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BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

In the Matter of the Investigation Into

US WEST COMMUNICATIONS, INC.'s Docket Nos. UT-003022 and UT-003040

Compliance with Section 271 of the METRONET SERVICE

Telecommunications Act of 1996. CORPORATION'S REPLY TO QWEST'S
ANSWER

Qwest's Answer to "MetroNet's Confidential Motion to Admit Documents as
Exhibits" ("Answer") misstates the law and fails to state any legitimate objection to admission of
the exhibits offered by MetroNet Services Corporation ("MetroNet"), Exhibits 475-C to 486-C
("Centrex Documents™). As MetroNet explained in its Motion, the Centrex Documents are quite
relevant to this proceeding and MetroNet's theory that Qwest unreasonably restricts resale and
discriminates against resellers.
A.  METRONET HAS STANDING

As the Commission has already h&l@west incorrectly argued that MetroNet
lacks standing to raise "resale-related issues" because MetroNet is a "retail reseller” that does not

"purchase at a wholesale discount [and] does not purchase under an interconnection

! The Commission granted MetroNet's Petition to Intervene without limiting its ability to comment on
issues that MetroNet perceives to be relevant. First Supplemental Order, Docket UT-003022 (April 13,
2000). Qwest's objections to the scope of MetroNet's participation are therefore untimely.
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agreement. . .." Answer at3. Qwest asserts that MetroNet could only have standing if it
provided "wholesale resale,” which it argues "is provided for and required under the Act."
Answer at 3.

Qwest’s “standing” arguments fabricate law and misstate federal law. The
Telecommunications Act ("Act") unconditionally provides that each local exchange carrier
("LEC") has a duty "not to prohibit, and not to impose unreasonable or discriminatory conditions
or limitations on, the resale of its telecommunications services." 47 U.S.C. 8§ 251(b)(1).

Similarly, § 251(c)(4) states—without conditions—that ILECs have the duties:

(A) to offer for resale at wholesale rates any telecommunications service that the
carrier provides at retail to subscribers who are not telecommunications carriers;
and

(B) not to prohibit, and not to impose unreasonable or discriminatory conditions
or limitations on, the resale of such telecommunications service.. . ..

47 U.S.C. 8§ 251(c)(4). The FCC's rules require that "[a] LEC shall make its telecommunications
services available for resale to requestlgcommunications carriersn terms and conditions

that are reasonable and non-discriminatory.” 47 C.F.R. 8§ 51.6@8fghésis addgd Thus, the

only limitation on Qwest's resale duties is that they apply only vis-a-vis other
telecommunications carriers, as opposed to retail customers.

Likewise, MetroNet's status as a telecommunications carrier does not turn on
whether it purchases under a retail agreement or a wholesale agreement. Nor does its status
depend on whether it has requested a discount or not. Quite simply, a "telecommunications
carrier" is "any provider of telecommunications servides.47 U.S.C. § 153(44). It is
undisputed on this record that MetroNet is a telecommunications carrier that obtains Centrex
Plus, a telecommunications service, from Qwest and provides it to its customers through resale.

E.g, Exhibit 421 at pp. 3-6 (Bogus); TR 1685, line 22 to 1686, line 8.

2 The definition does exclude “aggregators” such as payphone providers. This exclusion is not relevant
to MetroNet. Cf. 47 U.S.C 88 153(44) and 226.
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Based on the Act as it is actually written, there can be no question that Qwest’s
duties not to restrict or discriminate against resale apply to MetroNet as it operates today.
Moreover, MetroNet has an interconnection agreement with Qwest and will soon become a
“wholesale” reseller as Qwest has coined the term. Transcript at 1679, line 22 to 1680, line 5.
At that time MetroNet and other resellers will continue to be subject to the restrictions and
discrimination that MetroNet has demonstrated on the record in this docket and will further
demonstrate through the proffered exhibits. Thus, there is no legitimate question that MetroNet
has a substantial interest in the issues in this proceeding.

The Commission should reject the artificial distinctions between "wholesale
resale" and "retail resale” that Qwest has concocted to try to prevent admission of the Centrex
Documents into this proceeding.

B. THE CENTREX DOCUMENTS ARE RELEVANT

Qwest mistakenly opines that the Centrex Documents are irrelevant because
"there is nothing in the proffered documents from which one could make a determination about
either the reasonableness of those current retail offerings, or any alleged discrimination.”
Answer at 5. First, this is a factual issue to be decided by the Commission, not by Qwest.
Second, the Centrex Documents are highly relevant because they help to identify and describe
Qwest's long-standing scheme to impair resale, one of the 14 checklist items of Section 271.
47 U.S.C. 8 271(c)(2)(B)(xiv). As MetroNet discussed in its Motion to Admit, the Centrex
Documents demonstrate that the sole justification for Qwest's and other restrictions for Centrex
services was to hinder resal&see e.g Exhibit 479-C. MetroNet witness Kenneth Wilson
explained in his testimony that there is no cost-based justification for these restrictions.

Exhibit 383 at p. 5 (Wilson). Qwest has effectively conceded this fact, because it has never

® As MetroNet pointed out in its Motion, the threshold for admissibility is very low. "Anything is
relevant which "reasonably tends to establish the theory of the party offering it, or to explain, qualify, or
disprove the testimony of his adversarRbthman v. N. Am. Life & Ca. CG@. Wn. App 453, 456,

500 P.2d 1288, 1290 (1972).
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provided a legitimate, non-discriminatory reason for these restrictions in its witnesses' testimony
or in the Answer.

Qwest also misrepresents MetroNet's position by arguing that "[w]hether Qwest
intentionally imposed unreasonable restrictions on resale is wholly irrelevant to the issue of
whether, as a matter of law, resale terms and conditions amount to unreasonable or
discriminatory limitations on resale under the Act." Answer at 5. In reality, MetroNet offers the
Centrex Documents to illustrate that the reason Qwest adopted the per location pricing scheme
was to restrict resale. If the documents show that Qwest’s per location pricing scheme had the
stated goal of restricting resale and lacked any legitimate and lawful goal, then that fact
“reasonably tends to establish” that Qwest’s tariff/price list structure constitutes “unreasonable”
discrimination against resale. This is, of course, one of the ultimate issues on Checklist Item 14.

Qwest also argues that MetroNet wants to admit the Centrex Documents because
it "is simply seeking another forum to litigate its antitrust claims,"” which are pending before
federal court. Answer at 6. Should the federal court find a violation of the antitrust laws, that
will be quite relevant to the Public Interest inquiry that will occur later in this docket. In the
meantime, MetroNet must pursue its related claims in both forums because while a single set of
unlawful actions by Qwest justify different types of relief, neither forum can provide both types
of relief. The antitrust court has no jurisdiction to determine whether Qwest is entitled to obtain
Section 271 relief. Likewise, this Commission has no jurisdiction to award MetroNet treble
damages for Qwest's violation of the antitrust laws. That the issues are related is no reason to
turn a blind eye in this docket to Qwest’s failure to meet the requirements of Checklist ltem 14.

C. THE DOCUMENTS ARE NOT TOO OLD TO BE RELEVANT

Qwest misleadingly argues that the Centrex Documents are "too old to be
considered in this case," because only Qwest's current behavior is relevant. Answer at 6. In fact,
MetroNet offers the Centrex Documents to explain the goals and effects of Qwest's current
behavior. The Centrex Documents show that Qwest has a long-standing policy to hinder Centrex
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resellers. Per location pricing and related restrictions, developed to further these peltas,
in effectand constitute Qwestsirrent behavior towards reseller§eeExhibit 383 at p. 4. The
fact that Qwest originally implemented them to hurt Centrex resellers, not to recover legitimate
costs, supports MetroNet's claims that they “unreasonably” discriminate against resale.
D. FCC ORDERS DO NOT SUPPORT QWEST'S POSITION

Qwest erroneously argues that the FCC has already ruled that the issues raised by
MetroNet cannot be considered in Section 271 proceedings. For example, Qwest believes that it
does not discriminate as long as it treats MetroNet equal to other caumelsr 'the relevant
tariff," (emphasis added citing the FCC's First Report and Order in the Local Competition
Docket. Answer at 8. Again, whether the Centrex Documents show discrimination is an issue
for the Commission to decide, not Qwest. Also, Qwest distorts the plain meaning of the Local
Competition Order. Under Qwest's novel interpretation, LECs could legally place discriminatory
conditions in tariffs, so long as all resellers have equal access to the tariffed services. This would
render the protections of Section 251 meaningless. Of course, Qwest cites no support in the Act
for this position.
E. CONCLUSION

For the foregoing reasons, MetroNet requests the Commission to admit the
Centrex Documents as exhibits in this proceeding.

DATED this 12" day of January, 2001

MILLER NASH LLP

Brooks E. Harlow
WSB No. 11843
David L. Rice
WSB No. 29180

Attorneys for MetroNet Services Corporation
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DOCKET NO. UT-003022
| hereby certify that | served the foregoing on:

Please see attached Service List

by the following indicated method or methods:

by faxing full, true, and correct copies thereof to the attorneys at the fax numbers
shown above, which are the last-known fax numbers for the attorneys' offices, on
the date set forth below. The receiving fax machines were operating at the time of
service and the transmissions were properly completed, according to the attached
confirmation reports.

by mailing full, true, and correct copies thereof in sealed, first-class postage-
prepaid envelopes, addressed to the attorneys as shown above, the last-known
office addresses of the attorneys, and deposited with the United States Postal
Service at Seattle, Washington, on the date set forth below.

by sending full, true and correct copies thereofowiarnight courier in sealed,

prepaid envelopes, addressed to the attorneys as shown above, the last-known
office addresses of the attorneys, on the date set forth below.

by causing full, true and correct copies thereof thdred-deliveredto the

attorneys at the attorneys' last-known office addresses listed above on the date set
forth below.

By e-mailing to the e-mail addresses as noted on attached service list

DATED this 12" day of January 2001.

Tuddy Denby
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SERVICE LIST
DOCKET NO. UT-003022

Margaret Bumgarner
Qwest

1600 " Avenue, Rm. 2803
Seattle, WA 98191

PH: (206) 345-4360

FX: (206) 345-5134

Lisa Anderl

Qwest

1600 " Avenue, Rm. 3206
Seattle, WA 98101

PH: (206) 345-1574

FX: (206) 343-4040

e-mail: mbumgar@notes.mnet.uswest.cora-mail: landerl@uswest.com

Steven Beck

Senior Attorney

U S WEST Communications, Inc.
1801 California Street, Ste. 5100
Denver, CO 80202

PH: (303) 672-2736

FX: (303) 295-7069

e-mail: srbeck@uswest.com

McLeod USA Telecommunications Svcs.
6400 C Street, SW
Cepar Rapids, 1A 52406

Nigel Bates

Electric Lightwave
4400 NE 77nd Avenue
Vancouver, WA 98662
PH: (360) 816-5001
FX: (360) 816-3821

e-mail: nbates@eli.net
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also via facsimile

Kara Sacilotto

Perkins Coie

607 14" Street, NW
Washington, DC 20005-2011
PH: (202) 434-1633

FX: (202) 434-1690

e-mail: sacik@perkinscoie.com

Kaylene Anderson

Nextlink Washington, Inc. )(T582)
1000 Denny Way, Suite 200
Seattle, WA 98109

PH: (206) 315-6317

FX: (206) 315-6330

e-mail: ksanderson@nextlink.com

Penny Bewick

New Edge Network

3000 Columbia House Blvd., Ste. 106
Vancouver, WA 98661

e-mail: pbewick@newedgenetworks.com
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Greg Bogus

Metronet Services

800 Stewart Street, Ste. 300
Seattle, WA 98101

PH: (206) 223-1400

FX: (206) 682-7997

e-mail: greg.bogus@foxinternet.net

Laura lzon

Covad Communications Company
4250 Burton Dr.

Santa Clara, CA 95054

PH: (408) 987-1105

FX: (408) 987-1111

e-mail: lizon@covad.com

Rhonda Weaver

AT&T Communications

1501 S. Capitol Way, Ste. 204
Olympia, WA 98501

PH: (360) 705-3677

FX: (360) 705-4177

e-mail: rhondaweaver.@att.com

Nancy Judy

Barbara Young

United Telephone
Northwest

902 Wasco Street
M.S. A0412

Hood River, OR 97031
PH: (541) 387-9265
FX: (541) 387-9753
e-mail: nancyj@sprintnw.com

Company of

Christine Mailloux, Associate General
Counsel

Northpoint Communications

303 Second Street

San Francisco, CA 94107

PH: (415) 365-7576

FX: (415) 403-4004

e-mail: cmailloux@northpointcom.com
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Marti Allbright

Mpower Communications
5711 S. Benton Circle
Littleton, CO 80123

PH: (303) 798-9531

FX: (303) 798-9534

e-mail: marti@allbright.org

Julia Waysdorf

Donna Mozine

ICG Communications, Inc.

161 Inverness Drive West

Englewood, CO 80112

PH: (303) 414-5414

FX: (303) 414-5817

e-mail: julia_waysdorf@icgcomm.com

Andrew Isar, Director — State Affairs
Telecommunications Resellers Assoc.
3220 Uddenberg Lane, Suite 4

Gig Harbor, WA 98335

PH: (253) 851-6700

FX: (253) 851-6474

e-mail: aisar@harbor-group.com

Rich Lipman
McLeod USA

th&é400 C Street, SW

Cedar Rapids, 1A 52406

PH: (319) 790-6259

FX: (319) 790-7008

e-mail: ripman@mcleodusa.com

Sue Williams

JATO Communications Corporation
1099 18' Street, Ste. 2200

Denver, CO 80202
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Eric S. Heath

Sprint

MS: NVLSVBO0207

330 S. Valley View Blvd.
Las Vegas, NV 89107
PH: (702) 244-6541

FX: (702) 244-7380

e-mail: eric.s.heath@mail.sprint.com

Gregory J. Kopta
Davis Wright Tremaine

Ann Hopfenbeck

WorldCom

707 17" Street, Suite 3600

Denver, CO 80202

PH: (303) 390-6106

FX: (303) 390-6333

e-mail: Ann.Hopfenbeck@wcom.com

Dennis Ahlers, Senior Attorney
Eschelon Telecom, Inc.

2600 Century Square, 1501 Fourth Avenué30 Second Avenue, S. Ste. 1200

Seattle, WA 98101-1688
PH: (206) 622-3150

FX: (206) 628-7699

e-mail: gregKopta@dwt.com

Mark P. Trinchero
Davis Wright Tremaine

1300 SW 5 Avenue, Suite 2300

Portland, OR 97201-5682
PH: (503) 241-2300
FX: (503) 778-5299

e-mail: marktrinchero@dwt.com

Robert Cromwell

Assistant Attorney General
Public Counsel

900 4" Avenue, Suite 2000
Seattle, WA 98164

PH: (206) 389-2055

FX: (206) 389-2058

e-mail: robertcl@atg.wa.gov

Mary B. Tribby

AT&T Law Department

1875 Lawrence St., Ste. 1500
Denver, CO 80202

PH: (303) 298-6508

FX: (303) 298-6301

e-mail: mbtribby@att.com
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Minneapolis, MN 55402

PH: (612) 436-6249

FX: (612) 376-4411

e-mail: ddahlers@eschelon.com

Shannon E. Smith

Assistant Attorney General

Attorney General’'s Office

1400 South Evergreen Park Dr., SW
P. O. Box 40128

Olympia, WA 98504-0128

PH: (360) 664-1189

FX: (360) 586-5522

e-mail: ssmith@wutc.wa.gov

R. Dale Dixon, Jr.

Davis Wright Termaine LLP

1300 SW Fifth Avenue, Ste. 2300
Portland, OR 97201

PH: (503) 241-2300

FX: (503) 778-5441

e-mail: daledixon@dwt.com

Robert E. Cattanach

Qwest

Dorsey & Whitney, LLP

Pillsbury Center South

220 South Sixth Street

Minneapolis, MN 55402

PH: (612) 340-2873

FX: (612) 340-2807

e-mail: cattanach.robert@dorseylaw.com
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Kathryn L. Thomas

VP Regulatory & Public Policy
Advanced Telcom Group, Inc.
100 Stony Point Road, Ste. 130
Santa Rosa, CA 95401

PH: (707) 535-8999

FX: (707) 284-5001

e-mail: kthomas@atgi.net

Sandra C. Adix

Corporate Counsel
International Telcom, Ltd.
417 Second Avenue West
Seattle, WA 98119

PH: (206) 479-2353

FX: (206) 479-3234
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Ater Wynne

5450 Two Union Square

601 Union Street

Seattle, WA 98101-2327
PH: (206) 623-4711

FX: (206) 467-8406

e-mail: aab@aterwynne.com
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