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PROCEEDI NGS

JUDGE MOSS: Let's go on the record. Good

nor ni ng, everyone. M nanme is Dennis Moss. |'m an
adm nistrative | aw judge at the Washington Utilities
and Transportation Conmi ssion. |'ve been assigned to

these various matters that are before us today. W are
convened in a joint prehearing conference in three
dockets. In the order of their docketing, they are the
City of Kent against Puget Sound Energy, Docket
UE-010778. The matter has been brought forward as a
petition for declaratory relief.

The next docket is City of SeaTac agai nst
Puget Sound Energy. That's Docket UE-010891, and that
matter is brought forward on a pleading styled
Conpl aint and Petition for Declaratory Relief, and the
third mtter is styled Cities of Auburn, Brenerton,
Des Moi nes, Federal Way, Lakewood, Renton, SeaTac, and
Tukwi | a agai nst Puget Sound Energy, and that docket
nunber is UE-010911, styled as Conplaint and Petition
for Declaratory Relief.

Qur basic agenda today will be to take the
appear ances of counsel of the parties in the various
proceedi ngs, and as we do that, I'll ask you to

i ndi cate which dockets you are representing your
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clients in. 1 will ask, since this is our first
prehearing conference, that counsel give their first
appearance; that is to say, name, who they represent,
their busi ness address, tel ephone, facsimle, and

e-mai |l nunbers. In the future, we will use an
abbrevi at ed appearance fornat. Once we have taken up
t he appearances, we will consider any petitions to
intervene. | have received one fromthe City of Cyde
Hill in No. UE-010891, and we'll see if there are any
ot hers.

Then | want to turn to the question of how we
are going to process these cases, and that will include
the question of whether we will consolidate sonme or al

of them and what other process issues we need to
determine in light of that initial consideration

We' Il have to tal k about the manner in which we
proceed; that is to say, the rul es governing

decl aratory order proceedi ngs are sonewhat different
than those governing a conpl aint proceeding, and there
are sone inplications as between the two in terns of
burden of proof.

There is a suggestion in one of the cases --
| believe it's the City of SeaTac matter -- that we
proceed as a brief adjudicative proceeding on a
separate track. W wll take up the question of
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whet her or not there are disputed facts in these cases
or whether they can be handl ed through sone summuary
determ nati on nmechanism and | al ready have a npotion
for summary determnation in one of the dockets. |
believe that's the City of Kent matter, and that sort
of thing. We will discuss the issues related both to
the process and to the substance of the cases.

Dependi ng on our process determ nations, we
will take up matters such as whether or not to invoke
t he discovery rule, whether there is a need for a

protective order in the proceeding, and we'll touch
briefly on the fact that we do have a pendi ng notion
for summary determination in the one case. | suspect

that may becone central to our process and procedura
schedul e, but we shall see how things unfold. We will
tal k about our procedural schedul e and establish dates
for whatever process we determne is appropriate for

t he cases, whether consolidated or individually, and
we' Il take up any other business that the parties w sh
to bring before us today that's appropriate to the
notice for the prehearing conference.

There was one suggestion in sonething
received that we would take up the question of
deternmining stipulated facts today. | don't believe we
will be able to do that. | don't think our notice is
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adequately broad for that, but we can discuss it and
establish a nechani sm by which that night be
acconpl i shed expeditiously, so that is nmy plan in that
regard. Any questions about what we are going to do
today? Then let us conmence with the appearances, and
I think the sinplest thing will be to start at one end
of the room and nove around.

MS. TENNYSON: Thank you. My nane is Mary M
Tennyson. |'m a senior assistant attorney general
I"mrepresenting Conmission staff in all three of the
proceedi ngs. My business address is 1400 South
Evergreen Park Drive Sout hwest, O ynpia, WAashi ngton
98504. My tel ephone is (360) 664-1220. M fax nunber
is (360) 586-5522. My e-mmil is nmtennyso@wutc.wa.gov.

MS. DODGE: Kirsten Dodge with the law firm
Perki ns Coi e representing Puget Sound Energy -- |
should say that with me is Bill Bue who also will be
appearing for Puget Sound Energy -- One Bell evue
Center, Suite 1800, 411 108th Avenue Nort heast,
Bel | evue, Washi ngton, 98004. M telephone is (425)
453-7326. Fax is (425) 453-7350. E-mail is
dodgi @er ki nscoi e. com

JUDGE MOSS: And | had M. Quehrn down as
counsel for record on sone of the filings. |s he not
going to participate in this case?
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MS. DODGE: That is correct, Your Honor
He's appeared for a nunber of matters. It's nuch
better if things go through ne.

JUDGE MOSS: So you will be the designated

| ead?

MS. DODGE: Correct.

MS. CLINTON. Good norning, Your Honor. My
nane is Laura Clinton. |I'mwth the law firm of
Preston Gates and Ellis. | represent the City of
SeaTac in the SeaTac conplaint, and in the consolidated
cities conplaint, | represent the cities of Auburn,

Brenmerton, Des Moines, Federal Way, Lakewood, Renton,
SeaTac, and Tukwila. M business address is 701 Fifth
Avenue, Suite 5000, Seattle, Washington, 98104. My
t el ephone nunber is (206) 623-7580. M fax nunber is
(206) 623-7022. MW e-mail is
I clinton@restongates. com

M5. ARNOLD: Carol Arnold, Preston Gates and
Ellis, 701 Fifth Avenue, Seattle, 98105; tel ephone,
(206) 623-7580; fax, (206) 623-7022; e-mail,
car nol d@restongates.com and with us today is the city
attorney for Federal Way, M. Bob Sterbank; city
attorney for SeaTac, Mary Mrante, and we al so have
representatives of the City of Auburn, other
representatives of Federal Way, other representatives
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of the City of SeaTac, representatives of the City of
Tukwi | a, representatives of the City of Des Miines. |
hope |I've shown that the cities are taking the

Conpl ai nt seriously.

| represent the City of SeaTac in UE-010891,
and the conmbined cities in UE-010911, and | forgot to
add that we will be filing an anmended conpl ai nt and
petition adding the City of Rednond, and we have a
representative of the City of Rednond with us today.

JUDGE MOSS: Wl that be the only change in
t he Conpl ai nt?

MS. ARNOLD: There m ght be one other city,
but that's the only one for now.

JUDGE MOSS: There might be two. There m ght
be a notion to intervene nonentarily.

MR. CHARNESKI: M chael L. Charneski,
C-h-a-r-n-e-s-k-i, attorney at law representing the
City of Kent in Docket No. UE-010778. M address is
19812 194t h Avenue Northeast, Whodinville, Wshington,
98072. Phone is (425) 788-2630. Fax is (425)
788-2861. M e-muil is charneski m@ol.com Also here
for the City of Kent today is our project manager for
the Pacific H ghway project, Mark Haw ett.

MR, WALLACE: My nane is John Wall ace,
attorney for the City of Clyde Hill. W are
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petitioning to intervene in Docket No. UE-010891, the
SeaTac versus PSE matter. M address is City of Clyde
Hill, 9605 Northeast 24th Street, Clyde HIl,

Washi ngton, 98004. Phone nunber is (425) 453-7800.

Fax is (425) 462-1936. E-mail is

j dwal | ace@onpuserve.com and with us today is Mtch
Wassernman, who is the city adm nistrator of the City of
Clyde Hill.

JUDGE MOSS: Do we have ot her appearances?
Apparently not. No representative from Public Counsel
Have you had any contact from M. ffitch?

MS. TENNYSON: | have not. | have not heard
fromhimat all

JUDGE MOSS: The Public Counsel is a
statutory party to the proceeding, and if they choose
to participate, I"'msure they will |let us know at the
appropriate time; although, | suspect their absence
t oday suggests they do not intend to participate
actively in this proceeding.

Let's take up the petition to intervene by
the City of Clyde Hi Il as our next matter of business,
and one thing that strikes ne about this set of matters
is that the inplications of any order the Conmi ssion
may enter in this proceeding clearly nmay have inmpact on
any custoner subject to either Schedule 70 or Schedul e
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71. M. Wallace, you are seeking to intervene in the
City of SeaTac petition. As | recall these matters,
and you all will straighten ne out if | confuse issues
from one case to those of another, but as | recall the
pl eading, the City of SeaTac matter is the one that
concerns the issue of whether Tariff Schedule 70 or
Tariff Schedule 71 applies to a specific project
involving 170th Street and PSE's facilities that run
down 170th Street between International Way and
Mlitary Road. How are the interests of the City of
Clyde Hill directly inmplicated by that matter, if at
all?

MR, WALLACE: Your Honor, we are facing --
and actually, if you took the City of SeaTac's
petition, you could substitute, literally, Clyde Hil
for SeaTac. What SeaTac has asked for in their
Par agraphs 3 through 9 in their requested relief are
identical to the City of Clyde HIl's situation. W
have an LID solely for the purpose of undergrounding

overhead wires. It has been ordered to go forward by
ordi nance of the city counsel. It is ready to go
forward. It involves approximtely 100 hones in a

totally zoned and utilized area that is residentia
totally within the city.
We are ready to proceed. PSE has given



00011

notification that Tariff 71 applies because there are
t hree-phase wires involved in at |east a portion of the
project. Qur position is we fall rather clearly under
the total definition of residential. W are sized big
enough to qualify for this, and we are under 15,000
volts, so we are identical to the SeaTac issue. The
only thing that's different is this is an
under groundi ng project only. [It's not an additiona
street inprovenent, and it's a smaller project, but
factually, and | don't think there is any dispute in
terms of the facts that it's totally residential and
that it's zoned residential and it's under the 15, 000
volts, neets the size criteria in all other respects.

It's our position that Tariff 70 should
apply, not Tariff 71, so | have anticipation, because
of the discussion | had with counsel for PSE
anticipation that they are going to argue that we are
somehow expandi ng the issues, but again, if you take
SeaTac's petition and you wal k through Paragraphs 3
through 9, they are identical, so it's not expansion of
the issues at all

JUDGE MOSS: That is my concern. It does
appear to nme there are facts in dispute in connection
with the SeaTac-PSE matter. The essential fact being,
does this neet the definitions for exclusive
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residential use, and as | understand the issues as
presented by the parties, the City of SeaTac in its
conplaint is contending that this 170th Street corridor
is aresidential within the nmeaning of Tariff Schedul e
70. PSE is apparently contesting that and says it's
not exclusively residential as required under the terns
of that tariff and is asserting as an underlying basis
for that that the presence of the three-phase system
versus a one-phase system neans that it is not within
the definition of Schedule 70.

Now, there may be other factual issues that
bear on that. Sonme of the papers I've read talk in
ternms of there being comercial enterprises |ocated on
170th Street, which may be a factor we will have to
consider. People are shaking their heads, and again,
it's a fact question. Wether there are other factors
that will help us determine in the nmatter of SeaTac
agai nst Puget Sound Energy whether this qualifies as a
residential area falls within the definitions of the
one schedul e versus the other schedule or whether there
is some option in the discretion of PSE, and my concern
in connection with the City of Clyde Hill participating
as an intervenor is that there would be no rea
opportunity for you to develop the facts that nmmy be
uni que to your project configuration
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VWhile they may be in sone ways essentially
parallel to the facts in the SeaTac petition or
Conpl ai nt, the determ nation of the one would not
necessarily be the determ nation of the other to the
extent it turned on a question of fact and not a
question of law, and so |I think what | would propose
that we do at this time -- Ms. Dodge, are you going to
propose a notion to intervene?

MS. DODGE: Yes, Your Honor.

JUDGE MOSS: |I'mgoing to carry the notion
for the duration of the nmorning, and we will take a
break at sonme point, and I want you to consider and
discuss -- Ms. Arnold, | take it you are | ead counse
in this?

MS. ARNOLD: Yes.

JUDGE MOSS: -- discuss with Ms. Arnold
whet her it would be nore appropriate to anmend the
SeaTac Conplaint to include the City of Clyde Hill as a
conpl ai ning party or petitioning party, as the case may
be, or whether you should consider filing your own
conplaint that m ght be consolidated with these
matters.

MR, WALLACE: That's what | was going to ask
the Court. Should we sinply treat this as a separate
petition and then a notion to consolidate?
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JUDGE MOSS: | don't know that | would be
prepared to treat this as a separate petition this
nmorning, but | think as a matter of judicial econony,
were you to file a separate conplaint, we would
probably want to try to accommbdate that in such a way
that we could think about consolidating that with the
exi sting Conpl aint.

What |' m suggesting at this point intinmeis
simply that you give sonme thought to these
possibilities as we nmove through this norning, and

we'll take it up again towards the end of the day, and
if that sonmehow slips ny mind, I will count on you to
bring it back to ny attention, and we will discuss it

further at that point.
Ms. Dodge, | didn't nmean to cut you off

rudely there. | just don't need to hear your argunent
at this point. It nmay be unnecessary for you to nmke
the argunent, so we'll take it up as we need to at the
end, and, of course, | will be willing to hear from

others as well on the subject. Satisfactory for now?
Good.

Now, how are we going to process these
matters? Let's first take up the question of
consolidation. As | read the various papers that have
been filed, and | should back up and fill the record
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with the full background of the case with the caveat
that | have been away, and things took place in ny
absence, but | have managed by dent of ny early-rising
habits to get through everything this norning before
coming in here. | did get through the responses to the
qguestions that somebody posed to you. | guess | should
say the Conmi ssion posed themto you, so | was able to
get through those, and as | understand, it seened to ne
my recollection is that everyone who responded to those
gquestions is of the opinion that we should consolidate
the City of Kent against PSE matter with the, 1'll call
it the nulticities Conplaint.

MS. DODGE: Your Honor, there may have been
some change in that. It may call for some di scussion

JUDGE MOSS: The essential question to
consider in that regard, and let's take that question
up first and then we will consider the other petition
The essential question is whether there are issues of
fact and law in conmon as between the two proceedi ngs
so as to make it a matter of judicial econony and
preservation of the parties' resources to consolidate
the matters, treat them as one procedurally. So,
Ms. Dodge, what has changed that mnight cause us not to
do that?

MS. DODGE: In reviewing the City of Kent's
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anended notion for summary deternmination and in
speaking with the attorney for City of Kent, Puget is
not clear how the City of Kent would |like to proceed,
but it may be that they do not wish to consolidate. It
al so appears that they have teed up a very streanl i ned
set of facts and issues that may be nuch sinpler,

qui cker to get through and so on than if they were to
be brought into the nmulticity Conpl aint.

So Puget is wanting to back off and say they
ought to consolidate and say let's see nore what Kent
wants to do and see how nuch there really is in conmon
within these two petitions, and obviously, we would
support consolidation if appropriate, but it's not
clear anynore that that's appropriate.

MR, CHARNESKI: For the City of Kent, perhaps
| should junmp in at this point. It's true that we have
done what we can to streamine things to get a quick
result, and that's why we filed our notion for sumrmary
determ nation, but the issues, as Kent sees them are
primarily |egal issues that would be in conmon, we
think, with the other cities; nanely, either Schedul e
71 does or does not require the nunicipalities to pay
for PSE's private easenents and their costs related to
the acquisition of those easenents separate and apart
from conpensation for market value, and |I'Il just work
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t hrough these conplexities, because the discussion of
t hese conplexities, | think, will help us to determne
whet her consolidation is appropriate.

The City of Kent does not believe that, in
Kent at |east, that PSE has sone obligation by
franchise or tariff to locate all of its facilities
within public right-of-way. PSE obviously wants to
| ocate a nunber of facilities out of right-of-way and
on private property, which is why we have this issue.
We don't believe they have a franchise obligation to
stay within right-of-way, but we do believe that if
they go outside of right-of-way, they have to pay for
their easenments and all of the attended costs in
getting those easenents, but here's where a possible
distinction may arise. |If there were a ruling to the
ef fect that sonehow the tariff does require a
muni cipality to pay easenent costs, then there would be
an issue as to whether a particular easenment is
necessary or not, and | say there would be an issue
because | don't think the Conm ssion could ever have
intended to enact a tariff that would allow PSE to go
out and get easenents willy-nilly that aren't necessary
and nmeke the nmunicipalities pay for those.

But on the threshold issue, either the tariff
does or does not say that nunicipalities have to pay



00018

for these easenents. That's the threshold question
That's what we have attenpted to streamine, and if
there is a yes no ruling on that, it would seemto ne
if the answer is no, as far is Kent is concerned, case
closed. We nmove on with the project and get it done.
If the answer is yes, there is an obligation by the
muni cipality to pay for the private easenents, | think
t hi ngs get much, nuch stickier, and | say that because
we believe there is a fundanental constitutional issue
i nvol ved about whether a nunicipality should be
spending tax dollars to acquire private easenents for a
profit-maki ng conpany.

' m not suggesting that the UTC shoul d be
maki ng a determ nation on that issue, but in terns of
deci ding what the tariff requires, | think, is a
rel evant inquiry because the City of Kent doesn't
bel i eve that the Comm ssion would ever have intended an
out come that would be unconstitutional, and as a matter
of interpretation, if you' ve got a choice between an
interpretation that would be unconstitutional and one
that would be constitutional, then the interpretation
that allows the tariff to have effect would be the
proper interpretation. But if there were a ruling that
the tariff does require nmunicipalities to pay for PSE' s
private easenents costs, then | can see the City of
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Kent wi nding up in Superior Court on probably sonme sort
of action to invalidate the tariff as unconstitutional
Now, the City didn't take that approach at this point
because that's not what the tariff says until someone
interprets it that way. So we've tried to streanline
by identifying the core issue so that it can be

resol ved qui ckly.

I will say that there is a
t wo- and- a- hal f - page Schedule 71 that controls all of
this. There is a roughly 13-page, at |east,
under ground conversion agreenent draft that PSE wants
the City to sign. It's a very, very detailed
under ground conversi on agreenent, so to nesh these two
docunents -- one is the controlling tariff with force
of law, and the other is -- you could call it a PSE
wish list that's much nore el aborate. To nesh those is
a very, very conplicated process to be worked out
bet ween parties, but we trust that if we get a |lega
interpretation on the core issue that the parties can
responsi bly get together and wade through the rest of
it to get the project going.

But getting back to consolidation, | think
some input fromthe other cities would be useful on the
i ssue of whether or not there is a contention that PSE
nmust be | ocated within right-of-way as opposed to
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outside of right-of-way. That would be a different

| egal issue. As to necessity of particular easenents
on other cities' projects, those are unique factua
circunstances that may or may not be rel evant, and
can't address any of that, but those could be

di stinction between the Kent case at this point and the
other cities' case.

JUDGE MOSS: Ms. Arnol d?

MS. ARNOLD: The cities agree that the
factual circunstances need to be streanmined. Either
the facts can be stipul ated, hopefully, or the facts
can be presented in sone kind of a record with
decl arati ons and documents. | don't think that there
are material factual differences in any of these
circunstances, but | do think that the | egal issues
have nore conplicated pernutati ons then they m ght at
first blush present.

Certainly, legal issue nunmber one is, does
Schedul e 71 require Puget to underground when so
directed by cities? Puget's position, | understand
now, is that it doesn't. Unless they are satisfied
with the terns and conditions, they don't have to, and
we read Schedule 71 as mandatory. It says, The Conpany
will place its facilities underground. So that's one
| egal issue that Kent and all of the cities have in
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cormmon.

MR. CHARNESKI: Could | junp in with a
footnote to that, and that is how the | egal issue has
changed. |It's presented that way in our anmended notion
for summary determ nation, assuming that it's nmandatory
under Section 2 of Schedule 17, who pays, but it is now
that threshold question of whether it can be required
wi t hout or not, we are in total agreenment on that.

M5. ARNOLD: The second issue that all the
cities have in conmon again is a |egal issue, and
think any material facts pertinent to this issue can
either be stipulated or be presented on a witten
record, is whether or not Schedule 71 requires cities
to purchase easenents for Puget's exclusive use. And
think that's an issue in the Kent case, and it's
certainly an issue in all of the other cities' case,
the multicity case

The third issue that's kind of a permnutation
of this, and | don't know if this is an issue in the
Kent case or not, is an issue for Federal Way, and it's
an issue that really cane to our attention within the
last two weeks, but it's a Schedule 71 issue, and the
issue is if Puget's facilities currently are aeria
facilities and they are | ocated on a private easenent
that Puget procured rather than in the public



00022

ri ght-of -way, does Schedule 71 apply in that situation?

As | say, this is a situation that's going on
in Federal WAy, and there is an ongoing project to
which this issue has a bearing. | don't knowif this
is an issue for Kent, and at this point, | don't know
if it's an issue for the other cities, but it is a
Schedule 71 issue. Again, it's a legal issue, and
think there would be no problemw th stipulating or
setting out the facts in a witten record.

So to that extent, | think there is one | ega
issue with different pernmutation, and that is how does
Schedul e 71 apply. There are a lot of different fact
situations, different streets. |s Puget in the
right-of-way or out of the right-of-way? |Is there room
in the right-of-way, and if not, who is to decide
whet her there is roomin the right-of-way? There are a
| ot of factual issues, but | think these overriding
| egal issues can be decided by the Commission in a
fairly streamined fashion. So I don't want to go so
far as to say | don't care if they are streamined or
not, but | think that as a matter of judicial econony,
it mght be wise to consolidate them

JUDGE MOSS: This last issue that you've
rai sed, do you believe it's properly cued up by your
petition?
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MS. ARNOLD: | think it is, and if not, we'l
amend the Petition. |It's certainly a Schedule 71
issue. As we read Schedule 71, it says, \When
under groundi ng i s requested or when conversion from
aerial to underground is requested, these are the terns

and conditions we will do it under, and it doesn't say,
If our aerial facilities are located in public
ri ght-of -way and undergrounding is requested. It just

says, Wen undergrounding is requested, this is what
applies.

So | think it is teed up. [It's part of the
general interpretation of Schedule 71, and I think it
is teed up. If not, we will certainly anend to bring

it in, because it's not a different issue.

JUDGE MOSS: What's PSE's view on that, the
question of this issue?

MS. DODGE: W believe it's absolutely a new
issue that is not teed up by the Conplaint or Petition
I'd ask where it's teed up in the Conplaint or Petition
currently. It's sonmething that came out of a
conference call on a conpletely separate project that
has nothing to do with International Boul evard | ast
week, and it's just come out of the thin blue sky --
that's their prerogative, | suppose. One of the things
we are quite concerned about with these three
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proceedings is that we not have a noving target where
every week, there is a new issue that's kind of tossed
into the mx. | think we need to get clear what is in
the proceedi ng, the scope of each proceedi ng, and how
are we going to proceed and not have new i ssues brought
in.

JUDGE MOSS: That is certainly one of the
reasons we are here today, and we will acconplish that
today, but it does strike nme that to the extent we are
going to be focused on this schedule and what it does
and does not require and provide, it would be npst
efficient for everyone, including PSE, to have the ful
panoply of issues dealt with at once, and in light of
that, it would be ny inclination to allow the Conpl ai nt
to be amended to clearly enconpass this issue.

Beyond that, I'mgoing to be far nore
reluctant to allow in the amendnments to conpl aints
because Ms. Dodge does nmke a good observation that we
do have to at sone tinme cease the shifting of sands
that so typically occurs early in the proceedi ng and
| et everybody know what they are dealing wth.

MR, CHARNESKI: May | make a comment, Your
Honor ?

JUDGE MOSS:  Yes.

MR, CHARNESKI: Qur petition raised one other
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di screet but relatively minor issue that arose fromthe
draft underground conversion agreement. |It's addressed
in our petition and it's addressed in our anended
notion, and that has to do with whether we can be
required under Schedule 71, the City of Kent, to agree
to pay 100 percent of future costs of relocation in the
project area. That's an exanple of just one matter
that's presented in the underground conversion
agreenent draft that's prepared by PSE. | expect
that's in the agreenents given to all of the other
cities, and one of the difficulties here, because of
the potential conplexity of issues, is that if we
really wanted to address every issue under Schedule 71
every issue that arises fromthe underground conversion
agreenent, | don't think there is any way we woul d ever
get through it.

| al nbst wonder whether there should be any
time -- well, strike that. | was going to suggest
maybe parties be given a few days to brainstorm and
t hi nk whether there is anything el se conpelling under
71, like this one that's just been nentioned, that we
haven't fully thought out that should be thrown into
the nmix before it's too |ate, because what we don't
want to do is ever cone back here on a Schedule 71
i ssue. | guess we would hope that there would be a new
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Schedule 71 simlar to -- not the same substance, but
simlar in scope and detail to the one that was
proposed in February, because at |east then everybody
woul d know what's going on. It's part of the m schief
of having a two-and-a-half-page tariff and a 13-page
agreenent, but just to be clear, there is that other
that's clearly presented in the City's petition and the
amended notion, and that has to do with costs of future

relocation. So I'll just state that on the record so
it doesn't get washed away sonehow.
JUDCGE MOSS: | didn't nean to suggest that we

shoul d take up a conprehensive revi ew and
interpretation of every word and period and conma of
Schedule 71. | don't think the Conmm ssion particularly
wants to do that and certainly doesn't want to do it
unnecessarily. M point sinply being that we do need
to have a fixed target as to the issues, and ny
inclination is to include in our process requirenents
that the parties endeavor through good faith
di scussions to devel op a conprehensive issues list as
to facts and as to law. That as to the facts they
identify as pertinent, they again in good faith attenpt
to stipulate as nmany, if not all, of the necessary
facts.

The case does not strike nme, by and | arge, as
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being particularly fact intensive. |'mnot sure that
what you all have presented thus far through your
papers is adequate to neet all of ny questions in that
regard, and | nmay conme back to you with Bench requests
where there are points |I do not understand, factua
points that | do not understand. Again, those can
beconme part of the record, and if there is some dispute
anong the parties in terns of their responses to the

Bench requests, and all parties will have the
opportunity to respond to any Bench request | issue,
even if they are directed to a specific party, if sone
di spute energes at that point, then we'll have to

consi der perhaps sonme other process.

But | amoptimstic sitting here now, unti
sonmebody tells nme that | am just seriously mistaken
that you will all be able to acconplish what |I'm
suggesting, which is the devel openent of a
conprehensive issues list on facts and | aw and
stipulation as to nost, if not all the facts that are
necessary to make a determ nation. Does anyone not
share ny optim sm and ent husi asn?

MS. DODGE: Your Honor, | think it depends
upon the scope of issues that are addressed, because
the nore issues that are thrown in the nmix, the nore
difficult it may be to reach stipulation as to facts.
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You will have different facts that apply for different
situations. So certainly to the agree anyone wants to
anmend their conplaints to add issues, it would be good
to do it now and bring those in, and that's fine. It
may be that we want to | ook nore closely at phasing the
proceedi ng because it sounds |like Kent in particular
and it sounds like the other cities as well, nay hope
for a favorable ruling on a set of hypothetical facts
on a certain |look at the tariff, but that if it's
adverse to them they may want to dig nore deeply into
specific situations, so we may want to think about
phasi ng, because otherw se, we may run into factua

di sput es.

JUDGE MOSS: We are not going to do
hypotheticals in this case. M inclination at this
juncture is that these are probably matters that are
best handled to the declaratory judgnent nmechani sm and
we' || hear sone discussion about that. That's not a
ruling. That's just ny current thinking.

That being the case, what that provides is
that the Conm ssion may issue a declaratory order
stating what the lawis applied to a specific set of
facts, an actual case of controversy. So |'m not going
to slip into the posture of having the Conm ssion enter
an advi sory opinion based on all the permutations and
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scenarios that the fertile mnds of |lawers can
conceive. | don't have the tine for that, and | don't
think it does anybody any good. The Comm ssion does
not do that. W want the facts that are pertinent

here, and it does strike me that they will by and |arge
be uncontroversial. There are essentially nmany of them
engi neering facts. In all of these dockets | think

that is true.

M5. DODGE: Your Honor, | didn't nean to
suggest out-of-the-air hypotheticals, but just as an
exanpl e, there may be specific easenent situations
where there is a factual dispute about is there space
in the right-of-way or not space in the right-of-way,
and we could spend a |lot of tine whether or not it is
in the space, what other utilities are there -- and |I'm
wondering if we need to drill down to that |evel of
detail or if we can't be |ooking at a nore generalized
set of facts as to an easenment situation, and maybe we
just need to pick our project carefully or our facts
carefully, because there are probably a | ot of
situations on the ground that could serve and provide
facts needed for a deci sion.

JUDGE MOSS: We are junping around a little
bit here this norning, but something you said triggered
in mnd another point that | wanted to discuss with the
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parties, and that is the question of settlenent
prospects. Certainly to the extent you all decide to
attenpt sone negotiation towards a settlenent agreenent
in this case or undertake some form of alternative
di spute resol ution, perhaps with the assistance of a
Conmmi ssi on desi gnated nedi ator, then you would get into
these very specific points.

It does strike nme that one reason you all are
here is that perhaps not taking those detailed
di scussions as far as you might, it could be that the
t heoretical points in controversy, the conceivable
range of permutati ons appears overwhel mngly | arge, and
therefore, you could use the adjudicatory processes of
t he Commi ssion to achieve some determ nation of those.

Oten, it strikes me that it is often that
parties, once they conmence a proceedi ng such as this,
can sit down and have their engineers sit down and go
into sone of these details and find out things are not
quite as dark as they appeared at the outset and that
perhaps things are nerely gray and can be all but
resol ved or even fully resolved through the negotiation
process, through the assisted negotiation process or in
some other fashion, and so | don't think we want to
take the step at this juncture of saying, Yes, we are
going to go into the question of |ooking at each
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i ndi vi dual easenent and whether it is sonething that
can fit into the right-of-way or not fit into the
ri ght-of-way and so forth.

|'ve prefaced ny remarks by saying | was
junmping around a little bit, and | did junp to the
guestion of settlenent, which | normally nention at the
end, alnost in passing. |'mbeing alittle nore
assertive about that today because the nature of this
case is such that it does strike ne as one where those
types of discussions mght be fruitful, and I will go
ahead and finish this point by reiterating the
suggestion that if the parties wi sh, the Comni ssion
probably will be able to make soneone available to you
who both has expertise in this subject area and has
training and experience in alternative dispute
resolution. It might be able to assist you to conme to
some resolution. 1'mnot ordering that. |'mnerely
suggesting it, and when we take a break here in a
little bit, perhaps you will all wi sh to discuss that
possi bility anongst yoursel ves.

Meanwhil e, we will proceed on a paralle
track, if you do decide to go that route, with the
adj udi cation, because | don't want to slow this case
down, and | will slowit down if you ask me to, but in
the neantine, |I'mjust back fromvacation, and |I'm
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fresh and I"'mready to go, so you all will have to
suffer the consequences.

MR, CHARNESKI: May | nake a follow up
comment to Ms. Dodge and to your concern about having
to | ook at each piece of equipment and does it or does
it not fit in the right-of-way? The way that Kent's
anmended notion for summary deternination is franed,
don't think any of that is really relevant. Wat's
rel evant is you've got a project. A nunicipality asks
for undergrounding, so | think that it's a sinple
question. Either the undergrounding is required, it's
mandat ory under Section 2 of Schedule 71 in the first
instance, or it isn't, regardless of specifics of the
pi ece of equi pnent here or there, and then secondarily,
if it is required, who pays, and | think that we can
get to those issues without |ooking at the necessity
with regard to a piece of equipnent at Block 2 energy
station whatever. Although, we would need to hear from
the other cities on that point, but | don't think that
is crucial to the legal determ nation

JUDGE MOSS: | agree, and that's consistent
with your earlier remarks. Depending on which way the
principle issues or underlying i ssues are determ ned,
then these nmay becone pertinent, and that may be the
subj ect of a subsequent conplaint proceeding in which
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you ask the Conmission to essentially police the
details of one of these agreenents.
MR. CHARNESKI : Which woul d be unfortunate.

JUDGE MOSS: | think that's a fairly
conservative. ..
MS. ARNOLD: | think we are in essentia

agreenent here that the basic issues need to be
resolved at a pretty high level by the Commi ssion. The
subj ect of settlenment -- this case actually cones to
the Commi ssion in an odd posture. |[|'ve never been here
with 10, 8, engineers chonping at the bit, because
t hese di scussi ons have actually been going on since the
begi nning of this year between Puget's engineering
group and the city engineers, and there has been lots
and lots of attenpts to settle it and can't we do this
and can't we do that on a very specific level, and the
cities are conming to the Commi ssi on because we need a
hi gh-1 evel decision on really those two issues. Does
Schedul e 71 require Puget to underground when they are
told to do so, and if there is no roomon the
ri ght-of-way or Puget doesn't want to be on the
right-of-way, who has to pay for the easenent at their
facilities?

Those are really the two issues that need to
be deci ded, and one of my horror scenarios is that we
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get bogged down in endl ess data requests about 170th
Street and what's going on on 32nd Street Southwest and
the specifics of it, because we will never get it
resolved then. But | think the high-level issue -- |
don't think there can be settlement wthout a
resolution of the high-level issues, and | think the

hi gh-1 evel issues can be decided in a pretty
stream i ned fashion.

JUDGE MOSS: | don't necessarily share your
pessi m sm because to put one of ny favorite quotes on
the record fromBoswell, | do find that the prospect of

t he hangman's noose does wonderfully concentrate the
m nd, and often tines, the prospect of facing an
uncertain decision fromthe Conm ssion on such a
hi gh-order issue is sufficient to perhaps spur the
parties to consider if there is not sone practica
means of satisfying the needs without resolving their
positions, and so we shall see, and | don't nean to
suggest that it won't be necessary. It may very wel
be necessary for the Conmission ultimtely to, as |
described it, decide these high-Ilevel |egal issues, but
I"'mfeeling optimstic, and so I'mgoing to go with
that fl ow.

Ms. Tennyson, | wanted to ask you a question,
junmpi ng around again. |If we, indeed, treat these under
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our declaratory judgnent or declaratory order, | think
we call it, rules, and I guess we have to | ook both at
the Adm nistrative Procedure Act and the Comm ssion's
rule on that to have a full understandi ng of how that
wor ks, are we going to need to notify every Schedule 70
and Schedul e 71 custonmer and seek their approval or
perm ssion or whatnot as parties who m ght be affected
by the outconme of this proceedi ng?

M5. TENNYSON: We do not need to seek their
perm ssion, but it would be under the Admi nistrative
Procedure Act would call for notification to potentia
custoners under those schedules so they would have the
option to participate.

JUDGE MOSS: |Is it 34.05.230?

MS. TENNYSON: That sounds correct.

Normal |y, that calls for --

JUDGE MOSS:  240.

MS. TENNYSON: -- the petition to be filed,
for the Commi ssion to notify those potentially
interested and allow themto participate. |t doesn't

specify how they are allowed to participate in other
agencies that |'ve advised, but it's normally been just
acall for witten cormments that goes out, and it's not
usually a brief and response type thing but just, Here
are our thoughts, and the agency woul d take in that
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i nformati on and issue its decision, so we wouldn't have
a proceeding with opposing parties in other cases that
['ve been involved in.

JUDGE MOSS: The source of ny question, RCW
34.05. 240, Sub 7, An agency nmy not enter a declaratory
order that would substantially prejudice the rights of
a person who woul d be a necessary party, and it does
not consent in witing to the determ nation of the
matter by a declaratory order proceeding, and ny
concern is that any customer under Schedule 70 or 71
assum ng, for example, that the Conm ssion were
ultimtely to decide this matter consistent with PSE s
advocacy, mght not that be viewed as sonething that
woul d substantially prejudice the rights of other
customers under Schedule 707

MS. TENNYSON: Absolutely, but in this
i nstance, because we have the effect under |aw that
tariffs as adopted and that are on file with the
Commi ssion and in place have force and effect of |aw
t hat because essentially, | think any issue of whether
parties m ght be bound by a declaratory order could be
resolved by filing of the tariff by PSE, approved by
the Commi ssion that met the terns of the Conmission's
order.

We do have a somewhat unusual situation here
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of companies filing tariffs. For exanple, if sone
someone were to petition the Departnent of Social and
Health Services for interpretation of one of its rules,
there m ght not be a situation where those subject to
the rules would be aware of that interpretation or

change, and here, | think it's because we do have
tariffs that are filed and published that it's a
different situation. It wouldn't be so nuch the rule

or ruling that became binding on individual custoners
but the tariff itself, and a way to resolve that issue
m ght be in the declaratory order to direct Puget to
file atariff that clearly set out and incorporated the
rules of the ruling.

MS. DODGE: One thing that | mght bring out,
Schedule 70 and 71 are voluntary schedul es. People are
not constantly being served under Schedule 70 and 71
where you mi ght have ongoing -- specific project to be
done, and they fall into the tariff at that tine. So
in a sense, there is a much nore limted group of
customers under Schedule 71 right now [It's whoever
has a project going on right now that they have
requested concerns under the tariff.

JUDGE MOSS: Any nunicipality in your service
territory is conceivably a custoner taking service
under 70 or 70, aren't they?
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MS. DODGE: They are conceivably a potentia
cust omer .

JUDGE MOSS: O even private parties who
decide to group together and ask or require or whatever
the tariff ultimately says nust be done in connection
wi t h undergroundi ng, private property owners along a
ri ght-of-way can nake this request. As | understand
the tariff, it's the availability of service provision
provi des for two types of things, as | read it. One
being that nunicipalities can request this. The other
bei ng that private property owners can request it or
demand it dependi ng on who is making the argument.

MS. TENNYSON: In that respect, to deternine
who might potentially be affected by it would be --

JUDGE MOSS: A daunting task.

MS. TENNYSON: Daunting if not inpossible.

JUDGE MOSS: My concern is this necessary
party thing. This relates back to the discussion we
had with the City of Clyde HIl, and | think to the
extent they have a unique set of circunstances,
probably sonme action beyond intervening is going to be
necessary in order for those issues to be taken up in
the case, and we tal ked about that a little bit, and
you will all figure that out after we take our norning
br eak.
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| should confirmat this juncture, to get
back to sonething | started on 45 mi nutes ago, that
everyone is of a mind that we should proceed in the
direction of a declaratory order? | see nods of
af firmation.

MS. ARNOLD: It might need to be a two-phase
proceedi ng, and that's we styled ours as a petition for
declaratory order and conplaint, just to be on the safe
side. A declaratory order should be phase 1, and that
may resolve all the issues, but to the extent that it
doesn't, then the specific conplaint, |I think, needs to
be adj udi cat ed.

JUDGE MOSS: The question is how we go
forward at this juncture, and nmy inclination is to
treat the matter as a declaratory judgnent matter,
declaratory order matter and see if we can't do it on a
paper record. Does everybody think that's the best way
to proceed?

MS. DODGE: A paper record to the degree that
facts are --

JUDGE MOSS: Stipulated facts, sure. | told
you |'m being optimstic.

MS. DODGE: There was al so suggestion of
goi ng forward on declaration. | think we ought to be
able to stipulate facts.
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JUDGE MOSS: There are alternative ways to
devel op a paper record, and if we find that there are

facts to which you can not stipulate, then we will have
anot her prehearing conference and deci de how we are
going to deal with those, whether we will need a

hearing with wi tnesses or whether we can do it by cross
affidavits or what have you. Those decisions can wait,

and | will make nyself available on short notice to the
extent these things cone up. It's ny intention to
proceed with di spatch

M5. TENNYSON: | think that is part of

Staff's discussion in its responses to the Bench
requests was that perhaps we might set a tinme frane
within which we come up with stipulated facts or cone
back with other procedural issues.

JUDGE MOSS: | should nention that based on
i nternal discussions, the comm ssioners will sit on
this case, so | will not be deciding this case; they
will. In terms of what we've been tal king about al
norni ng, what that nmeans is that we will establish the
process here this norning, and I will present to them
the results of that. They can, of course, sit, whether
we go forward on a paper record of one form or another
stipulated set of facts, or whether we have to have
live hearing, and that is their intention
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It is conceivable that they will ask me to
i npose sone additional process. |'mthinking
specifically of the possibility of themwanting to hear
oral argunent. They nmay or nay not. | don't know, but
that's a possibility. | would say for nyself, | don't
see the need for it, but they may want that. So | just
wanted to nention that sone things may change slightly
after today because of their particular needs in the
case.

I think then that as |I sort of wade us
through this, we will proceed under the declaratory
order statute in rule for the tinme being, at |east.

The Commi ssion's procedural rules do allow for the
conversion of proceedings, and if it becones apparent
that that is sonething we should do, then we can take
it up at the appropriate nonment in tine.

There are different procedural requirenents
under the conplaint statute rule. There are different
time frames. There is a different burden of proof, so
there are serious inplications to deciding which way to
go forward, but | sense there is a general consensus we

should go forward in the fashion I've described. [|I'm
confortable with it, and | believe the conmi ssioners
will be confortable with it. Subject always to the

caveat that we all have bosses, that is the way that |
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intend the case to go forward. So --

MS. ARNOLD: Your Honor, could I --

JUDGE MOSS: Go ahead.

MS. ARNOLD: I'msorry. | wanted to get this
in before the break so you could sort of think about it
during the break. An issue that's cone up and we spent
alot of tine dealing with is howto nmove forward with
these projects. The SeaTac project is right now. The
multicities project, | think the Federal Way problem
has been resolved in sone bizarre way. They are
putting up tenporary overhead |ines or sonething.

But we've been talking with Puget about
entering into an underground agreenment that contains a
reservation of rights or that sonehow are subject to
t he Commi ssion's determ nation as to what Schedule 71
means, and |I'mnot sure what's the best way to nove
this forward. At the minimum | would ask the | aw
judge to ask the parties to try to reach agreenent on
some kind of reservation of rights so they can nove
forward with the project, particularly the H ghway 99.

The cities are now in the stage of going out
to bid, and they need to tell the prospective
contractors who will be bidding on the project, give
them an idea of what the costs are on the project, and
who pays for easenents can naeke hundreds of thousands
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of dollars worth of difference in a project. So we

need to have sone form of nechanismfor noving forward
whil e the Conm ssion is deliberating, and whether it's
just encouragenent on the Bench's part or some kind of

order that says that any contracts will be subject to
further order of the Comm ssion, specifically directing
Puget to enter into these contracts or what, | don't
know, but | just wanted to raise that issue.

JUDGE MOSS: Ms. Dodge?

M5. DODGE: Puget has invited the cities, to
the degree they have concerns about specific projects
going forward, to cone to Puget, say they are concerned
about the timng on a specific project. W wll [|ook
at that particular project and what's going on in the
ground there, and we are open to entering into
under ground conversi on agreenent that contain a
reservation of rights that is specific to the project
and specific to the proceedi ngs that are pending.

Just as an exanple, we have actually this
nmorning with us a proposed SeaTac Schedul e 71 agreenent
that contains a reservation of rights and attaches a
Schedul e 70 agreement and basically sets out, pending
t he Commi ssion's decision, and the Comn ssion's
decision will control, and it sets up the timng for
paynment, and if we have no decision within 30 days of
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conpl etion of that project, then they normally would
have to pay and so forth.

I don't think we need to get into that, but
just to say that we do believe these need to be
addressed on a case-by-case basis because, as an
exanpl e, the Federal WAy project, which is the claim
was nmade that the bull dozers were ready to go and we
were standing in the way. As a factual matter, that's
incorrect. Accommpdations were made. A conduit was
provi ded, so the conduit will be installed, so it's
available if in the future undergrounding is provided.

There are ways to work through specific
projects, specific issues, specific timng, but it is
i nappropriate to take all of the form underground
conversion agreenents and nake sonme kind of tenplate
reservation of rights of those, particularly when we
are not yet sure exactly what the scope of this
proceeding is. So | think that rather than having that
concept come fromthe Bench or sone kind of generic
order that we are supposed to do sonething about it, |
think that any direction as to that question woul d
predeci de sone of the issues that are critical to this
proceeding. W don't believe that for the npbst part
these i ssues can't be worked through or there is actua
urgency, other than that deliberate process going
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forward and the issues being decided.

JUDCGE MOSS: | think that what you are saying
is not entirely inconsistent and may be entirely
consistent with what Ms. Arnold was suggesting, that
there are projects that have critical time lines, and
that as to those, it would be appropriate for the
parties to enter into sonme sort of agreenent to all ow
the project to go forward while preserving the parties
rights, and of course | will say one thing in this
connection, and that is sinply that of course, PSE is
obligated to obey the terns and conditions of its
tariffs, so to the extent we find sonething has been
done that runs afoul of that requirenment, then
certainly the Comr ssion is enpowered and woul d order
appropriate relief.

Probably far better for you all to sinply
provi de something like that as between yourselves in
allowing this. It's so sensible to do that. It
strikes nme that again, | feel confident that you al
ought to be able to do that. And it sounds like both
parties are inclined in that direction, and it's only a
matter of working out the details in terns of working
in the specific terns in the proposed agreenent and
perhaps having to add a coma or a sentence or two or
t ake one out or sonething.
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So again, this is a subject for the break
" mthinking we are probably going to take a | onger
break than | normally take to allow the parties to have
the opportunity for the various discussions |'ve
suggested m ght be fruitful, and so we will do that
here shortly.

Before we take our break, | would |like to get
back to sone of the nore fundanental issues that we
started on. | think this has been very useful for us
to expand our discussion and get into some of the
issues in the case and that sort of thing, but getting
back to the question of consolidation, it does appear
to me prelimnarily that we ought to consolidate the
City of Kent matter with the nmulticity conplaint. |
realize that we nmay get to a juncture where specifics
overwhel m generalities, but that at the threshold,
there are a couple of fundanental issues that are
common between the cases and essentially our
interpretation of the language in the tariff. So
wi Il hear any objection to the suggestion that we
consol i date those two before I make a ruling. |Is there
any objection to the idea of consolidating the two
proceedi ngs? Hearing no objection, then it is ny order
t hat Docket No. UE-010778 be consolidated with Docket
No. UE-010911.
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Now, with respect to the other petition, the
suggestion that | think was common anong the parties
who responded to the Commi ssion's questions was that
the City OF SeaTac petition should be handl ed
separately, that it raises a separate issue. You al
have a | ot of good sense. It strikes ne that way. |Is
there any objection to handling that as a separate
matter but on a, | would say, highly parallel track?
Hearing no objection, it will not be consolidated, and
I will make an effort in managi ng these dockets to
schedul e things in such a fashion as to pronote both
efficient use of your time and the Conm ssion's,

i ncluding mne, so obviously, we will have |ess
opportunity for joint hearings and that sort of thing,
but to the extent that opportunity presents itself, we
woul d even do that, because, of course, we can't have
j oi nt proceedi ngs even in an unconsolidated question

But that brings us to the next question,
which is a suggestion by sone of parties in the City of
SeaTac matter that it be handled as a brief
adj udi catory proceedi ng, which is yet another
procedural nmechanismw th another set of possibilities,
shall we say. | will go ahead and scratch the line in
the sand and say |'ma little bit reluctant to go
there. The brief adjudicatory proceeding is sonething
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we normally reserve for types of proceedings that are
nmore summary by their nature. This one may well be one
that could be resolved on a notion for summary
determination and stipulated facts, but it is not in
the nature of, for exanple, a penalty proceedi ng where
a party is seeking relief froma Com ssion-i nposed
penalty, which is a typical type of brief adjudicatory
proceeding. |I'mjust concerned that the significant
informality of the brief adjudicatory proceeding is not
entirely appropriate in this case.

So having taken the wi nd out of anyone's
bri ef -adj udi catory-proceeding sails, | will ask if
anyone wi shes to object to ny suggestion that we sinply
go forward with that in a fashion simlar to what we
are doing in the consolidated dockets, which is to
treat the matter as one petition for declaratory relief
and again nmove forward on a quick schedul e, assunmi ng
the parties can stipulate as to any disputed materi al
facts or can otherw se provide a means by which the
Conmi ssion can have before it what it needs to decide
di sputed facts, whether or not that requires a live

hearing. |If it does require a live hearing, | wll
tell you that | suspect it will take a bit | onger than
ot herwi se, because | will have to then schedule a

hearing that will work for the Conmm ssioners
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schedul es, and their schedules tend to be very busy, so
that could be problematic to do in a quick turnaround;
al t hough, they have many tinmes in my experience here
been willing to put other matters aside to take up
these pressing questions, so we would certainly do our
best, and then that would have inplications for the
City of Clyde as well. Let ne just check my notes and
see if we can take a break.

MR, WALLACE: Your Honor, if | might ask a
question. | think certainly in ternms of the speed of
the procedure, it would be highly dependent upon
whet her or not Puget Sound will enter into a reasonable
agreenent, whatever the tariff is decided upon
controls, so these current projects like Clyde H Il can
go forward now this sumer. |f we can get that done,
obviously, as long as we get a decision before the cows
come hone, we are happy, because we don't want to mss
this construction season.

JUDGE MOSS: Tinme becones |ess inmportant if
you can have sonething in place that will allow you to
go forward and be in line for refund, if that's
appropriate, or not, as the case may be.

MR, WALLACE: O perhaps sone greater paynent
frommy client to PSE

JUDGE MOSS: It might go that way; although,
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I would be less optimstic.

M5. ARNOLD: M. Wallace took the words out
of my nmouth. The SeaTac project, literally, the
bul | dozers are in the street. They were supposed to
have started on Monday and they haven't, and Puget's
willingness to enter into an agreenent to start work
with the reservation of rights -- I'mnot sure even a
bri ef adjudicatory proceedi ng woul d be adequate.
think the City woul d probably have to go to court to
get an injunction, because it really is very urgent.
So we don't care if it's a brief adjudicative
proceedi ng or a declaratory proceeding as long as it
noves quickly and as long as work can get started.

JUDGE MOSS: It does strike me that the best
of all possible worlds fromeveryone's perspective is
to, as we have been di scussing, have you all get
together this norning and see if you can't work
somet hing out like that that will be a practica
short-termsolution that will give us all adequate
opportunity to cue these issues up and get them

resol ved, and everybody's rights will be reserved, and
if there is ultimately some adjustnent that has to be
made one way or the other, it can be nmade. It's only

noney. Nobody is going to die. Nobody is going to the
hospital. That seens to me when it's only noney, you
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ought to be able to work sonmething |ike that out, and
' m encouraging you to do so.

MS. DODGE: | think it may be that in many of
these cases it's only noney and then a reservation of
rights. | will say that this is the first |'ve heard
that in SeaTac, there are bull dozers ready to go on
Monday, and |'ve heard it before, so we will see. In
any case, on sone projects, there is a question of
whet her undergrounding will occur at all, and that may
be one of the prinmary situations where going forward on
a project could significantly change the status quo in
a way that in the end woul d have been a much different
out cone given the Commi ssion's ruling, but | haven't
seen that yet -- well, Federal Way, but in any case,
there are many projects we can address with the
reservation of rights on a case-by-case basis.

JUDGE MOSS: O course you do your best to
work this thing out, and there is always risk in doing
it and not doing it, and you will have to weigh those
ri sks because it could ultimately end up costing one or
the other of you a great deal nore noney if you are not
able to work something out as a practical short-term
solution. So | think it's in everyone's interest, and
that is perhaps why | feel optimstic about it, to do
sonmet hing along those lines, and this isn't Tieneman
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Square. 1'mnot really concerned about bull dozers in
the streets and PSE s personnel standing out there
bravely facing them down, so we don't need to worry
about that sort of thing. You all know what the
practical problens on the ground are. That's what
needs to be | ooked at.

MR. CHARNESKI : Just one brief coment if |
may, Your Honor. |'min agreenent on anything we can
do with the reservation of rights to nove the projects
al ong, but to the extent we | ook at that as a remedy or
relief of some kind -- we can take a deep breath. W
now have tinme -- | don't think it's necessary to take
the tine for SeaTac.

On the one project, obviously this is
necessary, but we tal k about going forward on a paper
record or developing a stipulation as to facts. |I'm
not even sure that's necessary. On the notion that
Kent has filed, there is already a stipulation. One
factual question is, do the criteria in Section 2 of
Schedul e 71 exist? You are adding a |ane. There is so

many volts. It's a comercial zone area, and PSE has
al ready stipulated on that in witing with respect to
the City of Kent's project. | don't believe there is

any other factual issue there, and | assune the sane
stipulation could cone very readily with respect to
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every other city's issue.

So I'm just expressing a concern that we not
get too bogged down in the notion of brainstormnm ng and
devel opi ng stipulated facts and so on and so forth.
think everything that needs to be on the table may

well, in fact, be on the table already to resol ve those
two threshold issues.
JUDGE MOSS: | think much of it is, and

don't have any intention of proceeding other than the
fashion |I've described, which is to say with dispatch
so that is what we are going to do, and we are going to
set a schedule to insure that. W are going to do that
today, but we aren't going to do it right now because
I"mrunning out of breath. So | want to take a break
and | do think, and let ne ask you, will 15 minutes be
adequate, or should we take a slightly |onger break?
We'Il shoot for 15. Try to be back at about 12 ninutes
after the hour.

(Recess.)

JUDGE MOSS: W' ve had our norning recess,
and the parties have had an opportunity to di scuss
t hi ngs anong thenselves, and | think | would like to
turn first to the City of Clyde Hill, M. Willace, and
see what fruit your discussions have borne.

MR. WALLACE: We would like at this tinme to
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request that you delay action in ruling in our petition
to intervene. |If you could give us until a week from
tomorrow, which is the 18th, | think, to file a
separate petition and a notion to consolidate with the
SeaTac case, which is UE-010891, and at this time, we
woul d withdraw the petition to intervene, and then as |
i ndi cated, we had sone conceptual discussions with
Puget so that our project isn't delayed, and our
bul | dozers are not there, but we can get themthere
fairly quickly, and the concept we di scussed would
work, and it's obviously to both our mutual advantage
to do so. So if Your Honor would grant us that
request, then our next request would be to be excused
fromthe rest of the proceedings.

JUDGE MOSS: | don't see any particul ar
problemwith that. W are only talking a week, so
don't think it's going to have any material effect on
t he procedural schedule. Assuming for half a nonent
that we were able to go forward on cross-notions for
summary determination, we will still set that for a
fairly short time frame, so your notion would have to
foll ow cl ose on the heels of your conplaint, but that
shoul dn't be a problem so it would not affect the
procedural schedule in the SeaTac case, which |I'm sure
m ght be a concern that you would have, Ms. Arnold, but
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| do think it's appropriate that we do that. Let's
don't do this in such a fashion that we end up with yet
anot her separate case. Don't you think that's the best
approach, M. Dodge?

MS. DODGE: | think that sounds fine.

MR, WALLACE: | think our |legal issues are
t he sane.

JUDGE MOSS: W th that, we will give the City
of Clyde Hill -- we will continue to carry the
intervention until you do withdraw it. |If for sone
reason that does not eventuate, then | will rule on it.

That probably is not going to be necessary. The City
of Clyde Hill should file by the 18th any separate
conplaint it wishes to bring and seek consolidation
with the City of SeaTac docket, and M. Wallace, you
asked to be excused fromthe bal ance of our prehearing
this morning, and | will say that's fine with ne;
however, we will be setting the schedule, so to the
extent you want to participate in this discussion
which | hope will follow shortly here, you m ght want
to stay, but that's up to you.

MR, WALLACE: Again, because in our
di scussions with Puget -- our facts are pretty cut and
dry. What's there is there. W don't have any rea
shades of gray.
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JUDGE MOSS: I n that event, you may want to
get back to other business.

MR, WALLACE: Thank you, Your Honor

JUDGE MOSS: | was just nmaking a few notes as
to process as to which we need to establish dates.
Based on the conversation that we've had so far this
norning, it strikes me, and this is subject to
amendment, but that we need to establish a date for the
parties to present a conprehensive issues list, for the
parties to present any fact stipulations they are able
to achieve, and sinultaneous with that would be notions
or other papers that would cue up other process for
fact determination to the extent there are materia
facts that cannot be stipulated to, and of course,
there may be sone dispute about materiality, and | may
have to resolve that, but at this juncture, at |east, |
think if we set that date, and there is sone
possibility, at least, that we will not have to get to
the point of ruling on that sort of thing, except in
the context of notions for summary determ nation, of
course. We should set a date, | believe, for notions
for summary determ nation. W already have a notion
for summary determ nati on and an anended notion for
summary determination. | believe that's fromthe City
of Kent.
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MR. CHARNESKI : Correct.

JUDGE MOSS: Puget, in its answer, did nake a
statenent of facts and law in response to the Petition,
but I would assune you would want to recast a | ot of
that argunent, perhaps, on a cross-notion for summry
determination. Wuld that be your inclination,

Ms. Dodge, or would you think just to respond to any
notion that is presented?

M5. DODGE: | think it would be in effect a
cross-notion, but we should probably tal k about doing
that rather than double sets of briefing, al

this Part 1 consolidated briefing. | think in every
case it will be cross-notions.
JUDGE MOSS: | think that's appropriate. The

suggestion, as | understand it, is that we would
establish a date for dispositive notions. Kent will
al ready have achi eved that but mght wi sh the
opportunity for further amendnment. Then everybody can
have the sane opportunities in the case, and, of
course, we are only going to focus on the one we have
to decide. Just |like a series of anended conpl aints,
we only focus on the one that we say we are going to
focus on, and sonmetimes, that's the first anendnent.
Sonetinmes it's the second amendnent, so we will see.
What about responses to notions for summary
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deternmination? Do the parties wish to have a
opportunity to respond to each other's notions?

MS. DODGE: Your Honor, | mght suggest, if
we are tal king about going this way, rather than
si mul taneous notions for summary determ nation, it may
make nore sense to have, just as an idea, the
petitioners file their notion for summary
deternmination, which is then responded to, which is
then replied to, because as part of the response, Puget
could cue up anything. Obviously, it's a response
saying, No, you are wong. As a matter of |aw we wi n,
woul d deci de that issue, and to the degree Puget had
any additional topics it felt were not raised, we could
raise themthere. The petitioners would have an
opportunity to respond and essentially reply, and that
way, we are not at cross-purposes and just doubling up
facts and citations.

JUDGE MOSS: Everybody is nodding in
affirmati on. That approach works fine, | think. The
Commi ssion's rules require that any replies be
authorized, and I will do that. W wll set a date
then for the notions, the response by the respondent,
and then we will set a date for replies as well

The only other process and perhaps date
matter that | would ask the parties whether we need to
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establish is the question that | raised earlier about

t he prospect of having sone sort of alternative dispute
resol ution nmechanismin place to allow you all to
proceed in parallel with the adjudicatory proceeding.
The Conmi ssion has in the past nmade one of its
experienced and trai ned nediators available to parties
in these types of conplaints in the nature of the

conpl aint dispute with some success for the parties
achieved by the parties in that context. So if that is
sonmething the parties would like to have available to
them | can take steps to have soneone assigned to
assi st you in that fashion. Probably would be another
week before that could actually happen, and obvi ously,

| can't sit in that role so | can't volunteer, and we
woul d have to consi der what the denands on vari ous
people's tine is. Al of the judges at the Conmm ssion

are trained in nmediation, and it will probably be one
of themto assist you in that way, if that's sonething
you all want me to set up. |If it is, then we'll set a

date that you get together for an initial meeting.

O course, ADR is in the control of the
parties, and you can cone to the first neeting and say,
Forget it. W hate each other and we are not going to
talk. And that will be the end of it, but it's an
option I'"'moffering to you, and tell nme if you would
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like to avail yourselves of it. It doesn't hurt ny
feelings one way or the other

It's also not a closed book after today. |If
you cone back to ne |ater and say, W' ve now reached
the point where we think this will be helpful, | would
be glad to initiate the process at that point. |If you
want to say, W're not ready to go there today, don't
feel like it's your last opportunity. M. Arnold?

M5. ARNOLD: | think as | said before, the
ultimate i ssues need resolution by the Comm ssion, but
| think ADR -- | would think it would be helpful to

have soneone we coul d defer the smaller skirm shes
rather than the outcone of the war to ADR, because |'m
hearing fromthe clients that there is an urgency in
novi ng ahead, and | think we need assistance in working
out mechani snms for noving ahead.

Ms. Dodge said that she wants to do it on a
case- by-case basis, and that's fine, but that's very
time-consumng, and | think it would be to the benefit
of everyone if we would defer those issues to a
medi ator. How are we going to nove this particul ar
project forward? Are we going to have a reservation of
rights? Are we going to have two contracts, that sort
of thing.

MS. DODGE: | think until we see any specific
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requests, which we have not -- the ones that we have
seen have been addressed -- there appear to be maybe
sone additional items. |It's hard to say, so | think

that we would |ike to obviously reserve the ability to
call on our resources of the Conmission for a nediator
but at this point, that may well slow the process
rather than nove it al ong, because sonetines, this is
just a matter of figuring out what the facts are and
nmovi ng forward, and that can actually acconplish it
faster than actually setting up a schedule to neet with
the nediator to talk about what the facts are.

JUDGE MOSS: | think what | will prefer to do
at this juncture is put the nechanismin place, neke it
avail able to you, and you nmay use it or not as you
choose.

MS. TENNYSON: | might suggest another option
in the interim Conm ssion staff, we nmight be in a
position to fill that kind of a role on an inform

basis to facilitate discussions and then formally
i nvoke a settlenent.
MS. ARNOLD: That woul d be very hel pful.
JUDGE MOSS: | think that's a very hel pfu
suggestion, Ms. Tennyson.
MS. TENNYSON: We're not taking a position on
anything at this tine.
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JUDGE MOSS: W'l |l go ahead and get somebody
assigned to be available to you, but | think that's an
excel l ent idea that you should go forward with. |Is
Staff taking a position on the issues in the case at
this time?

MS. TENNYSON: No. W have to figure out
what the issues are.

JUDGE MOSS: O course, to help insure that
any settlenment that the parties achieve is consistent
with the public interest, which would be the standard
under which the Commi ssion woul d consi der and approve
or not, so that's always an inportant consideration.
know nost of you are famliar with Commi ssion practice,
and | recogni ze sone of you nay be here for the first
time. We need to set sone dates. Let's be off the
record.

(Di scussion off the record.)

JUDGE MOSS: We have had sone off-the-record
di scussi on about scheduling and have determn ned what
our dates will be. July 18th is the date that we have
set for the amended conplaints in the consolidated
proceedi ngs, and that is also the date we have set for
the City of Clyde to follow through on its plan to file
its own conplaint and seek consolidation with the City
of SeaTac matter.
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In the consolidated proceedi ngs, again, we
have set August 1st as the date for a conprehensive
issues list to be presented to the Conm ssion and
either a full or partial factual stipulation and/or as
necessary suggested by the parties as to how to nost
expeditiously resolve any facts that cannot be agreed
to that are materi al

We have set in the consolidated proceedi ngs
the 8th of August as the date for notions for sumrary
determination. The City of Kent may rest on its
current anmended notion or may elect to file sonething
el se. Responses to those notions on August 20th and
replies to the responses on the 27th. Assum ng
everything is in good order at that juncture, the
Commission will be in a position to deliberate on the
notions and resolve the case as expeditiously as it may
consistent with the Conmi ssion's other obligations that
fall in that time frane.

Let's go ahead and finish the consolidated
cases procedural issues and then we will return to the
ot her case and set a schedule for it, considering the
ot her procedural matters in that case as a discreet
matter. M. Arnold, you raised a nonent ago off the
record the question of whether we would have discovery,
and it has not thus far been ny inpression that this
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was a case where discovery was going to be required,
but perhaps there is sonething you would want to tel
me on that.

MS. ARNOLD: The discovery that | think is
not needed is the specifics of each and every project,
but if there is a project with uni que features, Puget
m ght want to do sone discovery on that. Were is it?
How long is it? Is it tw blocks or three bl ocks, that
ki nd of thing.

JUDGE MOSS: Do you need di scovery?

MS. ARNOLD: The cities need limted
di scovery at this point on sone allegations that Puget
has made in its papers that this is the way that it's
al ways been done, and we would like to do sone
di scovery on Puget's prior practices with respect to
how t hey have interpreted Schedule 70 and 71 in the
past, 71 specifically for the cities' case and 70 for
t he SeaTac case.

JUDGE MOSS: So you woul d antici pate perhaps
a few data requests?

MS. ARNOLD: Yes.

JUDGE MOSS: How about PSE? Does PSE see any
need for discovery?

MS. DODGE: |If the discovery rule is invoked,
I would inmagine that we would ask for responses to
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everyone el se's, because Staff has issued a nunber of
requests too.

JUDGE MOSS: Staff has informally done sone
di scovery?

MS. TENNYSON: Yes, we already have.

MS. DODGE: |'m not sure that Puget
antici pates needing any discovery. It's alittle hard
to answer now before we've sat down to tal k about
stipulated facts. The facts are in disagreed, maybe
sonme di scovery would be appropriate. I'malso alittle
bit unclear, if you are |ooking at how Puget has
conplied with the tariff in the past, how we would --
project, so this nay get pretty big pretty fast
dependi ng on the scope of discovery and what we are
| ooking for, so | have a little bit of concern about
that on this schedule in particular

Maybe we need to try to hamrer out facts, see
what happens, and if there are big factual disputes
t hat discovery mght resolve, cone back and tal k about
doi ng discovery at that point and potentially noving
the briefing schedule.

MS. ARNOLD: That nmkes sense.

JUDGE MOSS: We will reserve on the question
of whether to i nvoke WAC 480-09-480, the Comni ssion's
di scovery rule, rely on the parties to pursue their
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initial questions at least informally. |If they come to
| ogger heads then you may call ne, and we will establish
a conference call on short notice and resolve it; al
right? And | will then address the question of a
protective order in the same way. A protective order
is a nechanismto facilitate discovery, so if we are
not going to have discovery, clearly we won't need a
protective order. If that comes up, we will deal with
it at the tine.

Any questions or any points that | nmay have
over|l ooked in terns of what the parties need to know in
the prosecution of this case as it stands today, at
| east consolidated cases, | should say. Let's be back
off the record to discuss the question of the SeaTac
Conplaint and its schedul e.

(Di scussion off the record.)

JUDGE MOSS: We've had sonme of f-the-record
di scussi on about procedural dates for the SeaTac matter
that's being handl ed on a separate track, although
closely in parallel with the consolidated cases. W
had previously established that the 18th would be
sonmething of a triggering date in that the City of
Clyde will have that date to file a conplaint and
notion for consolidation with the SeaTac Conpl ai nt and
petition for declaratory relief.
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Starting with that date, we will have the
statement of issues and facts, the sane process we
descri bed for the other proceeding, but in the SeaTac
case, it will be the 31st of July that will be due.
Motions for summary determnation in the SeaTac matter
will be on the 6th day of August, responses on the 17th
day of August, and replies on the 24th day of August,
and | will nmenorialize all of these dates in a
procedural order in the next day or two.

MS. DODGE: Just to clarify again, these are
not sinmul taneous but the petitioners -- on the 6th?

JUDGE MOSS: That's correct. Qur process
contenpl ates that the conplaining parties will file
their notion for sumuary determ nation. PSE will
respond, and then the conplaining parties will have an
opportunity to reply on the schedule that |'ve set.

Is there any other business we need to take
up? Have | missed or skipped anything, not been
apprised of anything?

MS. ARNOLD: Thank you.

JUDGE MOSS: | think it's probably going to
be about a week before | can identify the individua
who we will make available for you for purposes of any
nmedi ati on or other ADR. In the neantine, Ms. Tennyson

has graciously offered to make herself and staff
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available to assist you in that way. | will do that at
the earliest possible nonent and | et you know who that
is.

There are a coupl e of housekeeping matters |
should cover. On filings in this proceeding, we are
going to need an original and 14 copies to neet the
Commi ssion's internal distribution requirements. Al
of you present now will be familiar with the
Commission's filing requirenments, but 1'Il put it in
the record because sone of our participants have not
been in proceedi ngs here before. All filings must be
made through the Conm ssion secretary either by mail to
the secretary at the WJUTC, P. O Box 47250, 1300 South
Evergreen Park Drive Southwest, O ynpia, Washington
98504- 7250, or by other neans of delivery to the
Conmi ssion's offices at the street address | nmentioned.
We require that filings of substance, that is to say,
testimony, briefs, notions for summary determ nation
i nclude not only a paper copy but an el ectronic copy.
That may be furnished either on a 3.5-inch diskette in
either Word Perfect 5.0 or later format or M crosoft
Word 97 or later format or in PDF format, and | want to
say another word about that. | really want you all to
do that. | say this in every case. It makes our lives
so much easier if do you that, and | would really very
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much appreciate it.

| | earned yesterday that administrative | aw
judges in Texas have the power of contenmpt. We do not
inthis state enjoy that, but that's how strongly
feel about it.

MS. TENNYSON: Your Honor, you reference the
t hree-and-a-hal f-inch disk. Wuld e-nmailing be another
option?

JUDGE MOSS: Yes. They nmy be sent as e-ni
attachnments, and it's probably nore conveni ent these
days than a three-and-a-half-inch diskette. Thank you,
Ms. Tennyson.

Service on all parties nmust be sinultaneous
with the filing. Odinarily, the Comr ssion does not
accept filings by facsinmile, and you need to secure ny
perm ssion in advance if you want to nmake a filing by
facsimle. I'mpretty liberal about that. This case
does not appear to raise concerns in ternms of the need
for highly expedited disposition of process dispute,

such as a conpany di scovery, for exanple. |If the case
shoul d take that return turn, then we will have sone
di scussi on about how | like to do that in an e-nmil

but for present purposes, we won't go into that.
MS. ARNOLD: Your Honor, could we ask the
Bench's perm ssion in advance to file the issues |ists,
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facts stipulations by fax? It makes a big difference
to those of us in Seattle, because with the traffic and
so forth, you just about have to conplete your filing
the day before it's actually filed in Oynpia, and we
m ght use the extra tinme on the stipulated facts and
the issues list if we can fax them really working
until the last mnute on the date that they are due.

JUDGE MOSS: |'Il grant that request, and
"1l make a self-serving advertisement. The Commi ssion
i s undertaking a conprehensive review of its procedura
rules. That's a matter that is noticed to the world
recently, and I want to just remnd you all of that and
tell you that we are encouragi ng nenbers of the private
bar and various conpanies we regulate to participate in
that process with us, and we are aware of the
difficulties that are inposed by the fact that nopst of
the lawers are in Seattle and the Conm ssion is here,
and | woul d personally welcone input that you all may
have for potential revisions to our rules that would
hel p these types of things work nore snoothly, so
that's a little aside. M. Tennyson is on the project.
So am .

I will enter a prehearing conference order in
the next day or two, as tine pernmts, and | nmay include
some requirenents that | haven't discussed today, but
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they will be minor and won't really affect our going
forward. |If you do undertake settlement discussions,

it is best to keep the Conm ssion advised of any
progress you nmake so we have a good sense of what's
going on in the case and where it is at any given point
intinme. | don't expect daily reports, but if you nake
some significant progress, let us know. You all are
fam liar with our rules on continuances and whatnot so
you can | ook at those yoursel ves.

| believe that conpletes what | had on ny
agenda, and we were able to weave our discussion of the
issues in sufficient so I'mreasonably satisfied ['m
begi nning to understand them and of course, you al
are going to present themto nme in witing anyway, so
that will nmake things very easy. |s there any other
busi ness we need to conduct this afternoon?

MS. ARNOLD: Your housekeeping details apply
to both cases, right?

JUDGE MOSS: Yes. Anything else? |
appreciate you all coming today and participating with
us, and | look forward to working with you to bring
this case to resolution. W are off the record.

(Prehearing concluded at 12:08 p.m)






