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BEFORE THE WASHI NGTON

UTI LI TIES AND TRANSPORTATI ON COWM SSI ON

In re Application No. 079178 of ) Docket TG 030831
) Vol une |
BLAI NE- BAY REFUSE, | NC. ) Pages 1-42

For Extension of Authority Under
Certificate No. G 145, for a
Certificate of Public Convenience
and Necessity to Operate Motor
Vehicles in Furnishing Solid
Waste Col |l ection Service.

— N N N N N N N

A prehearing conference in the
above-entitled matter was held at 1:33 p.m on
Monday, October 6, 2003, at 1300 South Evergreen Park
Drive, Southwest, O ynpia, Washington, before

Admi ni strative Law Judge KAREN CAI LLE

The parties present were as foll ows:

BLAI NE BAY REFUSE, INC., by Phillip
Serka, Attorney at Law, 400 N. Commercial Street,
Bel I i ngham Washi ngt on 98225 (Appearing via
t el econference bridge.)

COW SSI ON STAFF, by Donald T. Trotter
Assi stant Attorney General, 1400 S. Evergreen Park
Drive, S.W, P.O Box 40128, d ynpia, Washington
98504-1028.

SANI TARY SERVI CE COVPANY, |INC., by
Polly McNeill, Attorney at Law, 300 Fifth Avenue
South, Suite 1000, Seattle, Washington 98104.

Barbara L. Nel son, CCR

Court Reporter
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JUDGE CAILLE: Then we are on the record.

We are here today for a prehearing conference in
Docket Number TG 030831, which concerns an
application by Bl aine Bay Refuse, Incorporated, for
extensi on of authority under Certificate Nunber

G 145, for a certificate of public conveni ence and
necessity to operate notor vehicles in furnishing
solid waste coll ection service

My nanme is Karen Caille, and we are -- |I'm
the Adm ni strative Law Judge that's been assigned to
this proceeding. W are convened in a hearing room
in Oynpia, Washington, and today is Cctober the 6th,
2003.

The purpose of our conference today will be
to discuss any prelinmnary matters, the hearing
process, scheduling, and any di scussion about --
prelim nary discussion about issues. Let's begin
wi th taking appearances, and | will ask you to pl ease
state your nane, spelling your |ast name for the
court reporter, whomyou represent, your street
address, your mailing address, your tel ephone nunber,
fax nunber, and e-mmil address. And let's begin with
you, M. Serka.

MR, SERKA: Okay. M nanme's Phillip Serka

and |'mw th Ji m Sands. It's S-e-r-k-a, and we
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represent Blaine Bay, the Applicant. M address is
400 North Commercial Street, that's Bellingham
Washi ngton, 98225. And our fax is 360-647-8148. CQur
e-mai | address pserka@del stein.com

JUDGE CAILLE: M. Serka, could you pl ease
repeat your fax nunmber for me?

MR. SERKA: 360-647-8148.

JUDGE CAILLE: Thank you. And your zip is

982257

MR. SERKA: Correct.

JUDGE CAILLE: Okay. Thank you. Ms.
McNei | 1.

M5. McNEILL:  Thank you, Ms. Examiner. M
name is Polly McNeill, P-o-I-1-y Mc-Ne-i-l-I, with

Sunmmit Law Group. My address is 300 Fifth Avenue
Sout h, Suite 1000, Seattle, Washington, 98104. MW
phone nunber is 206-676-7040. M fax numnber is
360-676-7041, and ny e-mail address is
pol l ym&umri t| aw. com

JUDGE CAILLE: | seemto be --

MS. McNEILL: And | represent the
Protestant, Sanitary Service Conpany, |ncorporated.

JUDGE CAILLE: Thank you. Did you say --
let's see. The phone nunber is area code 206 and the

fax nunmber is 360, or is that --
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MS. McNEILL: No, it should be 206. | may
have m sspoken.

JUDGE CAILLE: Okay. No, | probably heard
it wong.

MS. McNEILL: It's interesting. | will note
for the record, the prefix 676 is actually both a
Seattle and a Bellingham prefix, oddly enough, so you
do need the area code or you'll get the wong city.

JUDGE CAILLE: Okay. M. Trotter

MR, TROTTER: For the Comm ssion, ny nane is
Donald T. Trotter, Assistant Attorney General. MW
address is 1400 South Evergreen Park Drive, S. W,

P. 0. Box 40128, O ynpia, Washington, 98504-0128. W
phone nunber is 360-664-1189; fax is 360-586-5522;
and e-nmail is dtrotter@wtc.wa. gov.

JUDGE CAILLE: Thank you. Let the record
reflect there are no other appearances. And there
appear to be no intervenors, as well. Are there any
prelimnary or dispositive notions that we need to
deal with this afternoon?

MR. SERKA: Bl ai ne Bay has no notions.

JUDGE CAILLE: Al right. | do have a
question about the application. As | was reading
through it, are you asking for a tenporary

certificate, as well as the permanent certificate?
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MR, SERKA: The tenporary has been issued.

JUDGE CAILLE: ©h, a tenporary has been
i ssued, okay.

MR. TROTTER:  Your Honor, | mght nake a
brief prelimnary statenment of issues.

JUDGE CAILLE: That would be great.

MR, TROTTER: Okay. And |I'm sure both
counsel will junp in at the end to point out anything
| have -- any oversights that | may make, but it's mny
understanding that this application arose because the
| anguage in Bl ai ne Bay Refuse Conpany's certificate
was arguably, at least, nore linmted than the service
they were actually offering for solid waste
col l ection and di sposal services. And there's an
i ssue as to what was granted this conpany or its
predecessor conpani es many, nmany years ago, and the
ci rcunst ances surroundi ng that docket.

The conpany was taking the position that
they were correctly operating under their authority
and, in order to tee up this issue, they agreed to
file an extension application to get this issue
before the Conmi ssion. They also applied for
tenporary authority, which was granted, the tenporary
bei ng what they were doing already, and sort of as --

| think one could | ook at that as a way of
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mai ntai ning the status quo until this issue is
resol ved.

So that is why this application is here.
It's my understanding that both counsel have been
provi ded a copy of the pertinent application files,
transcripts and so on fromprior hearings, relevant
hearings. |If not, they're all -- all the docunents
-- it's my belief all the docunents are public
records and they can be provided if they haven't
al ready.

So that's the posture of this case and one of
the reasons why Staff is participating init. One
offer I was going to make in this connection was to
present testinony of either one or two Staff
Wi tnesses to describe the posture of the case, how it
got here and the nature of the controversy and how
Staff would interpret the permt and identifying sone
of the key docunents fromthe prior application file
and so on and so forth.

We woul d propose to do that in witten
qguestion and answer formso that the parties could
get it in advance with appropriate exhibits, sinilar
to what we do in major utility cases, which M. Serka
may not be intimately famliar with, but it's sinply

a witten testinony so that the parties can see
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exactly what the testinony is in advance and can ask
guestions about it, if necessary, in advance.

We woul d offer to do that and, if the
parties or the Commission find it acceptable, in
m d- Novenber. It would be about a nonth we woul d be
prepared to file that. So I'll just throw those two
comments out. One, ny understanding of the posture
of the case, and two, ny offer of teeing up the issue
by providing that testinony.

MR. SERKA: M. Trotter, can | ask a
question?

JUDGE CAILLE: You should direct your
guestions to me, M. Serka, and yes, you may ask a
questi on.

MR, SERKA: Okay. Thank you.

JUDGE CAILLE: This is Karen Caille, by the
way, in case you don't recognize ny voice

MR. SERKA: Ckay. Thank you. M. Trotter
what | was wondering, is the witten testinony in
lieu of actual testinony?

MR. TROTTER: No, | believe if we had a
heari ng, we woul d sponsor it as the direct testinony,
so it would just be entered as an exhibit.

MR, SERKA: Okay.

MR, TROTTER: As opposed to being read live
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1 MR, SERKA: (Ckay.
2 JUDGE CAILLE: Well, since we're talking
3 about that part of it, shall we -- does anyone want

4 to comment about Staff's proposal to provide sone

5 prefiled testinony that would describe -- it sounds
6 tome like it will have sonme historical background to
7 it and describe docunents that are related to this

8 t hat woul d be hel pful to the parties.

9 MR. SERKA: Ms. Caille?
10 JUDGE CAI LLE: Yes.
11 MR. SERKA: Your Honor, what | was

12 wondering, | think that's -- that would be

13 acceptabl e, but we were al so suggesting, actually,

14 that the record of the proceedings, the prior

15 proceedi ngs, that they be -- that they be submitted
16 as part of this record.

17 JUDGE CAILLE: Are you making that notion

18 now or have you al ready done that?

19 MR, SERKA: | nean, we're tal king about --
20 this is related to what counsel has brought up, and
21 he's asking -- he's suggesting that maybe they'l

22 have testinmony that may involve the excerpts or

23 portions of the record, and |I'm suggesting that,

24 rather than just have that, that perhaps the actua

25 record itself be, by stipulation, a part of this
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pr oceedi ng.

MR. TROTTER: This is Don Trotter. | was
anticipating putting in every scrap of paper that was
part of the record in that docket. Another way to do
this would be to sinply, if counsel and the
Conmi ssion are agreeable, to identify the record in
that prior docket, have it marked as an exhibit or a
series of exhibits, and sinply have witten argunent
over the inplications of those docunents.

MS. McNEILL: This is Polly McNeill.

Vet her the historical docunments and records are nade
a part of this proceeding by virtue of a report al ong
the lines of what M. Trotter is suggesting or

whet her they be made by npotion of counsel, we have --
we certainly support incorporating those records into
this proceeding in whatever formor fashion is
needed.

M. Trotter's offer to provide a witten
statement of the Staff's analysis and historica
recounting, and | don't nmean to put words in your
nmout h, but whatever that report |ooks |ike | think
woul d be very hel pful for both of the parties to have
that. It is along the lines of one of the thoughts
that | had, which was to suggest that the Applicant

al so prepare prefiled testinony.
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And let me say, just for M. Serka's sake, |
have not been involved in a conplex utility
proceeding the |ikes of which M. Trotter is
referring to, but | amfamliar with the concept of
having prefiled testinmony, and | think that having
sonmething fromthe Staff with regard to the
hi stori cal docunents, as well as then sonething from
the Applicant with regard to the evidence on which it
is relying to support its application would I think
then potentially make this proceedi ng conducive to
resolution by a dispositive notion, rather than a
full-blown hearing, although obviously we woul dn't
know t hat .

And | guess | had been thinking on the way
down here and talking with nmy client about whether
there was sonme means in which we could facilitate a
resolution by a dispositive notion, rather than the
proceedi ng, because it seens to ne that the threshold
qguestion of the inpact of the historical proceedings
to today's operations is, for a large part, a
question of |law that can be based on probably a | ot
of stipulated facts.

So those are just sone of the thoughts | had
about how we might proceed with this.

JUDGE CAILLE: So so far, now |'m hearing
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that maybe this could be done -- is this a proceeding
conduci ve to being done as a brief adjudicative

proceedi ng where we do it on a paper record?

M5. McNEILL: | think potentially -- I'm
sorry.

JUDGE CAILLE: | have not been -- | nust say
that | have not been involved in -- every tine |'ve

had one of those, they' ve settled, so | haven't been
i nvolved in one that has actually, you know, gone
through the entire process. I'mgoing to -- |'m
going to -- | see M. Trotter |ooking at the rules or

the statute, and |'mgoing to sort of wait for himto

pi pe in.

MR SERKA: Your Honor

JUDGE CAILLE: Yes, M. Serka.

MR, SERKA: Well, we're just dealing with
one issue. | guess | see nore issues here than M.
Trotter, so | don't want to limt -- I'mnot thinking
we're limting to the historical record. | nean, |
haven't had an opportunity -- if you want ne to go
through the issues, |I'mjust dealing with what M.
Trotter's indicating. | assume |'mgoing to get an

opportunity to address what | think the issues are?
JUDGE CAILLE: Yes, as soon as we -- well

maybe we should go on to you, M. Serka, and see what
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1 el se -- what other issues are involved, and we can
2 get a better idea of howto handle themall.

3 MR, SERKA: Well, just first, in reference

4 just to finish with M. Trotter, Your Honor, what he

5 suggested, fromthe State's stand -- | don't have an
6 objection if the state witnesses want to -- we have
7 to submt witten prefiled testinony. Al | was

8 suggesting, in lieu of excerpts, that we submt the

9 entire record, and | appreciate that Ms. MNeil

10 agrees that we can stipulate to that.

11 Be that as it may, | think the issues do

12 require testinony, and that's what we're intending on
13 providing at the hearing. And in regards to what we
14 think the issues are, the issues, as we see them one
15 is there are historical issues, and that is whether
16 or not the order that was entered that extended the
17 boundari es of the service area for Birch Bay --

18 Bl ai ne Bay did include on both sides of the road to
19 the water where the road was abutting the water body.
20 We also think -- the other issue we see,

21 this, again, is a historical issue that we would

22 di scuss, whether that order intended to include, as
23 part of the service area, Birch Bay Village, Birch

24 Bay State Park and Drayton Harbor

25 Those are historical issues, but there are
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others, as well, that we think should probably be
addressed, and that is whether the Birch Bay
applications to extend services to those areas
conforms to the criteria set forth in RCW81.77

And the other issue we see is that -- and
this is a mapping. 1'Il have to give you a little
bit of a brief introductory part on this. The order
itself forth sets, in a part of that order we think
has been interpreted or mapped incorrectly by the
Staff, and this is the issue, whether Order Nunber
646, which states, in part, that the boundaries
i ncl ude thence west on the Grandvi ew Road extended to
Poi nt Wi tehorn nmeans that the boundary shoul d have
been extended from Grandvi ew Road directly to Point
Wi tehorn to the water body, and the Staff is taking
a position that that |anguage does not nean that, and
so we think they've advised it's the appropriate
place to al so hear that issue.

And lastly, the last issue we think is
whet her or not Bl aine Bay Refuse's 29 years of
operating in the area accrues a right for Bl aine Bay
Refuse to continue servicing this area.

So there are five issues, and | think two of
them are historical. One's a reference to the order

as it was entered, and of course one of the issues
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deals with the criteria in 81.77. W're prepared to
provide testinony in all of these various issues.

JUDGE CAI LLE: Thank you, M. Serka. It
sounds to nme like maybe it would be hel pful to have
both Staff and the Applicant file testinony, prefile
testimony. It would seemto ne that it would then
define the issues and hopefully either speed up the
cross-exam nation for the hearing or maybe result in
an ability for the parties to cone to some sort of
resolution or nmaybe sone partial resolution

As far as -- | have one question, M. Serka,
about your list of issues. You listed the first two
hi storical issues, and then the issue after that, you
mentioned the -- did you nention a Birch Bay
application? |Is that the original application?

MR, SERKA: Sorry. | nmeant Bl ai ne Bay.

JUDGE CAILLE: Bl aine Bay, okay.

MR SERKA: These issues, | could subnit
these to you in witing, as well, if you'd Iike, Your
Honor .

JUDGE CAI LLE: That night be hel pful
because 1'd like to include those in the prehearing
conference order, and I'd like to do that nore
qui ckly than the two weeks it's going to take for ne

to get the transcript. So if you would do that and
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copy --

MR, SERKA: | will copy everyone

JUDGE CAILLE: -- everyone, that will be
great. Now, go ahead, Ms. McNeill.

MS. McNEILL: M. Caille, if you don't mnd,
| think that's a great idea. Could you just run
t hrough them real quickly again, though, M. Serka?
You nentioned five, and | only caught four of them

MR. SERKA: Ckay. Well, the first two were
the historical ones, dealing with the intent of the
Order 646, whether or not the intent of the
boundari es of the extended service area to be on both
sides to the road where the road was abutting a water
body.

Nurmber two, whether or not Order 646 showed
-- was intended to include the areas of service from
those who testified in support, which included Birch
Bay Village, Birch Bay State Park, and Drayton Harbor
residents testified in need of service.

The third one was whet her Bl ai ne Bay
applications extend refuse collection service to the
area identified in conformance with the criteria set
forth in RCW81.77.

And then the fourth one was one that dealt

with the nature of the | anguage of the order itself,



0016

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

and that's Order 646, states in part, quote, Thence
west on the Grandvi ew Road extended to Point

Whi tehorn. Does that nean that the boundary shoul d
have been extended taking G andvi ew Road to Poi nt
Whi t ehorn, the water body.

Nunber five, whether or not Bl ai ne Bay
Refuse 29 years of operating in these areas accrued a
right for Blaine Bay Refuse to continue to service
t hese areas.

MS. McNEILL: Thank you. | guess | stil
woul dn't m nd asking a question, if you don't mnd --

JUDGE CAILLE: Go right ahead.

M5. McNEILL: -- Ms. Caille, about the
criteria nunber three. And by that, | assunme you're
then noving to present tense, and the issue is
whet her the application neets the standards that are
set forth in 81.77.040 for an extension of authority?
Is that what you nean by --

MR, SERKA: That's right. That's the
alternative argunent. That's correct, Ms. MNeill
We're saying that we've already been given this
authority, operating under it for 29 years, but in
the alternative, that would be the other issue.

MS. McNEILL: Okay. Thank you.

JUDGE CAILLE: Ms. McNeill, would you be
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filing testinony, too, or --

MS. McNEILL: Well, thank you for asking,
Ms. Examiner. It seens to nme that, as | said in ny
i ntroductory or previous statenent, it seens to ne
that four of these issues, at |east, are questions of
law, that the testinony in the historical record,
Staff's recounting of historical actions, as well as
the Applicant's recounting of historical actions
woul d provide sufficient factual support for, and we
woul d probably -- you know, | can't forecl ose the
opportunity of presenting testinony or evidence on
t hose issues, but | don't know that we woul d have
very nmuch to add factually to those

The third criterion, and the one that | just
asked M. Serka a little bit nore about for the
standards in 81.77.040, | suspect that we woul d have
rebuttal testinmony and evidence on the issues that
woul d be raised, but until we have seen the
Applicant's case, | couldn't really predict what
those facts and evidence m ght consist of. | do see
those as potentially being subject to prefiled
testimony in rebuttal, but -- but until | see it, |
couldn't really say for sure.

JUDGE CAI LLE: Okay.

MR. TROTTER: Your Honor, could | make an
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observation at this point? It does seemto ne that
the i ssue of whether this application should be
granted under 81.77.040, that's an issue that usually
is presented to you without prefiled testinony. You
bring in your support w tnesses, the protestant
brings in its witnesses. |If that's all this case
was, we wouldn't be tal king about prefiled testinony,
| don't expect.

So if it will streamine matters, if the
conpany -- | have no problemif the conpany wants to
put in their evidence on that issue in witten form
That's fine. But if they don't, then maybe that
could just be handled in a hearing down the |ine.

It does seemto nme that these -- the factua
record on the other issues shouldn't be subject to
debate. The transcript says what it says, the order
says what it says, the permt says what it says, and
| egal consequences will flow fromthat.

Wth respect to this other issue, treating
this as just a heads up, straight up application for
new authority, that issue is different.

MR SERKA: Your Honor

JUDGE CAILLE: [I'msorry, what did you say,
M. Serka?

MR, SERKA: May | respond to that, Your
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Honor ?

JUDGE CAILLE: Certainly.

MR, SERKA: | agree with M. Trotter. |
thi nk Bl ai ne Bay woul d provide witten prefiled
testi nony on the issue of historical issues and defer
on the other issue, for hearing purposes, live
testimony. And that's what we would prefer to do.

And on the prefiled testinony, we don't have
any objection to prefiled testinony on historica
i ssues so long as, you know, the entire record is in.
And | assune, because we all agree on that, that
that's not going to be an issue, it is part of the
record. And we would have some prefiled testinmony on
sone of participants who were involved in the initia
hearing, providing it fromthem

JUDGE CAI LLE: Excuse ne. Are we speaking
in the present tense now or --

MR. TROTTER: | think he's speaking of
bringing in witnesses that testified 30 years ago and
having themtestify now |Is that what you're saying?

JUDGE CAILLE: Thirty years ago?

MR. SERKA: Yeah.

MR. TROTTER: |'mnot sure that that --
obviously, any of this testinony that's filed is

going to be subject to objection, and to the extent
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that witnesses that testified 30 years ago say
something in addition to what they said back then,
that could be a problemas regards to whether it's
obj ectionable or not. But at this point, the

testi nony hasn't been presented, so there's nothing
to object to.

MR. SERKA: That's -- as | nmentioned, that's
what we're planning on doing. W're not just going
to submt or just have the record, but we have the
actual Applicant and we have ot her people that
partici pated. Now, what happens out of that
testimony, if soneone wants to nake an objection,
won't specul ate right now on where that's going to
go, but that's what we would intend on doing.

MR, TROTTER: This is Don Trotter. | just
want the Applicant to be aware that we'll reserve any
objection to that, because allow ng an Applicant to
make a case 30 years after it had an opportunity to
make a case is inherently problematic, but | guess
we'll cross that road when we cone to it.

JUDGE CAILLE: Al right. This is Karen
Caille again, and it sounds to ne |ike what we need
to do is schedule a time for the filing of prefiled
testimony by Commission Staff and the Applicant

relating to the historical issues. And M. Trotter
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you had mentioned sonmetine in early Novenber.

MR. TROTTER: Yeah, we would comit to a
filing date on or before Novenber -- Mnday, Novenber
17t h.

JUDGE CAILLE: How does that work for you,
M. Serka?

MR, SERKA:  Well, |'mjust checking.

Novenber 17th?

JUDGE CAILLE: That's correct.

MR. SERKA: | believe that would be fine.

JUDGE CAILLE: Okay. Then why don't we
schedul e that for the prefiled testinony, and then do
we want to wait a period of time to -- do you want to

build in a period of time for the parties to talk

before filing any rebuttal? Well, actually, the
rebuttal is connected to the other issue. |'msorry.
MR. TROTTER: Well, | think Ms. McNeill did

reserve the right to file answering testinmony in this
phase, so sone provisions should be nade for that
pr ospect .

JUDGE CAILLE: Okay. Maybe after that.

M5. McNEILL: | did, and I would want to
reserve the opportunity to provide rebuttal testinony
on this, but I was just trying to think through here.

It seens to nme that, if | understand correctly, M.
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Serka i s suggesting that the Applicant has two --
what | believe are independent prongs or bases for
its pursuit of this application.

JUDGE CAILLE: | see

MS. McNEILL: One is, for the nost part,
guess | could characterize it for shorthand reference
as largely being a matter of law. There will be sone
facts and evidence as perhaps more than | woul d
expect, but nonetheless is, | think, the |arge part
once the facts and evidence are into the record, that
t he consequences of those facts in evidence can be
argued by counsel as a matter of |aw.

JUDGE CAI LLE: Okay.

MS. McNEILL: The ot her prong, however, the
application under 81.77.040 is really, | think,
i ndependent of the others. So | don't know whet her
there m ght be -- | mean, | don't know -- | guess I'm
-- this is a long way of getting around to ny point,
which is that | don't knowin terns of tinme lines
that they need to be connected to each other. It
seens to nme if the Applicant believes that it has a
case of merit under 81.77.040, that can be pursued at
the sane time that the issues of whether there's a
case of merit under the historical and the

interpretation of historical evidence is also being
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pur sued.

MR, TROTTER:. This is Don Trotter. | agree
with Ms. McNeill in concept. There's no reason why
t he conpany can't come forward with its case under
81. 77, independent of the schedule that we're talking
about here, as far as | can tell

JUDGE CAILLE: M. Serka, do you have
anything to -- do you want to comment on that?

MR. SERKA: Well, in terms of the Novenber
17th, what | was preparing to do was just file the
prefiled witten testinmony in regard to the
hi storical issues. |In regard to all the issues, |
assune we woul d be dealing with getting sone hearing
dates to address all the issues.

JUDGE CAILLE: Al right. So in other
words, we could do cross-exam nation of any witnesses
that you have on the historical piece of it, as wel
as the application under 81.77.040, under RCW
81.77.040. |Is that what everyone's thinking? | just
want to nake sure |I'm follow ng.

MR. TROTTER: This is Don Trotter. That's
what |’ m thinki ng.

MS. McNEILL: Polly McNeill. Again, you
know, | guess it strikes nme that nmaybe what m ght

work here would be to have the prefiled testinony
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fromthe Applicant and the Staff on the historica

i ssue followed by a live hearing in which there can
be cross-examination of those potential wtnesses, as
wel | as direct and cross-exam nation of witnesses
that have to do with the 81.77.040. So those two
prongs m ght be able to be consol i dated.

JUDGE CAILLE: Okay. That's what | was --

MS. McNEI LL: I nean, |I'mkind of, you know,
just trying to think out |oud here on this, because
I've never -- | don't think any of us have had a case
like this before, so --

MR. TROTTER: Well, this is Don Trotter. |
t hi nk havi ng one set of hearing days is a good idea,
because chances are the hearings would be in
Bel |l i ngham and that's out of town for many of us,
and we nmight as well try to do it in one trip, if
that's possible, subject to the convenience of the
Wi t nesses.

MR. SERKA:  Your Honor

JUDGE CAILLE: Yes.

MR. SERKA: As far as -- | understand
basically that we'll be dealing -- we'll file the
testinony on the prefiled testinony on the
historical. | would suspect that we're going to have

a hearing date, and | have a potential forumfor that
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here in Bellingham and that hearing will be on
ei ther both issues or one issue. \Whether or not one
is disposed after by notion or -- we'll figure that
out, but potentially it could be on both issues.

JUDGE CAILLE: Al right. Then, since we're
tal ki ng scheduling, why don't we go off the record
and |l ook at the cal endar for possible dates. |I'm
going to probably need to get several dates so that |
can coordinate with your -- the potential forumyou
mentioned, M. Serka. So let's go off the record.

(Di scussion off the record.)

JUDGE CAILLE: Let's go back on the record.
We've had an off-record discussion concerning natters
| eading up to the prehearing -- or leading up to the
hearing, and Staff has offered to file the officia
file -- or actually, excuse nme, let nme back up
Staff has offered to circulate the official file from
-- can soneone help ne with the old docket nunber?

MR. TROTTER: Just a nonent.

JUDGE CAI LLE: Okay.

MR, TROTTER: It was Hearing Number GA-405,
and that was al so the application number.

JUDGE CAILLE: So the hearing nunber and the
application nunmber were the sane. So M. Trotter

will circulate those docunents to the parties by
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Cctober the 13th, and then any -- M. Serka wll get
back to -- how are we going to handle that part of
it?

MR. SERKA: Response by Cctober --

JUDGE CAILLE: Yeah, are you going to
respond back to M. Trotter, or do we need sonething
nore formal ?

M5. McNEILL:  How about e-mail ?

JUDGE CAILLE: That would be great. So can
you e-mail M. Trotter and all of us --

MR. SERKA: Yeabh.

JUDGE CAILLE: -- on Cctober 17th with the
results of your review?

MR, SERKA:  Yes.

JUDGE CAILLE: Then prefiled testinony by
Commi ssion Staff and the Applicant on the historica
portion of the docket will be filed on Novenber the
17th. And | suppose | need to build in some tinme for
you, Ms. McNeill, to respond, to answer that if you
wi sh.

MS. McNEI LL:  And then we have notions when?

JUDGE CAI LLE: Then notions on the
hi storical issues were going to be Decenber 10t h.

MR, TROTTER: Now, your Honor, you need not

just the filing time, but also a tine for response to
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t he noti on.

JUDGE CAI LLE: To the notions.

MR, TROTTER: |f any.

JUDGE CAILLE: Yes. Okay.

MS. McNEILL: | guess what | woul d suggest
is that | think that the |ikelihood that we will have
rebuttal testinony on what we're calling the
hi storical case is fairly attenuated. It is nore
likely that we'll have a | egal position to make on
it. And | guess | would suggest that we go forward
with the schedule as we have outlined it with the
caveat that if | find ny prediction is utterly
i naccurate, then | suppose | could nmake a notion to
continue, although |I would be loath to do that, so --

JUDGE CAILLE: But as M. Trotter has
pointed out, |I left out a tine for response to
notions. Do parties believe that they could respond
to notions prior to the holidays? That's -- Decenber
10th is the date for filing motions, and then two
weeks is Decenmber 24th. Maybe -- is it possible to
back it up sone or shall we junp over to January?

MR. SERKA: Well, | don't know about --
that's a very busy tinme of the year. You're giving
the other parties | guess 23 days to file a notion,

to prepare a notion, to file it, and so we're going
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to need, you know, a simlar time to respond.

MR. TROTTER: Well, | assume, M. Serka,
this is Don Trotter, that you're a possible nmoving
party, as well, but | don't have any problem It
does appear that we should nove the response tine
over to sonetime in January.

MR. SERKA: Well, it seens to me, with the
hol i days and giving a somewhat simlar tine to
respond.

JUDGE CAILLE: All right. So sonmetime --
are we thinking sonetine the first full week of
January?

MR, SERKA: Yes.

JUDGE CAILLE: Sonetime the week of the 6th,
or the 5th. So how about the 8th?

MR. TROTTER: That's fine, Your Honor

MR. SERKA: That would be fine, Your Honor

JUDGE CAILLE: And nmeanwhile, | will -- |
will nenorialize all this in a prehearing conference
order once we get it set here.

MR, TROTTER: Do you want to go off the
record now and di scuss the hearing dates?

JUDGE CAILLE: Yes, let's go off the record.

(Di scussion off the record.)

JUDGE CAILLE: Then let's go back on the
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record. We've had further discussion about
schedul i ng off record, and before | continue that,
just want to explain, because | don't recall whether
this was on the record, that we are proceedi ng sort
of on two tracks here, but they are proceedi ng al ong
the sane track. There's a historical part of this
that is being attended to at the outset, and then
we're sort of, depending on what happens, weaving
that into the ultimate hearing or the hearing that
woul d be on the application, the extension -- for the
extension of authority.

So to just reiterate, the Staff wll
circulate the docunents fromthe previous record
concerning this, which is docket -- or Hearing Nunber
and Application Nunber GA-407. M. Serka will review
t he docunments in that docket and e-mail the results
of his reviewto the parties by October 17th.
Prefiled testinony of Staff and the Applicant on the
hi storical portion of this case will be due on
Novenber the 17th, notions on the historical portion
of the case will be due Decenber 10th, and response
to nmotions January 8th, 2004, both of these close of
busi ness.

I would ask the parties to please, if you

have access to electronic mail, to please use that in
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getting your notions and answers to one anot her.
Thi s does not substitute for filing, our filing
rul es, though. It's pretty nmuch a courtesy.

Then we are scheduling -- we will schedule
two full days of hearing, preferably February 18th
and 19th, and that will be held in Bellingham And
M. Serka, you are going to take the initial steps
for arranging that, and you will contact ny support
staff to verify whether that has occurred.

Now, in connection with the hearing, | would
sort of like to hear fromthe parties about how many
Wi tnesses they anticipate they will be bringing. So
M. Serka, can | begin with you? And why don't you
divide it up into historical and current.

MR. SERKA: This is still alittle -- this
is tentative, Your Honor.

JUDGE CAI LLE: Yes.

MR. SERKA: |'mthinking maybe four
wi t nesses historical and four to five witnesses on
the application.

JUDGE CAI LLE: Okay. Staff.

MR. TROTTER: One or two wi tnesses on
hi storical, none on the application --

JUDGE CAI LLE: Thank you.

MR. TROTTER: -- issues.
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JUDGE CAILLE: And Ms. McNeill.

MS. McNEILL:  None on the historical, and
four to five on the application.

JUDGE CAILLE: So we have a potential of 16
wi tnesses. Could we do that in two days, with
cross-exam nation? You know what we've done in the
past when we've run over, where | have been on
| ocation for a hearing, is to take the |loca
wi t nesses and then we can finish up in OQynpia if we
run over. O do you think that we should schedul e
t hree days?

MR. TROTTER: Well, Your Honor, the
historical witnesses -- the witnesses on historica
i ssues will have predistributed the direct testinony,
so there is that.

JUDGE CAILLE: So just cross.

MR, TROTTER: | think it nmay be nore to ask
the parties to -- at least the Applicant and the
Protestant the tinme for their direct case on the
application, how long they think their presentation
will take just in their direct case. That might help
us out, if you're so inclined to ask.

JUDGE CAILLE: GCkay. Thank you. M. Serka,
how | ong do you think the presentation of your case

for the application will need? |1'mtalking hours.
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MR, SERKA: Tentatively, maybe three to four
hours.

JUDGE CAILLE: Ms. McNeill.

M5. McNEILL: M ne should not be nore than a
hal f a day, | would think.

JUDGE CAILLE: All right.

M5. McNEILL:  There is, of course, as M.
Trotter says, there's cross-exam nation. There will
be cross-exam nation of the historical w tnesses,
suspect, if we actually get there, and
cross-exani nation, then, by ne of the Applicant's
Wi t nesses and by the Applicant of nmy w tnesses. And
| also would say |I'mbeing fairly generous here with
my estimates, but still always end up underestimating
tinme.

JUDGE CAILLE: Well, and maybe we could go a
little later, depending on -- M. Trotter and | will
be up there, so we won't have anything else to do but
have this hearing, so -- let's see. Wy don't we
just stick with the two days and hope for the best.

Is there anything el se that anyone -- we
di scussed off record that we would not invoke the
di scovery rule at this point and we are not going to
need a protective order at this point.

MR. TROTTER: Just one --
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JUDGE CAILLE: On the discussion of issues,
M. Serka, were you going to distribute your issues?
| think I lost track of that.

MR. SERKA: Well, | offered to do that.

JUDGE CAILLE: Yes, would you please do
that, because | think I'll need that in order to
write ny prehearing conference order

MR. SERKA: Your Honor, | just have a
question, if | may.

JUDGE CAI LLE: Yes.

MR, SERKA: We were getting a nunber of
phone calls fromindividuals who wanted to submit
letters or witings. How will that be viewed?

JUDGE CAILLE: | believe that if an
application is protested, we need to have the people
who are supporting you in person. The only tine we
can do, like, affidavits is when there's no protest.
And | don't know if -- people are nodding their heads
around the table, but that's what | recall of the
I aw.

MR, SERKA: The only reason | nention, Your
Honor, | understand -- there was this --

JUDGE CAILLE: And that's why we woul d be
holding it in Bellingham to make it convenient for

your witnesses to appear.
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MR. SERKA: | understand. There was sone
reference in the Washi ngton Adm nistrative Code to
peopl e submitting to the Comm ssion any information
that would be considered in regards to the attitude

of the community, and | didn't know. Then there was

anot her section in there that discussed -- here it
is. It was under this. | just wanted sonme --
480- 736.

JUDGE CAI LLE: 480-09-7367?

MR. SERKA: 736.

MS. McNEILL: 480 what, M. Serka? Sorry.
This is Ms. McNeill.

MR, SERKA: 480-09-736.

MS. McNEILL: Okay. This is Ms. McNeill.
I"'mnot famliar with the specific reference that
you're making, but | amfamliar with the rule that
any supporting testinony has to be presented live and
subj ect to cross-exam nation.

MR, SERKA: Do you have that section there?

MR, TROTTER: Which subsection are you
referring to?

MR. SERKA: Number 19. Maybe you can take a
|l ook at that. That's what | was referring to, the
second sentence there, and | was --

JUDGE CAI LLE: Would soneone pl ease read
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that into the record so I know what we're --

MR, TROTTER:. Well, it's the hearing
gui delines rule, and sub 19 says, Wen a wi tness
presenting testinony as a nmenber of the public
presents a docunment in conjunction with his
testimony, the Commi ssion may receive the docunent as
an illustrative exhibit. The Conm ssion nmay receive
as illustrative of the opinions of correspondence any
letters that have been received by the Secretary of
the Commi ssion and by Public Counsel from nenbers of
the public regarding a proceeding.

MR, SERKA: That's what | was wondering
about, that section there.

JUDGE CAILLE: Well, | believe that section
woul d refer to a public hearing. Wen we have a
public hearing, for instance, we often have them on

rate cases, and the public comes in and testifies and

they bring exhibits with them But, you know, | need
to probably look at that. |'m speaking --
MR. TROTTER: Yeah, Your Honor, | think this

does address a different context. As you nentioned,
in hearings where nenbers of the public appear and
are allowed to testify wi thout a sponsoring party,
they're just allowed to testify. That evidence is

taken as general evidence of public sentinent, but
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it's not dispositive evidence that could be used
for a decision on the nerits, at |least that's the
typi cal context for the application of this rule.

MR, SERKA: Your Honor

MR, TROTTER: So | don't think it would
necessarily apply in this case. |If letters were sent
into the Commission, it's nmy understanding the
Commi ssi on keeps them as part of the file, but does
not rely on it as evidence in the case.

MS. McNEILL: And | guess -- this is M.
McNei Il again. | would add, further, that the
Wi t nesses that you're tal king about, M. Serka, are
not, strictly speaking, public witnesses. They're
actual Iy shi pper witnesses.

MR, SERKA: They're not even w tnesses, M.
McNeill. We're just getting people in the comunity
to send letters, and | was just trying to find -- |
see the section here, and that's -- they're not
Wi tnesses of mine or -- necessarily, and so when
read this, this is what | was trying to get at, M.
Trotter. | understand what you're saying. | read
this to nean that they send themto the Commi ssion
Secretary of the Conm ssion.

MR, TROTTER: Yes, but they're not -- they

don't have the status of evidence, that's the
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1 problem They're used as illustrative exhibits.

2 MR, SERKA: Well, the opinion --

3 MR. TROTTER: Well --

4 MR, SERKA: | didn't wite the rule. Figure
5 it out.

6 MR, TROTTER. Right. My | suggest that if

7 you have a witness that you want to call for

8 substantive evidence, that you present them under

9 oath and at the hearing, and if you want to take your
10 chances on the status of letters that anyone may

11 wite to the Commission in this docket, | think the
12 other parties are going to be free to argue the

13 evidentiary status of those letters and whet her

14 they're subject to cross-exam nation or not.

15 This rule is intended to address a different
16 situation than what you presented. But any nenber of
17 the public can wite a letter to the Conm ssion at

18 any tinme and nane a docket nunber, and it's very

19 likely it will be filed in that docket. Then the
20 i ssue beconmes what is its evidentiary status. And
21 it's ny belief that, unless it's offered as an

22 exhibit at a hearing or under sone other notion
23 practice, it's not evidence.
24 You can take your chances with that, but

25 that's my understandi ng of the context of this rule.
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In mgjor utility rate cases, we get tens of thousands
of letters, and the Commission treats themin this
matter. Does not use them as substantive evidence in
t he case.

MR, SERKA: \What are they used for?

MR, TROTTER:. Well, to the extent they're --
they give rise to other issues, the parties can read
t hem and put evidence in on them on the issues that
are being raised by them but then it's on the
record, subject to cross-exam nation.

JUDGE CAILLE: M. Serka, what M. Trotter
has just discussed with you is what | am aware of, as
wel |, as how we use that particular rule that you're
referring to, 480-09-736, subsection 19. And | can
tell you that the Conmi ssion will not consider your
-- if you're having shippers that come in -- if any
of this is to be submitted in witing, the shipper
testinony, those fol ks need to be here in person
There's plenty of case law that says that if they

aren't, the Conm ssion won't consider it.

MR. SERKA: | had no -- | don't have, Your
Honor, any letters that I'msubmitting. |'mjust
saying we're getting -- people who are in the

comunity are wondering what they can once they wite

letters. They're not shippers; they're just people
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1 in the community.

2 JUDGE CAILLE: Well, then, they can send

3 those to the Commi ssion and they'll be put in the

4 file. But, as M. Trotter said, they won't be given
5 -- you know, they aren't evidence.

6 MS. McNEILL: M. Serka, this matter was

7 decided in the proceeding of which you nake

8 hi storical reference. That's why there was a second
9 hearing date, you may recall, because your

10 predecessor in interest showed up with only witten
11 statements in support of the --

12 MR. SERKA: | understand that, Ms. McNeill.
13 I"mjust looking at this section, and you have to

14 agree it does seemto be a little bit anbi guous, what

15 it says. | just wanted to know what the

16 interpretation of that was.

17 JUDGE CAILLE: Well, you heard M. Trotter's
18 interpretation, and | agree with that interpretation.

19 That's how we have used it in the past. But you are

20 -- if folks in the community wish to wite to the
21 Commi ssion, those letters will be put into the file.
22 MR. TROTTER: One other matter, Your Honor.
23 I think, when you started off this segnment of the

24 hearing, you referred to the prior docket as GA-407,

25 and | believe it should be GA-405, just so there's no
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JUDGE CAI LLE: Okay.

MR. TROTTER: Just so there's no confusion.

JUDGE CAILLE: | stand corrected. | wote
down 407, too.

MR. TROTTER: It shoul d be 405.

JUDGE CAILLE: It should be 405.

MR. TROTTER: Thank you.

JUDGE CAILLE: Thank you. Is there anything
further fromanyone? 1In the prehearing conference
order, | will also put the nunber of copies that you
woul d need to file with the Commission. | didn't

bring that in with me. So if there's nothing further

MR, TROTTER: Your Honor, you said you m ght
not issue your prehearing order for a while, but |
will be filing sonething next Monday, the record.

How many copies -- 1'll send one to the parties, but
how many do you want ne to file with the Commi ssion?

JUDGE CAILLE: Let's go off the record just
a nonent.

(Di scussion off the record.)

JUDCGE CAILLE: W are back on the record
after going off nonentarily to discuss the first

filing, and that filing by M. Trotter is the --
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1 actually, it's a distribution to the other parties,
2 and that will not have the normal filing

3 requi renents. M. Trotter will submit two copies.

4 I's that what we --

5 MR, TROTTER: Yeah, two copies to the Bench,
6 and then a copy to each of the parties.

7 JUDGE CAI LLE: Thank you. Al right.

8 Anyt hi ng further?

9 MR. SERKA: Yes, Your Honor.

10 JUDGE CAI LLE: Yes.

11 MR. SERKA: M. Trotter.

12 MR. TROTTER:  Yes.

13 MR, SERKA: | just want to make sure | got
14 your e-mail address. Dtrotter@wtc -- what was the

15 rest?

16 MR TROTTER  -- .wa.gov.

17 MR SERKA: VWA, --

18 MR TROTTER: -- gov.

19 MS. McNEILL: Dot-wa, dot-gov.

20 MR, SERKA: Thank you.

21 MR. TROTTER: You're wel cone.

22 JUDGE CAILLE: Al right. Is it a wap,

23 | adi es and gentlenmen? OCkay. M. Serka, anything
24 further?

25 MR, SERKA: No, Your Honor.
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1 JUDGE CAILLE: Al right. Thank you very
2 much.

3 MR. SERKA: Thank you everybody.

4 M5. McNEILL:  Thank you everybody.

5 (Proceedi ngs adjourned at 3:03 p.m)
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