After recording, return tol
Richard A. Finnigen

0112 Black Leke Blvd SW
Olympia, WA 98512

CONTRACT FOR DPELIVERY OF IRRIGATION WATER.
(WHOLESALE WATER AGREEMENT)

This Wholesale Water Agreement (“Agreement™) is mads anﬁ entered into this 223
day of 2010, by and between Candy Mommtain Timited Liabitity Company
{CMLLC) Syt View Waterworks, 1LLC (SVWW). ,

RECITALS

WHEREAS, CMLLC is 2 an agricultural operation with Its farm lend sitnated in
Benton County, ‘Washington; - . '

WEEREAS, CMLLC has en existing well end related infiasimsiurs associated with.
Groundweter Right Permits Wo. G4-30505 and No. G4-30508 (the "Water Rights™) servicing
an extensive imrigafion System On itg farm lands; ' '

WHEREAS, SVWW. is a priveis water compeny Tegulated by the Washington
Titilities and Trensportation Conmmission (WUTC) that operates and MINAZEes the delivery of
domestic and imigation waier as @ privately owned Group A water system with the
Washington. Stafe Department of Health (DOH Identification No. 033034), and whose

desipnated service area jncludes property epcompassed within the zZbove gronudwater permit
rights® anthorized place of uss; .

WHEREAS, SVWW provides jrripation water 1o -dornestic and residential properties
\mﬂ':m ity Bervice areR; ' :

 WHEREAS, SVWW - desires to obtain delivery of the itrigation water for its
customers wtilizing the existing well and pipeline system of CMLLC;

‘WHEREAS, CMI..'LC presently hes the extre capacity within its pipeline system to
delivey irrigation water to SYWW under certain terms, conditions, and limitations;




WHEREAS, the parties arc now desirous of entering mto & delivery. agreement to ‘
formalize the terms, conditions, and limitations umder which they will so operate.

NDW, THEREFORE, in consideration of the premises and the mutual agreements
. bargained for and exchznged by the parties, it is agreed as follows:

TERMS AND CONDITIONS
' 1] . Benefited Parties: Tdentification of VW W _Service Aven, This Agreement is

made for the sole benefit of qVWW, and for no other property, individual, or other third
party. . _ _

17  Delivery. Subject to the terms, conditions, and limitations comtained
elsewhere in this Agreement, CMLLC agrees to supply and up to 530 acre-feet per year
(afy™) to SVWW anmally at a rate not 1o oxceed 1055 galions per minute (*gpm™). Such
water will be pumped by CMLLC from. its existing or future wells and transported from there
through the pipelines maintained and operated by CMLLC. Delivery will be made =i such
fimes as are established and set from time to time by CMLLC and SYWW, SVWW iz
obligated to yegularly contact CMLILC in oxder to Temain informed of the delivery schedule
and zny changes made therein by CMLLC. So long as this Agreement remains in existence,
SUWW shall be entitled to heve a connection or defivery point gttached. to CMLLC’s
‘pipeline for the henefit of SVWW's water systerL. N

. 13  Limitations and Ackmowledsements, The water delivered by CMLLC 1o
SVWW hercunder shall be used by SVWW solely for provision of irrigation waier within
TUWW's service area end for ‘no other purposes. ‘“MLLC mekes mo -warranties,
representations, o guarantess regar ing the quality of water delivered.

CMLLC is not providing 1o SYWW any intersst in the Waier Rights. SVWW
acknowledges end agrees thet notwithstanding the uss of water within the SVWW. service
ares, SVWW doesnot own any poriion of the Water Righis by snch use and that CMLLC has
fi1ll and sole autherity to-use the water, and transfer or sell fhe Water Rights, subject to its
commitments herein. : ' )

Without in any way Timitmg the above, shouid the delivery of water by CMLLC 1o
SVWW be prevented, delayed, Jimited or terminated it any Wey DY a4 CRUSS O CaUSes beyond
CMLLC’s reasonable sbility 1o control, including end without Timiting the generality of the
foregoing, acts of God, 1andslides, earthquakes, fires, storms, floods, wash-outs, draw-downs,
or dronghts; acts of public: enermy, blockades, was, imsurrections, or Tiofs; governmental
restraints; inability to obtain pecessary'permits, power, equipment, supplies, water, or labor
dne 1o existing or futube goVernmeL rules, regulations, orders, laws, oT proclemation; or
giriices, lockous, or other industrial disturbances, CMLLC shall not be liable in any manmer
for any such prevention, delay, Timitation, or terroination.




14  Temm Unless otherwise {erminated under the provisions of this Agreement,
this Agreement shall have a ierm of twenty (20) yeazs and chall antomatically renew for
sneoessive five (5) year periods anless etfher party provides notice of termination in writing
1o the ofher parly at least ninety (30) days prior to the end of:a particular term, or s
ofherwise mutnaily agreed by the parties. Snch notice shall fully and imme diately terminate
fhis Apreement, and SVWW chall no longer receive any water under the Water Rights unless
farther agreed in wiiting by the parties. -

15  Delivery Charges. SVWW agrees 10 pay CMLCC 2 delivery charge per acre-
foot of water delivered to SVWW's syster at the rate calculated acoording to Exbibit A,
attnched hereto and incorporated by this reference. Such delivery charge billings shail be paid.
by SVWW 1o CMLLC within thirty (30) days of 1ssuance. Any such billing niot peid within
said thirty (30) days shall fhersafier bear mterest at the rate of twelve percent (12%) per
apnumn until paid, I any such billing is not timely paid, in addition 0 20y other remedies

. provided by this Agreement, Jaw, or equity, CMLLC shall have the right to terminate this
agreement on thirty (3 0) days’ advance notice in wiiling,

‘ 16  Assessment Billines. CMILLC will issue assessment billings to SVWW onan
annual basis. The emounit of each such assessment will be hased on CMLLC’s estimate of -
SVWW?s monthly proportional share of the maintenance, depreciation, supervisory, utility,
operating, and oiher expense associated with that year’s operation of CMLILC’s well station
and pipeline system plus 2 charge for overhead, inclnding accounting, of five percent (5%).
Spch assessment billings shall be paid by QVWW to CMLLC within fhirty (30) days of
issuanse. Any such billing not paid within said thirty (30) days shall thereafter bear interest
4t the raie of twelve percent (12%) per anyizn umntil patg. If eny such billing is not timely
- paid, in addition to any other Temedies provided by fhis Agreement, law, or’ equity, CMILLC
shall have the rightto terpminate this agreement on thirty (30) days’ advance notice In writing.

17  Reserve Funds. CMLLC currently serves five hundred eighty-three (583}

. acres wifh agricultural service. SVWW curzently serves gighty-six (86) acres for primarily
sesidendial purposes and agricultural nses. CMLLC and SVWW agree that sach party has the
capacity to draw three (3) acre feet per acre per year for purposes of this Agreement.

CMLLC and SVWW agree that CMLLC will assess SVWW a charge of thirteen dollars
($13.00) per acre foot of cepacity per year, which assessment shall be paid within thirty (30)
days of the date the asgessment is delivered from CMLLC to SVWW. The calculation for

+he assesement is as follows: 86 acres X 3 acre feet x $13.00 = $3,354.00. CMLLC will
deposit the funds received under this provision jmto a fond labeled ™ CM/SV Trrigetion System
Repair Fund" or 'ISRE." CMLLC will also deposit 2 proportional equivalent amoumnt into the

“ISRF on an anml basis. In the case of CMLLC, the caleulation would be 583 acres x 3 acre
Feet x $13.00 = $22,737.00. This calculation of amonnt and acreage will be conducted
anrally as set out ob Exhibit A.



The charge will vary on annual basis depending on the umber of acres served by
SVWW gnd the number of acres ss;'ved by CMLLC. :

The charge will be continued 1o be assessed and paid on an armual basis until the
ISRT has grown to atotal of Two Tundred Fifty Thousand Dollats ($250,000.00). The ISRF
s owned by CMLLC end is menaged and maintained by CMLILC. SVWW and CMLLC
agree that the funds in the ISRF may be.used only for the purposs of repeiring ‘or replacing
the two well purps, motors, panels, pipes, telemetry, telemetry upgrades, well repairing or
re-drilling, transmission mains and repairing and replacing any other equipment or facilities .
+hat are nsed o provide irrigation water under this Agreement.. Once the ISRF is at Two
Tundred Fifty Thousand Dollars ($250,000.00), all remaining funds received from SVWW
maey be retained by CMLLC and used for any purpose. Ifthe TSRYF falls below Two Hundred
TPifty Thousand Dollars ($250,000.00), then the monies from SVWFW and the corresponding
proportional contribution from CMLLC will be used 1o replenish the ISRT. ‘ :

The rates set forth in this Section will be reviswed by CMLLC and if, in the opimion
of CMLLC, the rates are insufficient 10 provide the souree of funds 1o cover needed repairs
and replacements as set forth above, the 1ate may be increased by CMLLL upon sixty (60)
days written notice to SVWW. .

. COVENANTS, LIABILITIES, MEMICATIQN

2.1 Assumption of Tigbilities. SVWW agrees 1o, znd herebv does, assume all
obligetions related to its water system and the delivery of the wholesaled domestic irrigation
water provided herein within ifs’ service area, including all contractnal * Babilities and

obligations, duties, BOW existing or arising in the future.

22 Ipdemmification. Each of the parties shall indemnify, defend and hold the
ofher party and 1t memtbers, officers, employess and agents harmless from &ny loss, claim or
Tiability arising from or out of the negligent or tortuous actions or inactions or fault of the
indemnifying party’s members, -officers, employees O agents, inciuding the reasonable costs
of defemse by counsel of the indemmified party’s . own choosing. Liability shall be
- zpportioned ameng the parties or other defendants in accordance with the laws of the State of

 Washingtop. Furthermore, SVWW agrees to indemnify, defend, and hold CMLLC 2nd iis
membezs, officers, employees and agents harmiess from any and sl claims or demands based
on any alleped duty to serve or ofherwise provide either domestic or domestic irrigation

water under the permits aod, associated delivery system which are the subject of this

Agreement, whether based in tort, contract, law, oI equity. This paragraph shell survive -

expiration or termination of this Agreement.

57 Turther Assurances or Necessary Action. CMLLC and SVWW, respcc.:tiveiy,

agree they shall tale al] such action as may be Necessary or approptiats in order to effectnate
 the framsactions contemplated hereby. ‘




‘ 24  Maintenance. CMLLC bas the general obligation fo maintain fhe waier
system that it uses 1o deliver water to SVWW under this Agresment, HOWEVET, in no case
chll SVWW or anyone claiming through SVWW, directly or indirectly, bave any cause of
acfion of any naturs whatsoever against CMLLC for any failure 1o mainisin the CMILLC
water gystem. SYWW is assuming all risks of delivery with 8 sole remedy fthe right to
specific performance 28 set out in Paragraph 4.5, below. ‘

25  Dispute Resolution. Disputes arising ot of or related 1o this Agreement shall
be resolved in accordance with this provision. The parties agree 1o act in good faith o
tesolve any disputes that may arise between them. . If the parties canmot resolve the matter by
informal dizlogne or there is a Teason ip give notice immediately, either party may give
Notice of Dispute to the other party. The Motice of Dispute shall state the nsture of the
dispute and the comective action necessary to remedy the dispite. ' : . C

After Notice of Dispute, the, parties shall fixst attempt to-resolve any disputes by
mediation. The parties shall agrec on 2 single mediator. Mediation shall be conducted in
Benton County, Washington. Fach party shall pay its own attorneys® fees end the costs of -
mediation shall be split equally between the parties. : :

If the dispute has not been resolved by mediation within 45 days after Notice of
Dispute, or the parties are umeble to agres ip a medistor within 15 days after Notice of
Dispute, the dispute chall be Tesolved by binding arbitration in accordance with
“Washington's Uniform Atbitration Ack, chapter 7.04A RCW. The arbitrator ‘shall render a
decision within 30 days of the arbitration hearing. Arhiiration shall be condncted in Benion
County, Weshington. Each party shall pay its own attorneys® fees and the costs of arbitration
shall be split equally between the parties.

Notwithstanding the above, if either party, &t any fime, pelieves that there is the need
to maintain the gtatus quo pending resolution by one or more of the mefthods set forth dbove,
that party may seek a temporary restraiping orget, preliminary injunction or otber equitable
selief from any court of competent jurisdiction. ‘ '

. RESERVATION OF RIGHTS

31 CMLLC Water Rights/Wells, CMLCC does not intend by this A preement 1o
tramsfer any rights or interests in CMLLC’s Water Rights, or any other water rights,
proundwater right permits, or groundwater right applications, or any of the wells associated

thereviith, the tights to which are expressly reserved in and to CMLLC.

1v. MISCELLANEOUS PROVISIONS .

41 Pffective Date, The Effective Date of this Agreement shall be the date of
mutual execution; provided, that, if approval of this Agreement by one or mere public
agencies is required, the Tiffective Date. shall be the date the 1ast.of those approvals is
pbtained. © )




49  Apthodty to Enter into Agresment. The jparﬁﬁs Sigﬁing this Agreement
warrant and represent they have athority {o do so and to hind the party on whose behalf they
are signing, ‘ '

43  Goveming Law. This Agresment chall be govemed by and construed and
enforoed in accordance with the taws of the State of Washjngtnn. '

4.4  Bevershility. If any term, provision, 0T oovenznt of this Agreement is held by
pny govermental entity or comrt o be invalid, void, or unenforceable, the remainder of the
terms, provisions, amd covenznts shall remain in full force end effect and shall In no way be
affected, impaired, or invalidated.

45  Remedies. SVWW ghall be eudfled to specific performance of 1his
Agreement as Ifs sole and exclusive remedy, eyclusive of attorneys’ fees and costs if
allowable, in the event of amy defmilt herennder. . SYWW chell mot be entitled to
consequential, snoidental, or other damages in the event of any breach by CMLLC.

46 Nop-Waiver of Breach. The fallwe of either party to insist tupon strict

performance of auy of the covenants of AgTeeMments ponteined herein shall not be construed to

“be a waiver oy relinquishment of such rights, or any other covenants .Oor agreements, and the
same shall remain in full force and effect.

47  Dindine Bffect. This Agreement shall be binding npon the Parties hereto ahd
chall bind and inure to the benefit of their respecive heirs, representatives, SUCGESSOLS, and
assigns; provided, that, oVWW shall not assign fhis agreement withort the prior written
consent of CMLLC, which consent may be withheld in the discretion of CMLLC, and any
atternpt at assignment without such prior written consent shall be void gb inifo.

4%  Actions gn Assessmenis. Notwithstanding anything in this Apreement to the
contrary, CMLLC may comInence an action to collect an umpaid agsessment(s) and m any
such action ghall be entitled fo recUVEr remsonable attorneys’ fees and all costs and expenses
reasongbly incurred in the preparation and prosecution of spid acton, in addition to taxable
costs permitted by law and spcciﬁcaﬂy.including, ot not Iimited to, costs of title reports,
litigation guaraniees, smd tifle searches. In any quch action, the judgment shall be for an
amount equal to all delinquent -agsessments and advances, plos all costs a2nd expenses in
connection with such action, including & reasonable surm &8 attorneys’ fees and for {he costs,
if amvy, of title company services mentioned above. -

TN WITNESS WHEREOF, the parties hersto zve execuied this Apreement as of the
day end year first above written. :

Candy Mountain Limited Liability Summit View Waterwarks, LLC

Company . 6‘/
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STATE OF WASHINGTON )
} B8

County of 22N

C o ) :
On ﬂﬁﬁbg day of i_§ ;,23; ﬂ mbeq , 2010, before me, the undersipned, a Notary
- Public in and for the State of Washington, duly commissioned and SWOTTL, personally
. appeared trk Rathiowin . to me known 1o be theMarg: m{!m ~of Candy
“Mountsin Limited Liability Company, the limited liability compaity that eyectted the within-
amd foregoing nstrument, -md acknowledpged said ingtrument to be the free and voluntary act
and deed of said limited liability company. for the 11588 and purposes therein mentionsd, and

on.oath stated that he/she 1s mthorized to exectie said instrument.

Witness my hand and official seal hereto affixed the

Al 2
N AT A

rPrinted Neme) .
Notary Public in end for the State of
‘Washington, residing &t KennewiCic.
My commmission gxpires q-po-oa

and year first above written.

Netary Public
State of Washington -
NORMA G. GARCIA

MY COMMIEBION EXPIRES
SEPTEMBER 22, 2014

STATE OF WASHINGTON )
3 } =8

ot ' -
Orn"this.;;5 ~ day of ‘S‘?F’m %,2010, pefore me, ihe mdersipned, 2 Notary

Public in apd for th tfa \%f Washington, duly commissioned and sWo; -pfwlly.

~ appeared Wy 1o melknown to be the i VURGE Somorit View
Waterworks, LLC, the Timited ligbility compasy that executed the Wi and foregoing

instrament, and sclmowledged spid ipstroment fo be the fee and volimtary act and deed of
spid Timited liability company, for the nses and purpoSEs therein mentioned, and on oath
stated that he/she is authorized to execute said instrument, -

Witness my hand and official seal hereto affixed the dﬂg{ and year first above written.

Vour A

N o s &
[Printed Name]

Notary Public

State of Washington . ‘

NORMA G. GARCLA ‘Notary Publicin and forfhe-State of

ot Beres | Wengon mS0nE o e
- My commission expires 4222017,

. ,;\égﬁ-




SUMMIT VIEW WATER WORKS, LLC

8408 W Gaye Blvd Bte E - Kennewisk, WA Ba33E -« Tel 508-735-21B1 « FPax EDB-I35-2438.
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METHODOLOGY USED IN CALCULATING !RRIGATIDN RATES

PERTAINING TO WATER, POWER, AND PUMPING

SVWWW staff shall calculate annual irrigation rates using the following WUTGC approved
methods. , ‘

Annually, SVWW shall calculate the acreage area associated with all residential
customars, This shall be done using a survey of the plat map. These acres shall be
a combined sum of all SVWW residential accounts that are classified by SVWW staff
as being “customers” on the date that first half billing is sent, (generally Aprii ist.).
Customers added after this date shall be billeci on a pro-rated basis using the surrent
years acreage charge. SVWW shazll keep on hand and available io the public, all
plat mape used for the purposes of describing residential acreags.

Annually, SVWW shail calculate the acreage area associated with all agricutture land
using GPS survey maps. The |atest survey may be used so ong as it reflects an
acourate ascounting of jand irrigated for agricuitural purposes. SV shall keep on
nand and 2veiiable io fhe puplic ali survey Maps used for the purposes of describing
agricultura] acreage. - ' .

When the residential and agricuttural survey ic complete, 8 spercentage of use” '
(POU) calculation shall be made. The POU calcuiation shall determine the
percentage of residential and perceniage of agricultural acreage.

Monthly, SVWW shall combine the total cost of water entering the irrigation systermn.
This may include but not be limited to 2 well drawing water under Deapartment of
Ecology (DOE) permit G4-30509, and a well drawing water under DOE permit G4-
30505, of which said water rights are owned by Candy Mountain, LLC {CMLLC).

© SVWW may alsn receive water Into its system from other SOUTGeSs for peak season

use, BIMErgency use, or pther pUrposes approved by S\VWW management. -
Monthly, SYWW shall pay its portion of irrigation waier cost partaining to residential
acreage, and CMLLG shall pay the poriion of irrigation water cost periaining to.
agricultural acreage. '




