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BEFORE THE WASHINGTON UTILITIES AND
TRANSPORTATION COMMISSION

Ii the miatter of the Petition of
Bomneville Power Administration
For Declaratory Order
Disclaiming Jurisdiction

Docket No. UE-

BONNEVILLE’S PETITION FOR
DECLARATORY ORDER
DISCLAIMING JURISDICTION

1. PETITIONER
1.1 The Petitioner is Bonneville Power Administration (“BPA™). BPA is a federal
power marketing administration within the U.S. Department of Energy that markets wholesale

electrical power and operates transmission facilities in the Pacific Northwest.

Petifioner: Petitionei”’s representative:
Bonneville Power Administration Michael D. Hornsteirt

Atin: Robb F. Roberts Orrick, Herrington & Sutcliffe LLP
Office of General Counsel Washington Harbour

Routing LC-7 3050 K Street; N.W.

905 Northeast 11th Avenue Waghington, D.C. 20007

P.O. Box 3621 Telephone:  (202) 339-8461
Portland, Oregon 97232 Facsimile:  (202) 339-8500
Telephone:  (503) 230-4201 Email: mhomstein@orrick.com
Facsimile:  (503) 230-7405

Email: rfroberts@bpa.gov

2. STATUTES AND RULES IN ISSUE

2.1 Federal statutes

Federal Power Act, 16 U.S.C. § 824 (2000), as amended.
2.2 State Statutes

RCW 34.05.240.

RCW 80.04.010.
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RCW 80.04.015.
23 State rules

WAC 480-07-930.

3.  STATEMENT OF FACTS
3.1  The Facilities

3.1.1 The proposed financing would be of various, as of yet undetermined,
transmuission facilities, including system replacements, upgrades, and additions; to be put into
service over time, and primarily affecting existing transmission infrastructure ranging from 69
kV to 1000 kV (the “Facilities”). Some of the Facilities will be located in Washington and all of
the Facilities will be used exclusively by BPA to provide interstate transmission service and will
not be available for use for bundled retail service.

3.1.2 The Facilities will be financed by a special purpose entity owner lessor
(the “Owner Lessor”) and acquired, constructed and/or installed by BPA pursuant fo a
construetion agency dgreément between the Owner Lessor and BPA.

3.1.3 The Facilities will be constructed, installed and/or acquired for the
purposes of enhancing Northwest transmission grid (“Grid™) reliability, ensuring compliance
with mandatory reliability standards, enabling the integration of new generation into the Grid and
managing Grid congestion.

3.1.4 While the Facilities will not be in support of distribution service, it is
possible that certain facilities lower than 69 kV may be financed in cases of voltage step-ups of

generation and station service to generating stations.
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3.1.5 The Facilities will be constructed or installed on real property or real
property easements or similar rights held by BPA on land that is owned by a variety of parties,
both private and governmental.

3.2  The Owner Lessor

3.2.1 The Facilities will be owned by the Owner Lessor, special purpose entity
Northwest Infrastructure Financing Corporation I, a Delaware corporation which will be formed
expressly for the purpose of arranging for the acquisition and financing of the Facilities.

322 All of the capital stock of the Owner Lessor will be owned by JH
Holdings, not individually but acting solely in its capacity as trustee under a trust agreement
between J.H. Management Corporation, a Massachusetts corporation (“JHM™), as grantor, and
JH Holdings Corporation, a Massachusetts corporation (“JHH”), as trustee. All of the capital
stock of JHM and JHH will be owned by The 1960 Trust, an independerit charitable support
organization qualified under Section 501(c)(3) of the Internal Revenue Code and operated for the
benefit.of Harvard University.

3.23 The Owner Lessor will not engage in any business other than arranging for
the acquisition and financing of the Facilities.

3.2.4 The Owner Lessor will initially finance the acquisition.and construction of
the Facilities through one or more bank loans. The Owner Lessor’s sole source of funds to repay
the loans will be payments made by BPA under the lease of the Facilities to BPA.

33  ThelLease

3.3.1 The Owner Lessor and BPA will exscute a master lease that will govern

and incorporate from time to time separate individual lease commitments between BPA and the

Owner Lessor for related Facilities (collectively, the “Lease’™. Under the Lease, the Owner
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Lessor will leasg its undivided interest in each of the Facilities to BPA at the time each such
Facility is acquired, installed and/or constructed.

332 Pursuant to the Lease, BPA will acquire a leasehold interest in and
possession of the Facilities. from the Owner Lessot.

33.3 The term of the Lease will be seven years from the date that the master
lease and the first lease commitment are executed.

3.3.4 BPA will agree in the Lease to operate and maintain the Facilities in the
same manner as it operates and maintains. its other transmission facilities. To this end, the
Owner Lessor will have no operating responsibilities or control rights with respect to the
Facilities under the Lease or any other agreement.

3.3.5 Moreover, the Lease will not impede the ability of BPA to transfer
operational coritrol over the Facilities to a regional transmission organization.

3.3.6 The final Lease will be substantially in the form of the draft Lease
attached hereto as Exhibit 1.

3.3.7 During the term of the Lease, the Owner Lessor will have a mere passive
interest in the Facilities. Although the Owner Lessor will own legal title to the Facilities and
femiain a passive owner, BPA will have dominion and control overthe Facilities duniig the Lease
term. Additionally, the Owner Lessor and/or its affiliates will not be in the business of
producing, selling or transmitting glectric power, either from the Facilities or otherwise.

3.3.8 At the conclusion of the Lease, BPA may (a) purchase each Facility by
paying the Ownér Lessor the amount necessary to enable the Owner Lessot to pay off the
outstanding loans used to finance the construction, installation and/or acquisition of the

Facilities, (b) renew the Lease for a term of one year for a nominal annmal rental payment, (c)
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remdve the Facilities at its own expense, or (d) éxécute a new lease if and to the extent the
Owner Lessor assigns the Lease to another passive owner.

3.3.9 Upon the expiration of the Lease term, the Owner Lessor would not
reacquire possession of the Facilities; rather, the Owner Lessor would have its interests in the
Facilitiés terminated in the event BPA purchases or removes the Facilities, would mierely retain
its passive interest in the event BPA renews the Lease, or would assign its interests to -another
passive owner.

4, STATEMENT OF ISSUES

4.1 Whether the Commission should enter a declaratory order disclaiming junisdiction
over the Owner Lessor under title 80 RCW where, under federal law, the Federal Energy
Regulatory Commission (“FERC”) has exclusive jurisdiction over unbundled transmission of
electric energy in interstate commerce and where, under Washington law, the Owner Lessor 1s
not a “public service company.”

5. EVIDENCE RELIED UPON
5.1  The draft Lease attached hereto as Exhibit 1.
6. GROUNDS FOR ENTRY OF DECLARATORY ORDER

6.1 Entry of a Declaratory Order is Proper Under RCW 34.05.240.

6.1.1 Parties may petition the Washington Utilities and Transportation
Commission (the “Commission”) for declaratery orders with respect to the applicability to the
circumstances specified in this petition of statutes enforceable by the Commission.
RCW 34.05.240(1). This petition sets forth facts and reasons to show (a)that uncertainty

necessitating resolution exists; (b) that there is actual controversy arising from the uncertainty
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such that a declaratory order will not be merely an advisory opinion;’ (c) that the uncertainty-
adversely affects BPA; (d) that the adverse effect of uncertainty on BPA outweighs any adverse
effects on others or on the general public that may likely arise from the order requested; and
(e) that this petition complies with requirements established by the Commission. See
RCW 34.05.240(1).

6.1.2 The uncertainty that must be resolved is whether the Commission may
assert jurisdiction over the Owner Lessor. The Commission has jurisdiction over “public service
companies” under title 80 RCW. “Public service company” includes any “electrical company.”
RCW 80.04.010. “Electrical company” includes any person and any person’s trustee owning any:
“electric plant” for hire within Washington. RCW 80.04.010. “Electric plant” includes all
fixtures to be used for the transmission of electricity for hire. RCW 80.04.010. Under these
definitions, the Owner Lessor’s ownership of the Facilities arguably subjects it te the jurisdiction
of the Commission. The Commission should resolve this uncertainty.

6.1.3 This uncertainty gives rise to an actual controversy, such that the
declaratory order requested would not be merely an advisory opinion. The Owner Lessor is
unlikely to -enter into the various agreements required to finance the Facilities-if there is any
uncertainty that it will be subject to the jurisdiction of the Commission with respect to the

Facilities.

For purposes of a declaratory judgment action under chapter 7.24 REW, a justiciable controversy is: (1) an
actual, present and existing dispute, or the mature seeds of one; as distingnished from a possible, dormant,
hypothetical, speculative, or meot disagreement, (2} between parties having genuine and opposing interests,
(3) which invoives interests that must be direct and substantial, rather than potential, theoretical, abstract or
academic, and (4) a judicial determination of which will be final and conclusive. Walker v. Minro, 124 Wn.2d
402,411, 879 P.2d 920 (1994).
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6.1.4 This uncertainty adversely affécts BPA because BPA will be unable to
proeceed with the proposed lease transaction and have the Facilities financed in the manner
desired by BPA unless the Owner Lessor enters into the proposed agreements.

6.1.5 The adverse effect of this uncertainty on BPA as well as on the general
public is significant: BPA will not be able to achieve, in a timely manner and at the lowest
possible cost, the desired reductions to transimission congestion, enhancements to reliability, and
provision of firm transmission service. This adverse effect far outweighs any adverse effects on
others or on the general public that could arise from the Commission disclaiming jurisdiction
over the Owner Lessor, which will have no control over the operation, maintenance, repair,
replacement or use of the Facilities.

6.2  Entry of a Declaratery Order is Proper Under RCW 80.04.015.

6.2.1 The question of whether the Owner Lessor will be ¢conducting business
subject to regnlation under title 80 RCW is a question of fact to be determined by the
Commisgsion. See RCW 80.04.015. The Commission is authorized and directed to issue
necessary orders declaring activities to be subjeet to or not subject to the provisions of title 80
RCW. RCW 80.04.015.

6.3  The Comnuission should enter a declaratory order disclaiming jurisdiction over

the Owner Lessor under title 80 RCW because, under federal law, FERC has exclugive

jurisdiction over the unbundled transmission of electric energy in interstate comimerce.

6.3.1 Under Section 201 of the Federal Power Act, FERC has exclusive
jurisdiction over the unbundled transmission of electric energy in interstate commerce:
(b) Use or sale of electric erergy in interstate commerce.

(1) The provisions of this subchapter shall apply to the
transmission of electric energy in interstate commerce
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and to the sale of electric energy at wholesale in interstate
commerce, but except as provided in paragraph (2) shalil
not apply to any other sale of electtic energy or deprive a
State or State commission of its lawful authority now
exercised over the exportation of hydroelectric energy
which is transmitted dcross a State line. The Commission
shall have jurisdiction over all facilities for such
transmission or sale of electric energy, but shall not have
jurisdiction, except as specifically provided in this
subchapter and subchapter 111 of this chapter, over facilities
used for the generation of eleciric energy or over facilities
used in local distributien or only for the transmission of
electric energy in intrastate commerce, or over facilities for
the transmission of electric energy consumed wholly by the
transmitter.

16 U.S.C. § 824 (emphasis supplied).

6.3.2 The Facilities will be used by BPA to provide interstate transmission
service and will not be available for use for bundled retail service. Under the Federal Power Act,
FERC has exclusive jurisdiction over such transmission and therefore sole jurisdiction over the
Facilities, to the extent that such facilities are controlled or used by the Owner Lessor. 16 US.C.
§ 824(b). The Commission should therefore disclaim jurisdiction over the Owner Lessor with
respect to the Facilities.

6.4  The Commission should enter a declaratory order disclaiming jurisdiction over

the Owner Lessor under title 80 RCW beécause, under Washington law, the Owner Lessor is not'a

“public service company.”

6.4.1 This State’s Supreme Court has established the following long-standing
test to determine whether a corporation is subject to the jurisdiction of the Commission:

A corporation becomes a public service corporation, subject to the
regulation by the department of public service, only when, and to
the extent that, its business is dedicated or devoted to a public use.
The test to be applied is whether or not the -corporation holds. itself
out, expressly or impliedly, to supply its-service or product for use
either by the public as a class or by that portion of it that can be
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served by the utility; or whether, on the conirary, it merely offers
to serve enly particular individuals of its-own selection.

West Valley Land Co. v. Nob Hill Water Ass'n, 107 Wn.2d 359, 365, 729 P.2d 42 (1986) (citing
Inland Empire Rural Elec., Inc. v. Department of Pub. Serv., 199 Wash. 527, 537, 92 P.24d 258
(1939)).

6.4.2 In West Valley, the Court found that under a literal application of the
definitions: set forth in RCW 80.04.010, a water corporation with over 3,700 sharchelder
members would come within the regulatory provisions in title 80 RCW as a “water company.”
107 Wn.2d at 364. However, the Court determined that the:“water company” i question had not
held itself out as serving, or ready to serve, the general public and thus was not a “public service
company subject to the jurisdiction of the Commission. 107 Wn.2d at 366.

6:4.3 In Inland Empire, the Court held that a corperation formed to generate,
manufacture, purchase, acquire and distribute electricity over transmission lines to its members
was not a public service corporation. 199 Wash. at 539. The Court found that the members of
the corporation did not stand in the relation of members of the public needing the protection of
the public service commission in the matter of rates and service supplied by an independent
corporation. 199 Wash. at 539.

6.4.4 The Owner Lessor does. not propose to dedicate or devote the Facilities to
a public use. On the contrary, under the Lease, BPA will have exclusive authority ahd
responsibility for the operation, maintenance, repair, replacement and use of the Facilities. Nor
will the Owner Lessor supply the Facilities for use either by the public as a class or by that
portien of the public that can be served, Instead, BPA will have sole and exclusive possession of
the Facilities under the Lease. Therefore, under established judicial precedent, the Owner Lessor

should not be classified as a “public sérvice company™ subject to Commission jurisdiction.
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6.4.5 Moreover, the Commission disclaimed jurisdiction over a nearly identical |
transaction involving BPA in 2004, In thit case, the Commission issued an Otder declaring that
the owner lessor and indenture. trustee of an electric transmission line te be operated by BPA
would not be public service companies under Washington law and consequently would not be
subject to regulation as public service companies. In the Matter of the Petition of the Bonneville
Power Administration For a Declaratory Order Disclaiming Jurisdiction, Docket No. UE-
040088, Order No. 01, p.1 (Feb. 20, 2004). Given the nearly identical hature of the instant facts
to those established in BPA’s prior petition, the Commission should again find that the Owner
Lessor is not a “public service company.”

7. RELIEF REQUESTED

7.1  BPA requests that the Commission under RCW 34.05.240 and WAC 480-07-930
for a declaratory order disclaiming jurisdiction under title 80 RCW over the owner lessor in
BPA’s proposed lease financing of certain electric transmission facilities to be used exchisively
in interstate commerce, including transmission facilities to be located in Washington as part of
its infrastructure program.

8. CONCLUSION
8.1  For the reasons set forth above, BPA requests that the Commission disclaim

jurisdiction over the Owner Lessor under title 80 RCW.

FERC likewise found that the passive owner lesser in .a nearly identical BPA lease finanding transaction wasg
not public utility under the Federal Power Adt because it would be a solely passive investor in the power
projects and would have no control over the operation of the proposed facilities. U.S, Dept. of Energy,
Bonneville Power Administration, Order Granting Petition for Declaratory Order and Disclaiming Jurisdiction,.
106 FERC ¥ 61,076 (2004). The Comumission should disclaiin jurisdiction dver the Owner Léssor with respect
ta the Faeilities, ds the Owner Lessor will be a solely passive investor in and owher 6f, and will have no <ortrol
over the eperation, mainfenance, repair, replacement or use of, the Facilities. On February 14, 2007, BPA filed
with FERC i pétition fequesting FERC to issuea declaratoiy order disclaiming jurisdiction’ over the' Qwner
Lessor with respect to the Ledse and the Facilities. In view of the FERL ordet referred (o in footnote 2, supra,.
Bonneville expects FERC to issue a favorable-erder with respect to'the Lease and the Facilities.
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Respectfully submitted,

(/1//{-1/6%

i T
Michael D. Hornstein
Orrick, Herrington & Sutcliffe LLP
Washington Harbour
3050 K Street, N.-W.
Washington, D.C. 20007
Telephone:  (202) 333-8461
Facsimile:  (202) 339-8500
E-mail: mhornstein@orrick.com

Atiorneys for the Bonneville Power Administration

Dated: March 9, 2007
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EXHIBIT 1




OHS DRAFT 3/7/07

Contract No.

MASTER LEASE AGREEMENT

by and between
NORTHWEST INFRASTRUCTURE FINANCING CORPORATION II,

a8 Lessor
AND

UNITED STATES OF AMERICA DEPARTMENT_ OF ENERGY,
acting by and through the ADMINISTRATOR of the
BONNEVILLE POWER ADMINISTRATION;

as Lessee

Dated as of | | 1, 2007

THIS LEASE HAS BEEN ASSIGNED AS SECURITY FOR INDEBTEDNESS OF THE
LESSOR. SEE SECTION 8.2(b). [This Lease has been manually executed in counterparts,
numbered consecutively from 1 through _ , of which this is No. __. To the extent, if any,
that this Lease constitutes chattel paper (as such term is defined in the Uniform
Commercial Code of any applicable jurisdiction), no security interest in this Lease may be
created ‘or perfected through the transfer or posséssion of any countérpart other than the
original executed counterpart identified as counterpart No. 1.]
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MASTER LEASE AGREEMENT

THIS MASTER LEASE AGREEMENT, made and entered into as of
| ] 1, 2007 {the “Lease™ or “Lease Agreement” or “this. Agreement’), by and between
the Northwest Infrastructure Finaneing Corporation 1I (the “Lessor™), a Delaware corporation
and the United States-of America Department of Energy acting by and through the Administrator
of the Bonneville Power Administration (the “Lessee”) (capitalized terms used but not defined in
the recifals to this Lease Agreement shall have the respective meanings assigned such terms in
Section 1.1 hereof): '

WITNESSETH

WHEREAS the Lessor is authorized to own, constitict and léase transmission and
distribution facilities; and

WHEREAS prior to the execution and delivery of a Schedule hereto, the Lessee
shall have determined that the Project (as defined herein} described in such Schedule is‘needed to
maintain reliable and adequate electrical service to the Lessee’s customers; and

WHEREAS the Lessee desires to lease each Project from the Lessor to provide
service to the Lessee’s customers; and

WHEREAS the Lessee is authorized pursuant to law to construct, operate, lease
and lease-purchase transmission facilities, to provide transmission and ether services and to enter
mto agreements to carry out such authority:

NOW, THEREFORE, in consideration of the premises and the respective
representations, covenants and agreements hereinafter contained, the parties hereto do mutually
promise, covenant and agree as follows:

ARTICLE ]
DEFINITIONS AND REPRESENTATIONS

Section 1.1  Definitiens. Terms not otherwise definéd herein shall have the same
meanings as used in Appendix B attached hereto.

Section 1.2 Construction. In this Agreement, unless the context otherwise requires:

(a) The terms “hereby”, “hereof”, “hereto”, “herein”, “hereunder” and any similar
terms, as used i this Agreement, refer to this Agreement (ineluding all Schedules herete), and
the term “hereafter” mean after, and the term “heretofore” means before, the date of the
execution and delivery of this Agreement.

(b) Words of the masculine gender mean and include correlative words of the.
feminine and neuter genders and words importing the singular number shall mean and include
the plural number and vice versa.
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(c) Words importing persons include firms, associations, partnerships (including
limited partnerships), trusts, corporations and other legal entities, including public bodies, as well
as natural persons.

(d) Any headings preceding the texts of the several Articles and Sections of this
Lease Agreement, and any table of contents appended to copies hereof, shall be solely for
convenience of reference-and shall not constitute a part of this Lease Agreement nor shall they
affect its meaning, construction or effect.

_ (e) All accounting termns not otherwise defined herein shall have the meanings in
accordance with generally accepted accounting principles.

(0 Reference herein to an Article number (e.g., Arficle 4) or a Section
number {€.g., Section 6.2) shall be construed to be a reference to the designated Article number
or Section number hereof unless the context or use clearly indicates another or different meaning
or intent.

Section 1.3 Representations and Warrinties by Lessor. The Lessor makes: the
following representations and warranties as of the date of execution and delivery of this
Agreement and of each Schedule hereto:

(2) The Lessor is duly organized and existing' under the laws of the State of
Delaware, and it is authorized and empowered to enter into the transactions contemplated by this
Agreement and to carry out its obligations hereunder.

(b) This Agreement comstitutes the legal, valid and binding obligation of the
Lessor enforceable against the Lessor in accordance with its terms, except to the extent that the
enforceability of this agreement may be limited by bankruptey, moratorium or insolvency or
other laws affeeting creditors’ rights generally and subject to general rules of equity (regardless
of whether such enforceability is considered in an action at law or a proceeding in equity).

(e) There is no action, snit or proceeding beforé or pending or, to the best
knowledge of the Lessor, threatened against the Lessor, by or before any court, public board,
public body, administrative agency or arbitration board wherein an unfavorable decision, tuling
or finding would adversely affect the transactions contemplated hereby, er which, in any way,
would adversely affect the validity of this Lease Agreement, or any agréement or instrument to
which the Lessor is a party and that is used or contemplated for use in consurmmation of the
transactions contemplated hereby.

(d) The exécution, delivery and performance of this Agreement and the
consummation of the transactions herein contemplated have been duly authorized by all requisite
action on the pait of the Lessor and will not violate or conflict with any provision of law or any
order of any court or agency of government or any indenture, agreement or other instrument to
which the Lessor is a party or by which it or any of its property is subject to or bound, or be in
conflict with or résult ini a breach of or constitute (with due notice and/or lapse of time) a default
under any such indenture, agreement or other instrument or result in the imposition of any Lien;
of any hature whatsoever other than Permitted Encumbrances.
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(€) All consents, dpprovils or abtherizations, if any, of any governmental
authority required on the part of the Lesser in connection with the execution and delivery of thig
Agreement have been duly obtained.

_ Section 1.4  Representations and Warranties by Lessee. The Lessee makes the
following representations and warranties as of the date of execution and delivery of this
Agreement and of each Schedule hereto:

(a) This- Agreement constitutes the legal, valid and binding obligation of the
Lessee enforceable against the Lessee in accordance with its terms, except to the extent that the
enforceability of this Agreement is qualified by (a) limitations imposed by bankruptey laws of
the United States or insolvency, reorganization, amrangement, moratorium or other laws relating
to or affecting the enforcement of creditors” rights generally (under existing law the Lessee may
not be a debtor in 4 case commenced under the United States Bankruptey Code), (b) general
principles of equity, regardless of whether such enforceability is considered in a proceeding in
equity or at law, (c) the exercise of judicial diserétion in appropriate cases and (d) the limitations
on legal remedies against the United States under federal law.

(b) There is no action, suit or proceeding pending or to the knowledge of the
Lessee threatened againist the Lessee by or before any court, public board, public body,
administrative agency or arbitration board that would materially adversely affeet the ability-of
the Lessee to perform its obligations under this Agreement and all authorizations, consents and
approvals of governmental bodies or agencies required to be obtained by the Lessee as of the
date hereof in connection with the execution and delivery of this Agreement or in commection
with the performance of the obligations of the Lessee hereunder have been obtained.

(c) The execution, delivery and performance. of this Agreement and the
consumtation of the transactions herein contemplated have been duly authorized by all requisite
action on the part of the Lessee and will not vielate or conflict with any provision of law or any
order of any court or agency of government or any indenture, agreement or other instrument to
which the Lessee is a party or by which it or any of its property is subject to or bound, or be in
conflict with or result in a breach of or constitute (with due notice and/or lapse of time) a default
under any such indenture, agreement or other instrument or result in the-imposition of any Lien
of any nature whatsoever other than Permitied Encumbrances.

(d} All consents, approvals or authorizations, if any, of any governmental
authority required on the part of the Lessee in connection with the exécution and delivery of this
Agreement have been duly obtained.

() No Event of Default, and no event that with the giving of notice or the passage-
of time, or both, would constitute an Event of Default, has occurred and is continuing,

ARTICLE I

LEASE OF PROJECT AND RENTAL PROVISIONS

Section2.1  Lease of each Project. (a) The Lessor shall have all legal rights of title
and ownership of each Project. As of the effective date set forth in the applicable Schedule, the
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Lessor leases to the Lessee and the Lessee hereby leases from the Lessor, each Project, for and
during the term herein provided and upon and éubject to the terms and conditions. herein set
forth. The Lessor hereby delivers to the Liéssee and the Lessee hereby accepts sole ahd exclusive.
possession of each Project as of the effective date set forth in the applicable Schedule. A good
and valid leasehold interest to all materials, equipment, machinery and other property intended to
be incorporated or installed as part of each Project shall vest in the Lessee immediately upon
delivery to or installation or payment by the Lessor for such property, whichever shall occur
first.

(b) The Lessee agrees that the right to use easements granied by the Lessee to the
Lessor pursuant to the Construction Ageney Agreement shall not expire until the termination of
this Agreement.

(c) The Lessor covenants and agrees not to sell, convey, transfer, lease, mortgage
or encumber any Project or any part thereof except as specifically permitted under this.
Agreement.

Section 2.2 Duration of Term. The term of this Agreement shall commence on
[ }, 2007 and shall, subject to extension pursuant to Section 7.1(c), expire on | >
2014] or such earlier date as all Projects have been purchased by the Lessee in accordance with
Section 7.1(a) or 7.1{b). '

Section 2.3  Rental Provisions, Pledge of Agreement and Rent. (a) The Lessee
covenants 'to make rental payments in the amounts and at the times set forth on the Schedules.
attached hereto. The Lessor agrees that such rental payments shall be paid by the Lessee directly
to the Custodian for deposit in the Loan Fund.

(b) The Lessee shall pay, as additional rent hereunder, -all Impositions, as defined
in and in accordance with the provisions of Section 3.6 hereof. If the Lessee fails to pay any
Imposition except as permitted by Section 3.6, the Lessor may make such payment and the
Lessee shall reimburse the Lessor therefor in accordance with paragraph (c).

(¢} In the event the Lessee should fail to make or cause to be made any of the
payments required under the foregoing provisions of this Section, the item or installment not so
paid shall continue as an obligation of the Lessee until the amount not so paid shall have been
fully paid. Upen the occurrence and continuance of any Event of Default hereunder, each rental
payment shall be increased by the percentage specified in the applicable Schedule.

(d) The Lessee shall have the option to prepay its rental obligation and to exercise
its option to. purchase all or any portion of any Project designated by the Lessee, in whole ot in
part, at the times and in the manner provided in Article 7 hereof.

(e) It is agreed by the parties hereto that any amounts remaining in tlie Loan Fund
or the Reserve Fund upon expiration or earlier termination of the Lease Term, as provided in this
Agreement, shall belong to and be paid to the Lessee by the Lessor {or the: Lessor shall cause the
Custodian to pay the same to the Lessee) as overpayment of rent. Furthermore, it is agreed by
the Lessor that any amounts that the Lessor elects to transfer to and/or deposit into the Reserve
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Fund shall be credited by the Lessor ‘against the next payments of the Lessee due under Section
2.3(a) hereof.

Section 2.4 Obligation of 1essee. The obligation of the Lessee to pay the rent and all
other payments provided for in this Agreement and to maintain' each Project in accordance with
Section 3.3 of this Agreement shall be absolute and uncenditional, irrespective of any defense or
any rights of set-off, recoupment or counterclaim or deduction and without any rights of
suspension, deferment, diminution or reduction it might otherwise have against the Lessor; and
the obligation of the Lessee shall arise whether or not such Project has been completed as
provided in this Agreement or is opstating or operable ot its use is curtailed, suspended or
terminated. The Lessee’s obligations hereunder shall be payable solely from the Bonneville
Fund and such obligations are not, nor shall they be constfued to be, general obligations of the
United States, nor are such obligations intended to be or are they secured by the full faith and
credit of the United States. '

ARTICLE IIL

CONSTRUCTION, OPERATION, MAINTENANCE, IMPOSITIONS, LEGAL.
REQUIREMENTS

Section 3.1  Construction and Completion of the Projects. The Lessee acknowledges
that the Lessor is undertaking to construct each Project pursuant to the Construction Agericy
Agreement and that the Lessee will be leasing each Project as it is being constructed. The Lessor
agrees that it will suspend, delay or terminate construction of any Project at the direction of the
Lessee and will not suspend, delay or terminate construction of any Project other than at the
direction of the Lessee. The Lessee may, at its option, but shall have no obligation to, construct
or complete any Project as Lessee under this Lease Agreement.

Section 3.2 Operation of each Project. (a) The Lessor shall have no control over, and
no obligation with respect to, any Project, including the operation, maintenance, repair,
replacement or use of such Project. The purpose of the Lessor is to acquire, construct and equip
each Project, lease each Project to the Lessee pursuant to this Lease Agreement, finance each
Project through advances made under the Credit Agreement and take related actions. The Lessor
shall not amend its purposes as set forth in its articles of incorporation and by-laws-on the date of
execution and delivery of this Agreement or engagé in any activities ot incur any obligations.
unrelated to such purposes.

(b) The Lessee will pay all costs of operating each Project and will make all
decisions regarding the operation of each Project. The Lessee may, in its discretion, transfer
operational control to a regional transmission organization or other entity; provided that the
Lessee shall remain liable hereunder. The Lessée may suspend or términate Operation of any
Project in ifs discretion, provided that this Agreement shall remain valid, binding and
enforceable against the Lessee and there shall be no abatement, postponement or reduction in the
rent or other amounts payable by the Lessee urider this Agieement.

Section 3.3  Maintenance, Alterations and Improvements. (a) During the term of this
Agreernent, the Lessee will pay all costs of maintaining each Project and will maintain each
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Project in the same manner in which the Lessee maintains similar facilities that it owns. The
Lessee may install any replacements, renewals and repairs to any Project that it deems necessary
or desirable (whether ordinary or extraordinary, structural or nomstructural, foreséen or
unforeseen). The Lessor shall be under no obligation to replace, service, test, adjust, ereet,
maintain or effect replacements, renewals or repairs of any Project, to effect the replacement of
any inadequate, obsolete, worn-out or unsuitable parts of any Project, ot to furnish any services
for any Project and the Lessee hereby agrees. to assume full responsibility therefor.

(b} The Lessee may make such alterations of or additions to each Project or any
part thereof from time to time as'it in its discretion may determine to be desirable for its uses and
purpeses.

(c) The Lessee may install or permit to be installed, machinery, equipment and
other personal property on each Project and any such property shall not become part of such
Project unless the deseription of such Project is amended pursuant to Section 3.5.

(d) Except as otherwise provided in Section 5.3 hereof, unless the Lessor shall
consent thereto in writing, the Lessee shall not create, permit or suffer to exist.any Lien against
any Project or any part thereof, or the interest of the Lessee in any Project or this Agreement
except for Permitted Encumbrances.

Section 3.4  Removal of Property of each Project. (a) The Lessee shall have the
privilege from time to time of removing from each Project any fixture or any item of personal
property provided that this Agreement shall remain valid, binding and enforceable following
such removal. The Lessee shall deposit in the Loan Fund (as a prepayment of the rent paymenit
then coming due) any amourits received by it from the sale of such removed property that are not
used by it to purchase replacement property that is installed as part of such Project.

(b) The removal from any Project of any property shall not entitle the Lessee to
any abatement or reduction in the rentals and other amounts payable by the Lessee under this
Agreement.

Section3.5  Amendment of the Projects. The Lessor agrees that, at the request of the
Lesseg, it will amend the definition of a Project as described in any Schedule hereto to (i) change
the location of such Project or (ii) to remove any part of the Project or (iii) to replace all or any
part of such Project with a substantially similar Project or part; provided that this Agreement
shall remain valid, binding and enforceable following any such amendment.

Section 3.6  Taxes, Assessments and Governmental Charges. Thie Lessee- shall pay
when the same shall become due all taxes and assessments, general and speclﬁc, if any, levied
and assessed upon or against each Project, this Agreement, any estate or interest of the Lessor or
the Lessee in any Project or transfer of such estate or interest, or the rentals hereunder during the
term of this- Agreement, and all assessments and other governmental charges and impositions
whatsoever, foreseen or unforeseen, ordinary or extraordinary, under any present or fature law,
and charges for public or private utilities or other charges. incurred in the¢ eoccupancy, use,
operation, maintenance or upkeep of each Project, all of which are herein called “Impositions”.
The Lessor shall promptly forward to the Lessee any motice, bill or othér statement received by
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the Lessor concerning any Imposition. The Lessee may pay any Imposition in installments if so
payable by law, whether or not Interest accrues on the unpaid balance. The Lessee may contest
in good faith the validity, existence ot applicability of any Imposition. Notwithstanding anything
herein to the contrary, the Lessee may withhold payment of such Imposition during such contest
so long as the failure to pay such Tmposition does not adversely affect the validity and
enforceability of this Agreement or the other obligations of the Lessee hereunder.

Section 3.7  Compliance with Law. The Lessce agrees that it will, throughout the term
of this Agreement and at its sole cost and expense, operate and maintain each Project in
compliance, in all material respects, with all Federal, state and local statutes, codes, laws, acts,
ordinances, orders, judgments, decrees, rules, regulations and authonizations, whether foreseen or
unforeseen, ordinary or extraordinary, which shall now:or at any time hereafier be binding upon
or applicable to such Project or the Lessee’s operation and maintenance of such Project or any
portion thereof (including without limitation those relating to zoning, land use, environmental
protection, air, water and land pollution, toxic wastes, hazardous wastes, solid wastes, wetlands,
health, safety, equal opportunity, minimum wages, and employment practices) (the “Legal
Requirements™), and will observe and comply with all conditions, requirements, and schédules
necessary to preserve and extend all rights, licenses;, permits (including, without limitation,
zoning variances, special exception and non-conforming uses), privileges, franchises and
concessions in connection with the operation and maintenance of such Project or any portion
thereof. The Lessee may in good faith contest the validity or applicability of any Legal
Requirément. Notwithstanding anything herein to the contrary, the Lesseée may withhold
compliance with such Legal Requirement during such contest so long as such nencompliance
does mnot adversely affect the validity and enforceability of this Agreement or the other
obligations of the Lessee hereunder.

ARTICLE IV
DAMAGE, DESTRUCTION AND CONDEMNATION

Section4.]  Damage, Destruction and Condemnation.

(a) In the event that at any time during the term of this Agreement the whole or
part of any Project shall be damaged or destroyed, or taken or condemned by a competent
authority for any public use or purpose, or by agreement between the Lessor and those
authorized to exercise such right, or if the temporary use of afty Project shall be so taken by
condemnation or agreement (a “Loss Event”):

(i) the Lessor shall have no obligation to rébuild, replace, repair or
restore such Project;

(ii) there shall be no abatement, postponement or reduction in the rent
or othet amounts payable by the Lessee undér this Agreement, and

(iti)  the Lessee will promptly give written notice to the Lessor of any
Loss Event of greater than $1,000,000 or any Loss Event that will temporarily or permanently
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result in a loss of use of such Project, which notice shall generally describe the nature and extent
of such Loss Event.

(b) The Lessee shall not be obligated to repair or replace any Project or purchase
any Project following a Loss Everit so long as this Agreement shall rémain valid, binding and
enforceable on the Lessee following such Loss Event. If the Lessee elects to repair or replace
any Project following a Loss. Event, it shall do so with its. own funds except to the extent
amownts are available for such purpose in the Project Fund, in which case the Lessee may use
such funds. "

(c) All proceeds of insurance or condemnation awards or recoveries of claims
against contractors (or an amount equal to such proceeds, awards or recoveries) received by the
Lessor or the Lessee shall be deposited into the Project Fund, the Loan Fund or the Reserve
Fund, as agreed to by the Lessor and the Lessee.

ARTICLEV
PARTICULAR COVENANTS

Section 5.1  Expenses; Indemmity. (a) The Lessee shall pay or reimburse the Lessor
for all reasonable costs and expensées of the Lessor incurred in conmection with this Agreement.

(b) The Lessee shall at all times protect, indemmify and hold the Lessor, its
directors, officers, incorporators, stockholders, and any person(s) controlled by or
controlling’ the Lessor ("Lessor Indemnified Parties™) harmless of, from and
against

@) all costs and expenses arising from ot relating to compliance with
environmental laws and regulations and orders of governmental
agencies applicable to each Project or arising from or relating to
mitigation, remediation, or abatement of environmental impacts,

(i) any and all claims (whether in tort, coniract or otherwise),
demands, expenses (including reasonable attomeys fees) and
liabilities for any loss, damage, injury and liability of every kind
and nature and however caused, including any liability arising
from failure to comply with applicable environmental laws,
regulations or orders applicable to each Project, and taxes of any
kind and by whomsoever imposed on the Lessor in respect of each
Preject,

in each case arising from or relating to such Project or resulting from, arising out of, or in any
way comnected with the financing of the costs of such Project; provided, however, that the
Lessee shall have no' indemnification obligation under this Section 5.1(b) for any such costs,
expenses, claims, demands, taxes or liabilities arising from the intentional misrepresentation or
willful misconduct of the Lessor or the Lessor Indemmnified Parties. The indemnification set
forth in this Section 5.1(b) shall be binding upon the Lessee for any and all claims, demands,
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expenses, liabilities and taxes set forth hérein and shall survive the expiration or terrination of
this Agreement.

Section 5.2 Financial Statements; No-Default Certificates. (a) The Lessee agrees to
furnish to the Lessor, as soon as available and in any event within one-hundred eighty (180) days
after the close of each Fiscal Year of the Lessee, a copy of the anrual audited financial
statements of the Lessee and the related statements of incomie, earnings, retained eamings and
changes in financial position for such Fiscal Year, prepared in accordance with generally
accepted accounting principles, accompanied by an opimon of an independent certified public:
accountant.

(b) The Lessee shall immediately notify the Lessor of the occmrrence of any Event
of Default of which it has knowledge. Any notice required to be given pursuant to this subsection
ghall be signed by an Authorized Representative of the Lessee-and set forth a-description of the
default and. the steps, if any; being taken to cure said default. If ne steps have been taken, the
Lessee shall state this fact on the notice.

Section 5.3  Duscharge of Liens. (a) Except as permutted by Sections 3.2 and 8.2
hereof, the Lessee shall not sell, assign, ericumber (other than Permitted Encumbrances), convey
or otherwise dispose of its leasehold interest in any Project or any part thereof during the term of
this Agreement, without the prior written consent of the Lessor, and -any purported disposition
without such consent shall be void; if any lien, encumbrance or charge is filed or asserted, or any
judgment, decree, order, levy or process of any court or governmental body is entered, made or
issued or any claim (such liens, encumbrances, charges, judgments, decrees, orders, levies,
processes and claims being herein collectively called “Liens™), whether or not valid, is made
against any Project or any part thereof or the interest therein of the Lessor, the Lessee or against
-any of the rentals or other amounts payable under this Agreement or the interest of the Tessee
under this Agreement other than Liens for Impositions and Permitted Encumbrances, the Lessee
forthwith upon receipt of notice of the filing, assertion, entry or issuance of such Lien (regardless
of the source of such netice) shall -give wr_i'_tt__en notice thereof to the Lessor and take all action
(including the payment of money and/or the securing of a bond) at its own cost and expense
(unless such Liens resulted solely from the willful misconduct or intentional misrepresentation of
the Lessor) as may be necessary or appropriate to obtain the discharge in full thereof and to
remove or nullify the basis therefor. Nothing contained in this Agreement shall be constried as
constituting the express or implied consent to. or permission of the Lessor for the performance of
any labor or services or the furmishing of any materials that would give rise to any Lien against
the Lessor’s interest in each Project. ) |

(b) Notwithstanding the preceding paragraph, the Lessee shall not be required to
discharge any Lien against the interest of the Lessee in a Project as fong as this. Agreement will
remain valid, binding and enforceable. Nothing herein shall be construed as limiting the right of
the Lessee to sell the transmission capability of each Project, to use or sell transmission services
or capacity derived from each Project, to permit operational control of each Project by a regional
transmission organization or other entity in accordance with Section 3.2(b), to make each Project
available for use by third parties (provided that if such use is pursuant to an assignment or
sublease, the provisions of Section ‘8.2 must be complied with), or to permit interconnections to
‘be made with each Project.
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Section 5.4  Lessor’s Authority; Covenant of Quiet Enjoyment. The Lessor covenants
and agrees that it has full right and Jawful autherity to enter into this Agreement for the full term
hereof. So long as the Lessee shall pay the rent and all other sums payable by it under this
Agreement and shall duly observe all the covenants, stipulations and agreements herein
contained obligatory upon it and no Event of Default hereunder shall have occurred and be
continuing, the Lessee shall have, hold and enjoy, during the term hereof, peaceful, quiet and
undisputed possession of each Project, and the Lessor (at the sole cost and expense of the
Lessee) shall from time to time take all necessary action to that end, subject t6 Permitted
Encumbrances.

Section 5.5 Neo Warranty of Condition or Suitability. THE LESSOR HAS NOT
MADE AND DOES NOT MAKE ANY REPRESENTATION OR WARRANTY
WHATSOEVER, EITHER EXPRESS OR IMPLIED; WITH RESPECT TO THE
MERCHANTABILITY, CONDITION, FITNESS, DESIGN, OPERATION OR
WORKMANSHIP OF ANY PART OF A PROJECT, ITS FITNESS FOR ANY PARTICULAR
PURPQOSE, THE QUALITY OR CAPACITY OF THE MATERIALS IN EACH PROJECT, OR
THE SUITABILITY OF EACH PROJECT FOR THE PURPOSES OR NEEDS OF THE
LESSEE OR THE EXTENT TO WHICH ADVANCES MADE PURSUANT TO THE CREDIT
AGREEMENT WILL BE SUFFICIENT TO PAY THE COST OF EACH PROJECT. THE
LESSEE IS SATISFIED THAT EACH PROJECT IS SUITABLE AND FIT FOR ITS
PURPQOSES. THE LESSOR SHALL NOT BE LIABLE IN ANY MANNER WHATSOEVER
TO THE LESSEE OR ANY OTHER. PERSON FOR ANY LOSS, DAMAGE OR EXPENSE
OF ANY KIND OR NATURE CAUSED, DIRECTLY OR INDIRECTLY, BY THE
PROPERTY OF ANY PROJECT OR THE USE OR MAINTENANCE THEREOF OR THE
FAILURE OF OPERATION THEREQF, OR THE REPAIR, SERVICE OR ADJUSTMENT
THEREOF, OR BY ANY DELAY OR FAILURE TO PROVIDE ANY SUCH
MAINTENANCE, REPAIRS, SERVICE OR ADJUSTMENT, OR BY ANY INTERRUPTION
OF SERVICE OR LOSS OF USE THEREOF OR FOR ANY LOSS OF BUSINESS
HOWSOEVER CAUSED.

Section 5.6 Further Assurances. The Lessee will do, execute, acknowledge and
deliver or cause to be done, executed, acknowledged and delivered such further acts,
instruments, conveyances, transfers and assurances, including Uniform Comimercial Code
financing statements, at the sole cost and expense of the Lessee, as the Lessor deems reasonably
necessary or advisable for the implementation, effectuation, correction, confirmation or
perfection of this Agreement.

Section 5.7 Recording and Filing. This Agreement as originally executed or a
memorandum thereof may, but shall not be required to be, recorded by the. Lessee in such office
or offices as may at the time be provided by law as the proper place for the recordation hereof.

Section 5.8 Right to Cure Lessor Defaults. The Lessor hereby grants the Lessee full
authority for aceount of the Lessor to petform any covenant or obligation the nonperformance of
which is alleged to constitute a default by the Lessor in any notice received by the Lessee, in the
name and stead of the Lessor, with full power of substitution, The Lessor agrees to reimbuise
the Lessee for all costs and expenses incurred by the Lessee in performing any such covenant or
obligation.
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Section 5.9  Federal and State Tax Treatment and Filing. The Lessor shall file all
Federal and state income tax returns required to be filed by it. and makes an irrevecable election
not to claim depreciation on any Project for Federal income tax purposes and to file Federal
iticome tax returns that forgo all inceme and deduction items with respect to each Project that are
available to owners of property. '

ARTICLE VI
EVENTS OF DEFAULT; REMEDIES

Section 6.1  Events of Default. Any one or more of the following events shall
cotistitute an “Event of Default” hereunder:

(a) Failure of the Lessee to pay any rental payment that has become due and
payable by the terms of Section 2.3(a) or 2.3(c) hereof’;

(b) Failure of the Lessee to pay any amount due hereunder (other than under
Section 2.3(a) hereof) and continuance of such failure for thirty (30) days after notice of such
failure 15 given to the Lessee by the Lessor;

{c) Failure of the Lessee to observe and perform any covenant, condition or
agreement hereunder on its part to be performed (except as described in Section 6.1(a) or (b)
hereof) and (1) continuance of such failure for a period of thirty (30) days after receipt by the
Lessee of written notice specifying the nature of such default from the Lessor or (2) if by reason
of the nature of such default the same can be remedied, but not within the said thirty (30) days,
the Lessee fails to proceed with reasonable diligence after receipt of said notice to cure the same
or fails to continue with reasonable diligence its efforts to cure the same;

(d) Any representation or warranty by the Lessec contained herein shall be
ineorrect in any material respect on or as of the date when made;

(e) A Special BPA Event shall have occurred or the Lessee shall no longer be a
power marketing agency or an instrumentality of the United States;

(f) Any judgment or order for the payment of money in excess of $20,000,000
shall be rendered against the Lessee and such judgment or order shall remain unsatisfied for 30
consecutive days afier it shall have been finally determined that such judgment or erder shall be
payable from the Bonneville Fund,;

(g) The Lessee shall (i) generally not pay its Debts as such Debis become due; ot
(i) admit in writing its inability to pay its Debts generally as they become due; or (iii) file a
petition in bankruptcy or seeking a composition of indebtedness; or (iv) make an assignment for
the benefit of its creditars; or {v) or any proceeding shall be instituted by or against the Lessee
seeking to adjudicate it a bankrupt or insolvent, or seeking liguidation, winding up,
reorganization, arrangement, adjustment, protection, relief, or composition of it or its debts under
any law relating to bankruptcy, insolvency or reorganization or relief of debtors, or seeking the
entry of an order for relief .or the appointment of a receiver, trustee, custodian or other similar
official for it or for any substantial part of its property and, in the case of any such proceeding
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ingtituted against it (but not instituted by it), either such preceeding shall remain undismissed or
unstayed for a period of 30 days, or any of the actions sought in such proceeding (including,
without limitation, the entry of an order for relief against, or the appointment of a receiver,
trustee, custodian or other similar official for, it or for any substantial part of its property) shall
occur; or the Lessee shall take any corperate action to authorize any -of the actions set forth
above in this paragraph (g);

(h) The Lessee shall fail to pay any principal of or premium or interest on any
Debt, when the same becomes due and payable (whether by scheduled maturity, required
prepayment, acceleration, demand or otherwise), and such failure shall continue after the
applicable grace period, if any, specified in the agreement or mstrument relating to such Debt; or
any other event shall occur or condition shall exist under any agreement or instrument relating to
any such Debt and shall continue after the applicable grace peniod, if any, specified in such
agreement or insttument, 1f the effect of such event or coridition is to accelerate, or to pérmit the
acceleration of, the miaturity of such Debt; or any such Debt shall be declared to be due and
payable, or required to be prepaid (other than by a regularly scheduled required prepayment),
prior to the:stated maturity thereof; or

(i) Any material provision of this Agreement shall at any time and for any reason
céase to be valid and binding upon the Lessee, except pursuant to the terms hereof, or shall be
declared to be null and void, or the validity or enforceability thereof shall be contested by the
Lessee or any governmental authority or the Lessee shall deny that it has any further hability or
obligation hereunder.

Section 62  Remedieson Default. Whenever any Event of Default shall have occurred
and be continuing, the Lessor, subject to the next succeeding paragraph of this Section 6.2 and
subject to Section 6.8 hereof, may take whatever action at law or in equity permitted by law to be
taken against the Lessee as may appear necessary or desirable to collect the rent then due and
thergafter to become due, or to enforce performance or observance of any obligations,
agreements or covenants of the Lessee under this Agreement. '

The Lessor, during the term of this Agreement, waives any and all rights as owner
or as lessor of each Project to re-enter and take possession of such Project, to sublease such
Project, to terminate this Agreement and to exclude the Lessee from possession of such Project
upon the occurrence of an Event of Default under this Apgreement. The Lessor and the Lesse¢
hereby declare that this Agreement does not create a security interest in any Project in favor of
the Lessor, and the Lessor hereby waives any rights it may have as a secured party with respect
to each Project under the Uniform Commercial Code in effect in any jutisdiction or otherwise.

No action taken pursuant to this Section 6.2 or Section 6.3 shall, except as
expressly provided herein, relieve the Lessee from the Lessee’s obligations hereunder, all of
which shall survive any such action.

Section ©.3  Surrender of Project Upon Event of Default. ‘Subject to Section 6.8, upon
the occurrence and continuance of an Event of Default under Section 6.1(z) hereof, the Lessee
shall, at the direction of the Lessor, given in its sole discretion, promptly surrender use and
possession of each Project to the Lessor or a desigriee-of the Lessor.
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Section 6.4  Reinedies Cumulative, The rights and remedies of the Lessor under this
Agreement shall be cumulative and shall not exclude any other rights and remedies of the Lessor
allowed by law or in equity with respect to any default inder this Agreement. Failure by the
Lessor to insist upon the strict performance of any of the covenants and agreements herein set
forth or to exercise any rights er remedies upon default by the Lessee hereunder shall not be
considered or taken as a waiver or relinquishment for the future of the right to insist upon and, to
the extent permitted by law, to enforce by mandatory injunction, specific performance or other
appropriate legal remedy strict compliance by the Lessee with all of the covenants and conditions
hereof, or of the rights to exercise any such rights or remedies, if such default by the Lessee be
continued or repeated.

Section 6.5 No Additional Waiver Implied by Onic Waiver. In the event any covenant
or agreement contained in this Agreement should be breached by either party and thereafter
waived by the other party, such waiver shall be limited to the particular breach so waived and
shall not be deemed to waive any other breach hereunder. No waiver shall be binding unless it is
in writing ‘and signed by the party making such waiver. No course of dealing between the Lessor
and the Lessee or any delay or omission on the part of the Lessor in exercising any rights
hereunder shall operate as.a waiver. '

Section 6.6  Effect on Discontinuance of Proceedings. In case any proceeding taken by
the Lessor on account of any Event of Default hereunider shall have been discontinued or
abandoned for any reason or shall have been determined adversely to the Lessor, then, and in
every such case; the Lessor and the Lessee shall be restored to their réspective former positions
and rights hereunder.

Section 6.7  Agreement to Pay Attorneys’ Fees and Expenses. In the event the Lessee
should default under any of the provisions of this Agreement, and the Lessor should employ
attorneys: and/or incur other expenses for the collection of rentals or other amounts payable
hereunder or the enforcement of performance or ebsérvance of any obligation or agreemerit 6n
the part of the Lessee herem contained, the Lessee agrees that it will on demand therefor pay to
the Lessor the reasonable fees and disbursements of such attorneys and such other expenses so
incurred.

Section 6.8 Statutory Limitation on Legal Remedies Aeainst the Lessee. The Lessor
acknowledges that its remedies against the Lessee are limited to these provided under Federal
law, which provides that the exclusive remedy for breach of contract by the Lessee is a judgment
for money damages. The parties agree that such damages shall be measured by the amounts
required to be paid by the Lessee under this Agreemient and not by the market value of a Project
or a leasehold interest in a Project. '

ARTICLE VIl
OPTIONS
Section 7.1  Options. (a}) The Lessee has the option, upon-seven (7) day’s netice to the

Lessor, to. make advance rental payments which, at the direction of the Lessee, shall be deposited
mto the Loan Fund and credited against future rental payments as directed by the Lessee. The
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Lessee further hag the option, upon seven (7) day’s notice to the Lessor, to purchase all or any
‘portion of any Project by making a purchase option payment equal to the amount necessary to
enable the Lessor to prepay all or a portion of the loan incurred by the Lessor to acquire such
Project or pottion thereof (together with the payment by the Lessor of all other amounts owed to
the lender and due upon such prepayment). The Lessee shall exercise its option to make such
advance rental payments ot such purchase option by delivering a written notice of an Authorized
Representative of the Lessee to the Lessor, setting forth (i) the amount of the advance rental
payment or purchase option payment and (ii) the date on which such payment is to be made.
After any purchase of a portion of a Project, the rent payable pursuant to Section 2.3(a) for the
Project shall be reduced by the percentage specified in the applicable Schedule or by such other
amount as may be agreed to by the Lessor and the Lessee.

(b) The Lessor hereby grants the Lessee the option to purchase each and every
Project at the end of thé term of this Agreement for a purchase option payment equal to the
amount necessaty to enable the Lessor to prepay or pay all or a portion of the loan ineurred by
the Lessor to acquire such Project or portion thereof (together with the payment by the Lessor of
all other amounts owed 1o the lender and due upon such prepaymient) so long as no Event of
Default hereunder has then occurred and is continuing. Such option may be exercised at any
time during the term of this Agreement with respect to amy or 2ll Projects. The Lessee shall give
the Lessor written notice of the exercise of such option at least sixty (60) days prior to the
termination date of this Agreement.

() If the Lessee notifies the Lessor that it is not exercising its purchase option
pursuant to Section 7.1(b) hereof with respect to a Project, then, at the option of the Lessor, this
Agréement shall be extended for one year for $10,000 for such year and the Lessee shall be
obligated to remove such Project on behalf of the Lessor and deliver such Project to er at the
direction of the Lessor prior to the end of the term of this Agreement with respect to such
Project, as so extended. The cost of such removal and delivery shall be paid by the Lessee.

Section7.2  Conveyance of Title. At the closing of any purchase of each Project or
any component pursuant to Article VII hereof, the Lessor will upon receipt of the purchase price
deliver to the Lessee good title to the property being purchased evidenced in writing by a bill of
sale or other instrument of conveyance, ag such property then exists, subject to the following: (1)
those license and encumbrances (if any) to which said property was subject when conveyed to
the Lessor; (ii) those Liens resulting from the failure of the Lessee to perform or observe any of
the agreements on its part contamed in this Agreement; and (iii) Permitted Ericumbrances other
than this Agreement.

ARTICLE VIII
MISCELLANEOUS

Section 8.1  Force Majeure. In case by reason of force majeure either party hereto
shall be rendered unable wholly or in part to carry out its obligations undet this Agreement, then
-except as otherwise expressly prowded in this Agreement, if such party shall give notice and full
particulars: of such force majeure in writing to the other party within a redséonable time after
occurrence of the event or cause relied on, the obligations of the party giving such notice (other
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than the obligations of the Lessee to make payments required to be made hereunder), so far ag
they are affected by such force majeure, shall be suspended during the continuance of the
inability thefi claimied which shall include a reasonable time for the removal of the effect thereof,
but for no longer period; and such party shall endeavor to remove or overcome such inability
with all reasonable dispatch. The term “force majeure,” as employed herein, shall mean aets of
God, strikes, lockouts. or other industrial disturbances, acts of the public enemy, orders of any
kind of the Government of the United States or of the applicable state or any civil or military
authority, insurrections, riots, epidemics, landslides, lightning, €arthquakes; fires, hurricanes,
storms, floods, washouts, droughts, arrest, restraining of government and people, civil
disturbances, explosions, partial or entire failure of utilities, shortages of labor, material, supplies
or transportation, or any other similar or different cause not reasonably within the control of the
party claiming such inability. It is understood and agreed that the settlement of existing or
impending strikes, lockouts or other iridustrial disturbances shall be entirely within the diseretion
of the party having the difficulty and that the above requirements that any force majeure shall be
réasonably beyond the control of the party and shall be remedied with all reasonable dispatch
shall be deemed to be fulfilled even though such existing or impending strikes, lockouts and
other industrial disturbances may not be settled but could have beén settled by acceding to the
demands of the opposing person or persos,

Section 8.2  Assigmment or Sublease by Lessee; Assignment by Lessor. (a) The
Lessee may assign or transfer this Agreement or sublet the whole or ‘any part of any Project so
long as (1) the Lessee shall remain liable to the Lessor for the payment of all rent and other
payments hereunder and for the full performance of all of the terms, covenants and conditions of
this Agreement and (2) the Lessee shall deliver to the Lessor an Opinion of Counsel to the effect
that such assignment, transfer or sublease will not legally impair in any respect the obligations of
the Lessee for the payment of all rents nor for the full performance of all of the terms, covenants
and conditions of this Agreement. The Lessee shall furhish -or cause to be furmshed to the
Lessor a4 copy.of any such assignment, transfer or sublease in substarttially final form at least ten
{10) days prior to the date of execution thereof. The Lessee may also enter into contracts relating
to-the use of a Project as provided in Sections 3.2(b) and 5.3(b).

(b)  The Lessor has pledged and assigned to the lender as security for the
obligations of the Lessor under the Credit Agreement all of the Lessot’s right, title and interest in
this Agreement (except for the Lessor’s Reserved Rights), including all rental payments
hereunder, and in furtherance of said pledge the Lessor has agreed to cause such rental payments
to be paid to the Custodian for deposit in the Loan Fund. The Lessee hereby consents to the
above-described lien and security interest, and pledge and assignment of this Agreement and
agrees to make all rental payments and all payments under Article VII to the Custodian. The
Lessor has also pledged and assigned to the lender as security for the obligations of the Lessor
under the Credit Agreement all of the Lessor’s right, title and interest in amounts. held in the
Project Fund, the Loan Fund and the Reserve Fund created and held under the Custodial
Agreement. The Lessee hereby consents to the above-described lien and security mterest and
acknowledges that the Lessor's agreement pursuant te Section 2.3(e) is subject to such lien and
the terms of the Custodial Agreement. The Lessee agrees to provide to the Lender a copy of each
notice given by the Lessee to the Lessor pursuant to Sections 4.1(a)(1ii), 5.2(b), 7.1(a), and 8.2(a)
at the same time as such notice is given to the Lessor and the Lender shall be-a third party
beneficiary of the agreement of the Lessee contained in this sentence. The Lessee further
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acknowledges that (i) the Lessor has agreed that it shall not consent to certain actions of the
Lessee or shall not itself take certain actions under Sections 5.3, 7.1(a) or 8.3 without obtaining
‘the prior consent of the Lénder and (ii) the Lessor has agreed that the Lender may give the
notice of default under Sections 6.1(b) or (c) on behalf of the Lessor.

Section 8.3 Amendments, This Agreement may be amended only by a written
amendment signed by the parties hereto.

Section 8.4 Notices. All notices, certificates or other communications hereunder shall
be deemed sufficiently given if () mailed by United States certified mail, return receipt
tequested, postage prepaid, or (b) if sent by a nationally recognized overnight courier, or (¢)
delivered personally, addressed as follows: '

(@  Tothe Lessor: Northwest Infrastructure Financing
Corporation II
¢/o J.H. Management Corporation
One International Place, Room 3218
Boston, MA 02110-2916

or

Northwest Infrastructure Financing
Corporation 11
¢/o J.H. Management Corporation
P.Q. Box 961500
Boston, MA 02196-1500

(b)  To the Lessee: For overnight courier or personal delivery:.

Manager, Capital and Risk Management
Bonneville Power Administration

905 NE 11™ Avenue — KFW-2

Portland, Oregon 97208

For United State mail:

P.0. Box 3621
FTC-2 -
Poriland, Oregon 97208

It all cases, with a copy to:

Project Manager

P.O. Box 61409

8100 NE Parkway Drive, Suite 50
Varicouver, WA 98666, 1409
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The Lessor and the Lessee may, by notice given herewnder to cach of the others,
designate any further or different addresses to which subsequent notices, certificates or other
comrnunications fo them shall be sent.

Any notice, certificate or other communication hereunder shall, except as may expressly
be provided herein, be deemed to have been given or served two (2) days after the date the same
shall be deposited in the United States:mails, postage prepaid, in the manner aforesaid or one (1)
day after the date that the same shall be deposited with a nationally recognized overnight courier
or on the date of delivery or refusal thercof, if delivered personally.

Section 8.5  Severability. If any clause, provision or Section of this Agresment be
ruled invalid by any court of competent jurisdiction, the invalidity of such clause, provision or
Section shall not affect any of the remaining provisiens hereof.

Section 8.6 Inspection of Project.

(2) Upon reasonable notice, the Lessee shall permit the Lessor and its respective
agents or representatives to inspect each Project at all reasonable times during business days and
business hours for the purpose of determining whether or not the Lessee is in compliance with its
obligations hereunder. The Lessor shall have no duty to inspect any Project.

(b) In no event shall the Lessor or .its agents, employees, contractors, other
invitees or assignees (including the lender) be entitled to access to the areas surrounding the
location of any portion of any Project that the Lessee has designated a confidential area unless
and until the entity and individual persons seeking access have signed and delivered to a
representative of the Lessee at such Project an agreement of confidentiality and nondisciosure in
the form and substance reasonably satisfactory to the Lessee. In addition, the Lessee’s eonsent in
this Agreement to -authorized access is for the limited purpose described in paragraph (a) above
and is not intended -as 4 waiver of any rights grarited by law to challenge a request or demand by
anyone to access a Project for the purpose of an inspection or search.

(c} Nothing in this Section 8.6 or elsewhere in this Agreement shall imply any
duty on the part of the Lessor to do any work, and performance thereof by the Lessor shall not
constitute a waiver of the Lessee’s default in failing to perform the same.

Section 8.7  Effectivé Date; Counterparts. This Agreement shall become: effective
upon its execution and delivery. It may be simultaneously executed in several counterparts; each
of which shall be an original and all of which shall constitute but one and the same instrument.

Section 8.8 Binding-_ Effect. This Agreement shall inure to the benefit of, and shall be
binding upon, the Legsor and the Lessee and their respective successors and assigns.

Section 89  Net Lease, If isthe intention of the parfies hereto that this Agreement be a
“triple net lease” and this Agreement shall be construed to effect such intent.

Section 8.10 Law Governing. This Agreement shall be governed by and construed in
accordance with the laws of the State of New York, without réference to choice of law doctrine,
except that to the extent thie parties” rights and obligations are required to be governed by United
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States Federal law, then such rights and obligations shall be governed by United States Federal
law.

Section 8.11 Limited Recourse. No recourse under any obligation, covenant or
agreement of the Lessor contained in this Agreement shall be had against J. H. Management
Corporation (“JHM”) or any incorporator, stockholder, officer, director or employee of the
Lessor or JHM, by the enforcement of any assessment or by any legal or equitable proceeding,
by wirtue of any statute or otherwise; it being expressly agreed and understood that this
Agreement is solely a corporate obligation of the Lessor, and thait no personal liability whatever
shall attach to or be incurred by the incorporators, stockhelders, officers, directors or employees
of the Lessor or JHM, or any of them under or by reason of any of the obligations, covenants or
agreements. of the Lessor contained in this Agreement, or implied therefrom, and that any and all
personal liability for breaches by the Lessor of any of such obligations, eovenants or agreements
either at ¢ommon law or at equity, or by statute or coustitution, of JHM and evéry such
incorporater, stockholder, officer, director or employee 1s hereby expressly waived as a condition
of and in consideration for the execution of this Agreement; provided, however, that nothing in
thig Section 8.11 shall relieve any of the foregoing persons or entities from any liability arising
from his, her or its willful misconduct or intentional misrepresentation.

Section 8.12  Information Security. It is possiblé that information that is provided to the
Lessor by the Lessee or that comes into thie possession of the Lesser as a result of its ownership
of each Project during: the performance of this Agreement, may contain entical and sensitive
information about such Project. “Project Information™ means information about edch Project
that is so designated at any time by the Lessee in writing to the Lessor.

The Lessee hereby designates the following information as Project Information:

Information describing the precise location (sutvey coordinates) of each Project,
Information relating to the design, operation, maintenance or construction of each
Project;

Information deseribing schedules for the design, operation, maintenance or
construction of each Project, and

Information describing engineering or security vulnerabilities.

Project Information excludes any of the foregoing information if it has otherwise been
made available to the public by the Lessee or with the Lessee’s consent.

The Lessor may disseminate Project Information ameng its officers, employees,
attorneys, contractors, -and other agents only as may be necessary in the performance of this.
Agreement. The Lessor shall ensure that Project Information is not distributed, shared, or
otherwise made accessible to others not involved i the performance of this Agreement other
than with the prior consent of the Lessee or pursuant to a valid final order or direttion by a.
judicial, regulatory, administrative or other governmental body having jurisdiction thereof. If the
Lessor 1s requested to disclose any Project Information pursuant te 4 judicial, regulatory,
administrative or other governmental process, the Lessor shall immediately notify the Lessee.
The Lessee may thereupon defend agdinst disclosure at the Lessee’s expense. The Lessor will
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agsist the Lessee in any such defense.

Section 8,13 Broker. Each of the parties represents to the other that it has not dealt with
any broker in connection with this transaction. If any claim is. made by ahy broker who shall
claim to have acted or dealt with the Lessee or the Lessor in connection with this transaction, the
Lessee or the Lessor, as the case may be, will be responsible for payment of the brokerage
conmmission, fee or other compensation to which such breker is entitled.

Section 8.14  Entire Agreement. This Agreement contains all the promises, agreements,
conditions, inducements and understandings between the Lessor and the Legsee relating to each
Project (other than the Construction Agenicy Agreement) and there are no promises, agreements,
conditions, understandings, inducements, warranties or representations, oral or written, expressed
or implied, between them other than as herein set forth.

Section 8.15 Date of Agreement for Reference Purposes Only. The date of this
Agreement shall be for reference purposes only and shall not be construed to imply that this
Agreement was executed on the date first above written.
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IN WITNESS WHEREQF, each party hereto has caused this Agreement to be executed
in its name and on its behalf by its duly authorized officer.

NORTHWEST INFRASTRUCTURE

EINANCING CORPORATION II,
as Lessor

B-__y-:

Name: R. Douglas Donaldson
Title: Treasutrer _
Date: L, 2007

UNITED STATES OF AMERICA
DEPARTMENT OF ENERGY acting by and
through the Admimistrator of the Bonneville
Power Administration,

as Lessee

By:

Name: Stephen J. Wright

Title: Admunistrator and Chief
Executive Officer

Date: , 2007
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STATE OF )
) ss.
1 certify that I know er have satjsfactory evidence that is the person

who appeared before ine, and said person acknowledged that said persen signed this Lease Agreement, on oath
stated that 8aid person was authorized to execute the instrument and acknowledged it ‘as the

of te be'the free and veluntary act of such party
for the uses and purposes mentioned in the instrument.

Dated:

Notary Public

Print Name:

Notary public in and for the state of , residing at

My eommission expires:

{Use this space for notarial starmp/seal)
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STATE OF )

J SZS'.
COUNTY OF )
I centify that I know or have satisfactory evidence that is the person

whio appeared before me, and said person acknowledged that said person sigried this Lease Agreement, on oath
stated that said person was -aothorized to execute the instrument and acknowledged it -as the

of to be the free and voluntary act of such party
for the uses and purposes'mentioned in the instrument. '

Dated:

Notary Public

Print Name:

Notary public jn and for the state of . Tesiding at

My commission expires:

(Use this space for notarial stamp/scal}
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Appendix A
DEFINITIONS

The following terms shall have the following meanings in this Agreement:

Agreement or Lease Agreement means the Master Lease Agreement dated as of
I | 1, 2007 between the Lessor and the Lessee, and shall include any and all
amendments thereof and supplements thereto and all Schedules: thersto hereafter made in
conformity herewith.

Authornized Representative means, (i) in the case of'the Lessor, the President, Vice:
President or Treasurer thereof, or any officer or emiployee of the Lessor authorized to perform
specific acts or to discharge specific duties, (ii} in the case of the Lessee, those officers or
employees authorizéd to act pursuant to letters of authority issued from time to time by the
Administrator of the Lessee and delivered to the Lessor and (iii) in the case of the Construction
Agent, those officers or employees authorized to act pursuant to letters of authority issued from
time to time by the Administrator of the Construction Agent and delivered to the Lessor:

Bonneville Fund shall mean the fund established in the Treasury of the United
States pursuant to 16 U.S.C. § 838i(a), as amended from time to time; the amounts in such fund
are available for expenditure by the Lessee.

Business Day means a day (a) other than a day on which banks located in The
City of New York, New York or the cities in which the principal offices of the Custodian, the
Lessee or the Lessor are located are required or authorized by law or executive order 1o close and
(b) on which the New York Stock Exchange is not closed,

Construction Agency Agreemerit means the Construction Agency Agreement,
dated as of | | 1, 2007, between the Lessor and the Construction Agent.

Construction Agent means the United States of America, Department of Energy,
acting by and through the Administration of the Bonneville Power Administration, acting
pursuant to the Construction Agency Agréement.

Costs of Construction means all costs related to acquiring, installing and/or and/or
constructing each Project to completion, operation and/or energization, which costs shall include
but shall not be limited to (i) all costs of environmental review, engineering and architectural
services with respect to such Project, including the cost of design, test borings, surveys,
estimates, plans and specifications and for supervising construction, as well as for the
performance of all other duties required by or consequent upon the proper installation and/or
construction of, and the making of alterations, renovations, additions and improvements in
connection with, the completion, operation and/or energization of such Project; (ii) all costs. paid
or incnrred for labor, materials, services, supplies, machinery, equipment and other expenses and
to consfruction managers, contractors, suppliers, builders and materialmen in connection with the
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acquisition, installation and/or construction of such Project; and (iii) all Costs of Censtruction,
Delay, Suspension or Termination,

Costs of Construction Delay, Suspension or Termination means (i) all cests of
environmental review, engineering and architectural services with respect to any Project,
including the cost of design, test borings, surveys, estimates, plans and specifications and for
supervising construction, as well as for the performance of all dther duties required by or
consequent upon the proper installation ‘and/er construction of, and the making of alterations,
renovations, additions and improvements in conmection with, the delay, suspension or
termination of such Project; (ii) all costs paid or incurred for labor, materials, services, supplies,
machinery, equipment and other expenses and to construction managers, contractors, suppliers,
builders atid materialmen in connection with the delay, suspension or termifation of such
Project; ‘and (iii) all cosis which are required to be paid, under the terms of any contract or
contriets, for the delay, suspension or termination of a Project.

Credit Agreement means:the Credit Agreement dated | | 1, 2007 between
Northwest Infrastructure Financing Corporation II and Citigroup Inc. and all amendments and
suppléements thereto.

Custodial Agreement means the Custodial and Security Agreement dated
( |, 2007 among the Custodian, the: Lessor, the Construction Agent and Citibank,
N.A. and all amendments and supplements thereto.

Custodian means [ |, or such other custedian identified by the Lessor
and acceptable to the Lessee, which executes-a Custodial Agreement.

Debt means, the sum of the following (without duplication): (i) all obligations for
borrowed Toney or evidenced by bonds, debentures, notes or other similar instruments
(including principal, interest, fees and charges); (ii) all obligations (whether contingent or
otherwise) in respect of bankers’ acceptances, letters of credit, surety or other bonds and similar
instruments; (iii) all obligations to pay the deferred purchase price of property or services (other
than for borrowed money);. (iv) all obligations under leases which shall have been, or should
have been, in accordance with generally accepted accounting principles, recorded as capital
leases (whether contingent or otherwise); (v) all obligations under operating leases that réquire
that rental payments be made over the term of such lease, based on the purchase price or
appraised value of the property subject to such lease plus a marginal interest rate, and used
primarily as a financing vehicle for, or to monetize; such property; (vi) all Debt (as deseribed in
the other clauses of this definition) and other obligations of others secured by a Lien on any asset
of the Lessee, whether or not such Debt is assumed by the Lessee; (vii) all Debt (as described in
the other clauses of this definition) of others guaranteed by the Lessee or in which the Lessee
otherwise assures a creditor against loss of the debtor or obligations of others; (viii) all
obligations or undertakings to maintain or cause to be maintained the financial position or
covenants of others or to purchase the Debt or property of others; (ix) obligations to deliver
goods or services not in the ordinary course of business in consideration of advahce payments;
and {x) obligations to pay for goods or services not in the erdinary course of business whether or
not such goods or services are actually received: provided, however, that, “Debt” shall not
include any payment responsibilities of the Lessee (A) with respect to bonds, notes or ether
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evidences of indebtedness issued and sold by the Lessee to the United States Treasury, (B) to the
credit of the reclamation fund or other funds as are required by or pursuant to law to be made
into such funds in connection with reclamation projects in the Pacific Northwest, (C) to the eredit
of miscellaneous receipts of the United States T-reasu:ry for all unpaid costs required by or
pursuant to law to be charged to and returned to the general fund of the United States Treasury
for the repayment of the Federal investment in the Fedetal Columbia River Power Systemn, or (D)
to or on account of any other fund or account within the United States Treasury, provided, in
each case; that the United States Treasury (or such other obligee in respect of such Debt) has not
declared such Debt to be due and payable prior to 1its stated maturity or otherwise sought to
enforce payment (through legal proceedings, hegotiations or otherwise) of such Debt.

Event of Default under the Lease Agreement shall have the meaning specified in
Section 6.1 of the Lease Agrecment.

Federal Appropriations Obligation means the appropriated investment in' the
Federal Columbia River Power System or any bond or other evidence of indebtedness issued by
the Lessee to investors other than the United States Treasury and payable from the Bonneville
Fund, the proceeds of which pay or prepay such investment.

Fiscal Year of the Lessee or Fisgal Year means a year of 365 or 366 days, as the
case may be, commencing on October 1 and ending on September 30 or such other year of
similarlength as'to which the Lessee shall have given priot written noti¢e thereof to the Lessor at
least sixty (60) days prior to the commencement thereof.

Impositions has the meaning specified in Section 3.6.

Indenmified Patties means the Lessor.

Legal Requirements shall have the meaning set forth for such term in Section 3.7
of the Lease Agreement.

Lessee means the United States of America Department of Energy acting by and
through the Administrator of the Bonmeville Power Administration.

Lessor means the Northwest Infrastructure Financing Corp. II, a Delaware
corporation.

Lien has the meaning specified in Section 5.3.

Loan Fund means the Loan Fund established and created pursuant to the
Custodial Agreement.

Loss Event has the meaning specified in Section 4.1(2).

Opinion of Counsel means a ‘written opinion of counsel who may (except as
otherwise expressly provided in the Lease Agréement) be counsel for the Lessee or the Lessor.

Permitted Encumbrances means, ‘as of any particular time,.
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(1) this Agreement;

(i) lens for real estate taxes, assessments, levies and other govemmental
charges and other Impositions not yet payable, or payable without the addition of any
fine, penalty, interest or cost for non-payment;

(iii}  utility, access and other easements and rights-of-way, restrictions and
exceptions that an Authorized Representative of the Lessee certifies to the Lessor will not
interfere with or impair the Lessee’s use of'a Project as provided in the Lease Agreement;

(iv)  such minor defects, iregulanties, encumbrances, easements, rights-of-way
(includifig agreements with any railroad the purpose of which is to service a railroad
siding) and clouds on title as normally exist with respect to propetty similar in character
to a Project and as do not, either singly or in the aggrepate, materially impair the value or
use of the property affected thereby for the purpose for which it was acquired and held by
the Lessor under the Lease Agreement; '

) amy mechanics’, workmen’s, repairmen’s, materialmen’s, contractors’,
warehousemen’s, carriers’, suppliers’ or venders’ lien or right in respect thereof if
payment is not yet due and payable, all if and to the extent permitted by Section 5.3;

_ (vi})  any mortgage, lién, security interest or other encumbrance which exists in
favor of the Lessor or to which the Lessor shall consent; and
(vii) 5o long as no Event of Defauit has occurred and is continuing hereunder,
any Lien being comtested by the Lessee at its sole expense by appropriate action
conducted in good faith and with due diligence.
Person means any individual, eorporation, partnership, joint venture, association,
joint stock company, limited liability company, trust, unincorporated organization or

government, :any agency or political subdivision thereof or any other entity.

Proj_'ectl. means each Project described in a Schedule to the Lease Agreement, as
amended as provided in Section, 3.5.

Project Costs means all Costs of Construction.

Project Fund means the Loan Fund established and created pursuant to the
Custodial Agreement.

Reserve Fund means. the Reserve Fund established and ereated pursuant to the
Custodial Agreement.

Reserved Righis means, collectively,

(i) the right of the Lessor in its own behalf to receive all Opinions of Counsel,
reports, financial statements, certificates, insurance policies, binders or certificates, or
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other niotices or communications required to be delivered to the Lessor under the Lease
Agreement;

(i)  the right of the Lessor to grant or withhold any consents or approvals
required of the Lessor under the Lease Agreement;

(iii)  the right of the Lessor in its own behalf (or on behalf of the appropriate
taxing authotities) to enforce, recétve amounts payable under, or otherwise exercise its
rights under Sections 2.3(b), 3.6, 3.7 and 5.1; and

(iv)  the right of the Lessor in its ewn behalf to declare an Event of Default
under Section 6.1 of the Lease Agreement with respect to any of the Lessor’s Reserved
Rights.

Special BPA Event means the occurrence of any of the following everts: (i) the

Lessee's obligation to make payments with respect to (A) Federal Appropriations Obligation
shall, for any reason, become payable prior to the Lessee's obligations hereunder or (B) Treasury
Payments shall, for any reason, become payable prior 16 or on a parity with the Lessee's
obligations hereunder or (ii) any change in the orgamization, structure, powers or authority of the
Lessee occurs which terminates, suspends, or limits the Lessee's authority to (A) borrow from
the United States Treasury or (B) defer Treasury Payments in order to pay costs other than such
payments to the United States Treasury, but in the case of the events described in clause (i1)(A),
only if such suspension or limitation materially adversely affects the Lessee's ability to make
payments other than payments to the United States Treasury.

Treasury Payments means the Lessee's payments to the United States Treasury for

purposes other than those on account of the Federal Appropriations Obligation.
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Appendix B

PROVISIONS REQUIRED BY STATUTE OR
EXECUTIVE ORDER

CONTRACT WORK HOURS AND SAFETY STANDARDS
This contract, if and to the extent required by applicable law and if not otherwise
exempted, is subject to the following provisions:

(a)

()

(©)

(d)

Overtime Requirements

No contractor or subcontractor contracting for any part of the contract work which
may require or invelve the employment of laborers or mechanics, shall require or
permit any laborer or mechanic in any workweek in which such worker is
employed on such work to work in excess of eight (8) hours in any calendar day
or in excess of 40 hours in such workweek unless such laborer or mechanic
recéives compensation at a rate not less than one and one-half times such
worker’s basic rate of pay for all hours worked 1n excess of eight (8) hours in any
calendar day or in excess of forty (40) hours in such workweek, as the case may
be.

Violation, Liability for Unpaid Wages; Liquidated Damages

In the event of any violation of the provisions of subsection (a), the contracter and
any subcontractor responsible therefor shall be liable to any affected employee for
such employee’s unpaid wages. In addition, such contractor and subcontractor
shall be liable to the Govermment for liguidated damages. Such liquidated
damages shall be computed with respect to each individual laborer or mechanic
employed in violation of the provisions of subsection (a) in the sum of $10 for
each calendar day on which such employee was required or permitted to be
employed in such work in excess of eight (8) hours or in excess of such
employee’s. standard workweek of forty (40) hours without payment of the
overtime wages required by subsection (a) above.

Withholding for Unpaid Wages and Liquidated Damages

Bonneville may withhold, or cause to be withheld, from any moneys payable on
account of work performed by the contractor or subcontractor, such sums as may
administratively be determined to be necessary to satisfy any liabilities of such
contractor or subcontractor for unpaid wages and liquidated damages as provided
in subsection (b) above:

Subcontracts

The contractor shall insert in any subecontracts thé clauses set forth in subséctions
(a) through (c) of this provision and alse a clause requiring the subcontractors to
included these clauses in any lower tier subcontracts which they may enter into,
together with a clause requiring this insertion in any, further subcontracts that may
in turn be made. '
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(¢)  Records
The contractor shall maintain payroll records containing the information specified
in 29 CFR 516.2(a). Such records shall be preserved for three (3) years from the
completion of the contract.

CONVICT LABOR

In connection with the performance of work under this contract, the contractor agrees, if
and to the extent required by law and if not otherwise exempted, not to employ any
person undergoing sentence of imprisonment except as provided by Public Law 89-176,
September 10, 1965 (18 U.S.C. 4082(c)(2)) and Executive Order 11755, December 19,
1973.

EQUAL OPPORTUNITY
During the performance of this contract, if and to the extent required by applicable law
and if not otherwise exempted, the contractor agrees as follows:

()  The contractor will not discriminate against any employee or applicant for
employment because of race, eolor, religion, sex, or national origin. The
contractor will take affirmative action to ensure that applicants are employed, and
that employees are treated during employment, without regard to: their race, color,
religion, sex, or national origin. Such action shall include, but not be limited to,
the following: employment, upgrading, demotion or transfer; recruitment or
recruitment advertising; layoff or termination; rates of pay or other forms of
compensation and selection for traiming, including apprenticeships. The
contracter agrees to post in conspicuous places, available to employees and
applicants for employment, netices to be provided by Bonneville setting forth the
provisions of the Equal Opportunity clause.

(b)  The contractor will, in all seolicitations or advertisements for employees placed by
or on behalf of the contracter, state that all qualified applications will receive
consideration for employment without regard to race, color, religion, sex, or
national origin.

(c) The contractor will send to each labor union or representative or workers with
‘which said contractor has a collectivé bargaining agreement or other contract or
understanding, a notice, to be provided by Bonneville, ‘advising the labor union or
worker’s representative of the contractor’s commitments under the Equal
Opportunity. clause and ‘shall post copies of the notice in conspicuous places
available to employees and applicants for employment,

(d)  The contractor will comply with all provisions of Executive Order 11246 of
September 24, 1965, and of the rules, regulations, and relevant orders of the.
Secretary of Labor.

(e) The contractor will furnish all information and reports required by Executive
Otder 11246 of September 24, 1965, and by the rules, regulations, and orders of
the Secretary of Labor, or pursuant thereto, and will permit sccess. to said
contractor’s books, records, and accounts by Bonneville and the Secretary of
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(2)

Labor for purposes of investigations to ascertain compliance with such rules,
regulations, and orders.

In the evént of the contractor’s non-compliance with the Equal Opportunity clause
of this centract or with any of such rules, regulations, or orders, this contract may
be canceled, terminated, or suspended in whole or in part and the contractor may
be declared ineligible for further Government centracts in accordance with the
procedures authorized in Executive Order 11246 or September 24, 1965, and such
other sanctions may be imposed and remedies invoked as provided in Executive
Order 11246 of September 24, 1965, or by rule, regulation, or order of the
Sécretary of Labot, or as otherwise provided by law.

The contractor will include the provisions of paragraphs (a) through (g) in every
subcontract or purchase order unless exempted by rules, regulations, or ordefs of
the Secretaty of Labor issued pursuant to Section 204 of Executive Order 11246
of September 24, 1965, so that such provisions will be binding upon each
subcontractor or vender. The contractor will take such action with respect to any
subcentract or purchase order as Bonneville may direct as a means of enforcing
such provisions including sanctions for noncompliance. In the event the
contractor becomes involved in, or is threatened with, litigation with a
subcontractor or vendor as.a result of such direction by Bonneville, the contractor
may request the Government to enter into such litigation to protect the interestsof
the Government. '

INTEREST OF MEMBER OF CONGRESS

No Member of or Delegate to Congress, or Resident Commissioner shall be admitted to
any share of part of this coentract or to any benefit that may arise therefrom. Nothing,
however, herein contained shall be construed to extend to such contract if made with a
corporation for its general benefit.

ADDITIONAL PROVISIONS
The contractor agrees to comply with the clauses for Government contracts. contained in
the following statutes, Executive Orders, and regulations to the extent applicable:

(a)

(b)

(c)

(d)

(e}

the Rehabilitation Act of 1973, Public Law 93-112, as amended, and 41 CFR 60-
741 (affirmative action for handicapped workers);

the Vietnam Fra Veterans Readjustment Assistance Act of 1974, Public
Law 92540, as amended, and 41 CFR 60-250 (affirmative action for disable
veterans and veterans of the Vietnam era};

the Davis-Bacon Act, 40 U.S.C. 27b et seq., and 29 CFR 5 (required wage rates
for public buildings and works);

Executive Order 11625 and 41 CFR 1-1.1310-2 (utilization of minority business

enterprises);

Certification of Nonsegretated Facilities , 41 CFR 1-12.803-190.
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FORM OF SCHEDULE
L. [Insert Project Description, including a description of the project components]
2. Effective Date of Lease Term for this Project:
2. Expected Project Complétion Date: , 20
3. Rental Payment Schedule:

Date. Amount

Upen the ececwrrence and continuance of an Event of Default under the Agreement, gach
rental payment shall be increased by %.

4. Percentage of each réntal payment allocable to each Project component.
Project Component Percentage
%
5. The representations and warranties contained in Section 1.1 of the Agreement are true

aid cortect on the date héreof as if made on the date hersof.

6. The Lessee has obtained all approvals reéquired to be obtained by it relating to the
execution and delivery of this Schedule and the leasing of the Project described in paragraph 1
above.

7. No additional action is required to be taken by FERC or any state local public utility
commission to insure that the Lessor is not subject to any federal, state or local laws, rules and
regulations applicable to a public utility.

UNITED STATES OF AMERICA
DEPARTNIENT _OF ENERGY acting by and
through the Admimistrator of the Bonneville

Power Administration,
as. Lessee

By
Name;
Title:
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ACCEPTED AND AGREED:

NORTHWEST INFRASTRUCTURE
FINANCING CORPORATION II,
a$ Lessor

Name:
Title:
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RENTAL PAYMENT LEDGER
(for administrative purposes)

Date ‘Total Lease Payments Due
$
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served this document upon all parties of record in this

proceeding, by first class mail. "
%{ A
yad)

,@Gebhm’

Dated at Washington, DC this 9th day of March, 2007

CERTIFICATE OF SERVICE ORRICK, HERRINGTION & SUTECLIFFE LLP
3050 K Street, N.W,
Washington, DC 20007
(202) 339-8400
US_EAST:T60081442.9




