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BEFORE THE
WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

In the Matter of the Petition of,
No.

PUGET SOUND ENERGY, INC.
PETITION FOR DECLARATORY ORDER
For a Declaratory Order on Schedule 74
and the Schedule 74 Design Agreement
between Puget Sound Energy, Inc. and the
City of Tumwater.,

L INTRODUCTION
L. On September 22, 2006, Judge Richard Strophy of the Thurston County

Superior Court entered an order granting Puget Sound Energy, Inc.'s ("PSE") motion to stay
the case of City of Tumwater v. Puget Sound Energy, Inc., No. 06-2-00697-3. See
September 22, 2006, Order Granting Defendant PSE's Motion to Stay and Transcript of
Proceedings (hereinafter "September 22 Order"), attached as Exhibit A to this petition. In
addition to staying all dispositive motions, the September 22 Order instructs the parties to

proceed with administrative review before the Washington Utilities and Transportation
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PETITION FOR DECLARATORY 1201 Third Avenue, Suite 4800
ORDER -1 . Seattle, WA 98101-3099
ORIGINA B Phone: 206.359.8000

07772-0220/LEGAL11630538.1 Fax: 206.359.9000




RN R WN =

AR B RAR PR PR R WWLWOLWWLWLWLLWWWWINDNDBRNDNDNDNDNDDN N N o — - — —

Commission ("WUTC" or "Commission") of all matters relating to PSE's Electric Tariff G,
Schedule 74.

2. In accordance with the September 22 Order, RCW 34.05.250 and WAC 480-
07-370, PSE, P.O. Box 97034, Bellevue, WA 98009-9734, hereby petitions the WUTC for a
declaratory order interpreting PSE's Electric Tariff G with regard to the conversion of
certain overhead electrical facilities to underground equipment as part of a facilities
relocation and conversion project being undertaken by the City of Tumwater (the "City") in
Thurston County.

3. The following rules or statutes may be brought into issue by this Petition:
RCW 80.28 ef seq., RCW 80.01.040, RCW 34.05.240 and WAC 480-07-370.

4. Pursuant to RCW 80.01.040, the WUTC has broad authority over the
practices of all companies it regulates.

5. The Commission has special competence over interpretation of WUTC-
approved tariffs and related agreements.

6. The Commission has issued declaratory orders interpreting PSE's Electric
Tariff G with regard to payment responsibilities associated with underground conversion
projects like the City's in this case.

IL STATEMENT OF FACTS

7. The City has filed a complaint against PSE for declaratory relief and the
return of funds that were paid to PSE for the costs associated with moving PSE's electric
equipment to accommodate the Tumwater Boulevard Widening Project (the "Project"). The
City's claims 1in this case boil down to the assertion that: a) PSE must pay 100% of the costs
to relocate PSE's undergrdund electric equipment because of a franchise agreement between

PSE and the City; and b) PSE must pay 60% of the costs for any conversion of overhead
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equipment to underground because of PSE's approved tariff from the WUTC. See
Complaint at 1-4, attached as Exhibit B to this petition.

8. PSE dentes that it must pay these costs because PSE has pre-existing
easement rights that permit the equipment to remain where it is and because the City has
already agreed in writing to pay 100% of the cost to relocate the electrical equipment and to
convert the overhead equipment to underground. See PSE's Answer and Counterclaim
at 12-18, attached as Exhibit C to this petition.

9. Conversion of PSE's overhead electrical facilities to underground is governed
by PSE's tariff WN U-60, Electric Tariff G, Schedules 73 and 74 ("Schedule 73" and
"Schedule 74"), which were approved by the WUTC on June 26, 2002. See Schedules 73
and 74, attached as Exhibits D and E to this petition. Schedules 73 and 74 replaced the prior
versions of PSE's underground conversion tariffs, Schedules 70 and 71.

10.  The City and PSE executed a Schedule 74 Underground Conversion Project
Design Agreement ("Design Agreement") for the Project. The ‘form of the Design
Agreement is part of Schedule 74. See Schedule 74 Design Agreement, attached as
Exhibit F to this petition. The City claims that in Recital A of the Design Agreement, PSE
"recognized that PSE's rights to operate on Tumwater Boulevard derive from 'its franchise or
other rights from the Government Entity." Complaint at 4-5.

11.  The purpose of Recital A of the Design Agreement is not to pre-judge or
establish property rights issues impacted by a conversion project, but rather to confirm that
an underground conversion project can move forward as a Schedule 74 project rather than a
Schedule 73 project.

12. By asserting its contrary interpretation of Recital A of the Design Agreement, |

the City has called into question not only the interpretation of Schedules 73 and 74 on their
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face, but also the important technical and policy considerations underlying the structure and
form of these tariff schedules and their accompanying form agreements.

13. The City argues that by signing the Design Agreement, PSE automatically
agreed that the standard 60/40% cost split of Schedule 74 underground conversions applied
to the Project. See Schedule 74 at § 2.b.(1). However, Schedule 74 explicitly provides that
a city must pay 100% of the costs of a (.;onversion if the facilities to be converted from
overhead to underground are located outside of a public thoroughfare or are situated
"pursuant to rights not otherwise previously granted by the Government Entity." Id. at
§2b.(2).

14.  PSE's electrical facilities are located on an easement, which is not a public
thoroughfare and was granted to PSE by the City's predecessor.

15. The WUTC has been actively involved with and has ruled on disputes
between many other cities and PSE regarding underground conversion projects within the
last several years and its Staff was involved in the development of the current Schedules 73
and 74. Consequently, such matters are within the primary jurisdiction of the WUTC and

should be decided by the WUTC.

IOI. CAUSE OF ACTION FOR DECLARATORY JUDGMENT
A. Declaration on the Meaning of Schedule 74 and the Design Agreement
16.  The City's complaint and refusal to pay 100% of the costs associated with
conversion of PSE's electric facilities constitutes a violation of Schedule 74 and its related

Design Agreement.

B. Appropriateness of Declaratory Order
17. By authority of WAC 480-07 and RCW 34.05.240(1), the Commission may

enter a declaratory order upon a showing;:

Perkins Coie LLP
PETITION FOR DECLARATORY 1201 Third Avenue, Suite 4800
ORDER -4 Seattle, WA 98101-3099
Phone: 206.359.8000

07772-0220/LEGAL11630538.1 Fax: 206.359.9000




LI Wk W~

(a) That uncertainty necessitating resolution exists;

(b) That there is actual controversy arising from the
uncertainty such that a declaratory order will not be
merely an advisory opinion;

(©) That the uncertainty adversely affects the petitioner;

(d)  That the adverse effect of uncertainty on the petitioner
outweighs any adverse effects on others or on the
general public that may likely arise from the order
requested; and

(e) That the petition complies with any additional

requirements established by the agency under
subsection (2) of this section.

18. The declaratory order requested by PSE meets these requirements, as set
forth below.!

19.  Uncertainty Necessitating Resolution: The uncertainty to be resolved by
this Petition is the City's misapplication of Schedule 74 and misunderstanding of the related
Design Agreement. This question requires interpretation e;nd application of the tariff and the
Schedule 74 Design Agreement, and is within the purview of the Commission's primary
jurisdiction.

20. Actual Controversy Arising From the Uncertainty Such That a
Declaratory Order Will Not Be Merely an Advisory Opinion: The City's actions and
PSE's intention to enforce its rights under Schedule 74 give rise to an actual dispute between
the City and PSE. The dispute involves violation of a statutory edict and/or WUTC Rule. A
declaratory order addressing the rights of the parties with respect to Schedule 74 and the

Schedule 74 Design Agreement would not be merely an advisory opinion.

1 The WUTC has not established additional requirements under RCW 34.05.240(1)(e), but
rather requires that petitions for declaratory order comply with the remaining subsections of
RCW 34.05.240(1). See RCW 34.05.240(2).
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21. The Uncertainty Adversely Affects the Petitioner: A ruling on
Schedule 74 by the Superior Court could be inconsistent with prior WUTC Orders and could
create inconsistent cost allocations for underground conversions if the Commission does not
interpret Schedule 74 and the Schedule 74 Design Agreement as it relates to the City's
actions.

22. The Adverse Effect of Uncertainty on the Petitioner Outweighs any
Adverse Effects on Others or on the General Public That May Likely Arise From the
Order Requested: Resolution of the questions raised in this petition will not result in any
adverse effect to others or the general public. The public interest is served by enforcing
Schedule 74 and the related Schedule 74 Design Agreement and the mandate of both that the
City pay 100% of the costs of relocating and converting electric facilities related to the
Project. Moreover, actions may be taken by other cities in reliance on the City's willingness
to overtly disregard both the letter and the intent of Schedule 74 and the Schedule 74 Design
Agreement.

23.  The Commission has issued declaratory orders on this very subject. See City
of Kent et al. v. PSE, WUTC Docket Nos. UE-010778 and UE-010911, Third Supp. Order:
Declaratory Order on Motions for Summary Determination, 2002 Wash. UTC LEXIS 4
(Jan. 28, 2002); City of Sea Tac et al. v. PSE, WUTC Docket Nos. UE-010891 and UE-
01102, Third Supp. Order: Declaratory Order on Motions for Summary Determination,
2002 Wash. UTC LEXIS 6 (Jan. 28, 2002). Therefore, the Commission has authority to and
experience in ordering declaratory relief in similar matters.

IV.  RELIEF REQUESTED

Petitioner respectfully requests that the Commission enter an order declaring that:
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1. The Commission has primary jurisdiction to interpret Schedule 74 in the
context of a dispute arising thereunder and to issue appropriate orders.

2. The Schedule 74 Design Agreement between PSE and the City must be
interpreted in accordance with Electric Tariff G, Schedule 74.

3. Schedule 74 obligates a Governmental Entity to pay 100% of the total cost
for the underground conversion of an overhead distribution system when such distribution
system is located outside of the public thoroughfare or exists under a property right that was
not derived from the Government entity.

4. PSE has an easement that is outside of the public thoroughfare and was not
derived from the City.

5. The Commission provide such other and further relief as it finds just and

reasonable.
/

RESPECTFULLY SUBMITTED this 2_0 day of October, 2006.

PERKINS COIE LLp

1l

ames B. Williams
Donna L. Barnett
Atforneys for Puget Sound Energy, Inc.
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No hearing is set LRI tiii, CLERK
Hearing is set : BY

EXPEDITE

KOO

Date: September 22, 2006 h"“‘bﬂ;ﬁ\
Time: 9:00 a.m. H
Judge/Calendar: Richard

Strophy

THE HONORABLE RICHARD STROPHY

SUPERIOR COURT OF THE STATE OF WASHINGTON
' FOR THURSTON COUNTY

CITY OF TUMWATER, a Washington

municipal corporation, NO. 06-2-00697-3
Plaintiff, ] ORDER GRANTING
DEFENDANT PUGET SOUND
V. ENERGY, INC.'s MOTION TO STAY
PROCEEDINGS

PUGET SOUND ENERGY, INC,,
a Washington corporation,

Defendant.

This matter came before the Court on Defendant Puget Sound Energy, Inc.'s
("Defendant”) Motion to Stay Proceedings with regard to the filing and consideration of

dispositive motions, but not discovery.

ORDER GRANTING DEFENDANT PUGET PERKINS COIE LLp

SOUND ENERGY, INC.’S MOTION TO 10885 NE 4th Street. e 700

STAY PROCEEDINGS -1 th Street, Suite
Bellevue, Washington 98004-5579

LEGALI1233143.1 \ Phone (425) 635-1400
Fax (425) 635-2400
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The Court, having considered the above Motion to Stay Proceedings and the
records and files herein, and being fully advised, now therefore, finds that Defendant's
Motion 1o Stay Proceedings is GRANTED. Now, therefore, it is
ORDERED that Defendant may proceed with administrative review of matters
relating to Defendant's Electric Tariff G, Schedule 74 by the Washington Utilities and
Transportation Commission; it is further
ORDERED that any and all filings of dispositive motions in this proceeding are
stayed pending final resolution of Defendant's Petition for Declaratory Order by the
Washington Utilities and Transportation Commission; and it is further
'Fv\c.\ ORDE RLD that the parties should grgceed with dlscovery pursuant to CRs 26- 37 and

WUTC ovtler shall be vefewed or appealed 13 this Courk inde- hike proces
ENTERED this 272~ day of September 2006

Y.

HONORABLE RICHARD STROPHY

Presented by:

PERKINS Co%/i/i
By

a ks F. Williams WSBA #23613
D nna L. Barnett WSBA #36794
,Atlox neys for Defendant Puget Sound Energy, Inc.

é« 7 M/% 577/

Fthe, 5 %7%4&2\

ORDER GRANTING DEFENDANT PUGET PERKINS COIE Lip
SOUND ENERGY, INC. S MOTION TO y ) o
STAY PROCEEDINGS 10885 NE 4th Street, Suitc 700
Bellevue, Washington 98004-5579
LEGAL 112331431 Phone (425) 635-1400

Fax (425) 635-2400
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CERTIFICATION

| certify under penalty of perjury under the laws of the State of
Washington that | had hand-delivered a copy of this document

to all counsel of record

o
on the n day of __ September, 2006

Signed: (”‘;CQ__ SCE;XSL/Q\/

ORDER GRANTING DEFENDANT PUGET
SOUND ENERGY, INC.*S MOTION TO
STAY PROCEEDINGS -3

LIEGAL 12331431

PERKINS COLE LLP
10885 NE 4th Street, Suite 700
Bellevue, Washington 98004-5579
Phone (425) 635-1400
Fax (425) 635-2400




IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF THURSTON

CITY OF TUMAWATER,
Plaintiff,
vs.

Thurston County

PUGET SOUND ENERGY, No. 06-2-00697-3"

Defendant.

T L N N N D . )

ARGUMENT OF COUNSEL and COURT'S RULING

BE IT REMEMBERED that on September 22, 2006,
the above-entitled matter came on for hearing before the
HONORABLE RICHARD STROPHY, Judge of Thurston County

Superior Court.

Reported by: AURORA SHACKELL
Official Reporter, CCR#2439
2000 Lakeridge Drive SW, Bldg No. 2
Olympia, WA 98502
(360) 786-5570
shackeal@co.thurston.wa.us
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Page 4

APPEARANCES 1 May it please the Court --
o 2 THE COURT: My bills are going up
For the Plalntlffizosl/(\alngl_;gglefATrON 3 because I made you wait all morning. I guess that's |
1111 Third Ave, Ste. 3400 4 the cost. _
Seattle, WA 98101 5 MR. WILLIAMS: I don't think that's the x
6 case, Your Honor. We appreciate your patience, and |i
7 we appreciate staff being willing to work through
For the Defendant:  JAMES WILLIAMS 8 the lunch hour to get this motion heard.
And DONNA L. BARNETT 9 THE COURT: Yeah, I have the challenge |
Perkins Coie . . i
1201 Third Ave, Ste. 4800 10 for doing these kinds of calendars as well as every :
Seattle, WA 98101 11 Friday afternoon doing drug court, so I don't have  |:
12 another time in which to schedule it or I would have |
13 done that to give you less waiting time and more ,
14 argument time.
15 MR. WILLIAMS: We totally understand,
16 Your Honor. I should start by putting the motion
17 itself into context by giving you a little bit of ;
18 background. I have to say that the background is
19 quite fact-intensive and involved, but, for purposes
20 of this motion, the two key points that the Court
21 should be focused on are really the forms of refief i
22 being sought by the City of Tumwater in this
23 declaratory relief action, because those are the two |
24 things that will be dispositive we think with
25 respect to this motion to stay. The first form of
Page 3 Page 5 |:
1 THE COURT: City of Tumwater versus 1 relief they ask this Court to give is an order
2 Puget Sound Energy. I've received the materials on 2 requiring Puget Sound Energy pay 100 percent of the
3 behalf of Puget Sound Energy, which, I might 3 costs to relocate some underground electric
4 parenthetically add, require me to spend more time 4 transmission facilities from one underground
5 tabbing than I like to in preparation for the 5 location to another. The City contends that that
6 calendar of the volume you've witnessed here this 6 requirement to pay 100 percent is derived from a i
7 morning. So I would gently urge parties, when 7 franchise agreement and their interpretation of that
8 you're providing working copies to the Court, to 8 agreement, and they say that the Court should follow |
9 please tab them as well as index when they become | 9 that agreement for purposes of entering that order.
10 voluminous. It just takes too long to find what I'm 10 The second form of relief they ask for is an l
11 looking for, much less analyze what I'm looking for. |11 order requiring Puget Sound Energy to pay 60 percent
12 I know the clerk prohibits you from submitting 12 of the costs related to converting overhead ‘
13 originals tabbed because of their file and storage 13 transmission equipment into underground transmission |}
14 limitations, but the local rule specifically 14 equipment. I should tell the Court that with j
15 requires working copies of any volume to be tabbed |15 respect to the first form of relief. We actually ,
16 as well as indexed. So word to the wise for future 16 agree with the City that that is an issue that is
17 pleadings not only in this case but otherwise in 17 ripe for the Court to decide at some point and i
18 this jurisdiction. 18 probably a jury because we believe that there are a
19 Okay. That having been said, I have Puget Sound |19 number of facts that will be involved in
20 Energy, and you are? 20 interpreting that franchise agreement at some point, [
21 MR. WILLIAMS: Your Honor, my name is 21 and the Court is certainly appropriately prepared to 1
22 James Williams. I'm here on behalf of Puget Sound |22 do that. !
23  Energy. 23 Where we disagree and the reason why we're here |;
24 THE COURT: Good morning. 24 is the second form of relief they request is based
25 MR. WILLIAMS: Good morning, Your Honor. |25 on Schedule 74, which is originated from the ;
4
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Page 8 |
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1 Washington Utilities and Transportation Commission. 1 Utilities and Transportation Commission.
2 T'll say WUTC for short. The Schedule 74 and the 2 Converting these facilities to underground is a
3 design agreement that they have sued upon both come | 3  substantial and significant undertaking. It is a
4 from the WUTC; they're both mechanisms used by the | 4 very costly undertaking. It is being done all over :
5 WUTC for the purpose of regulating the conversion of 5 the state, and, for that reason, it is being ’
6 electrical overhead equipment to underground. Itis 6 regulated systemically on a regular basis by the
7 for that reason that we're here, Your Honor, because 7 WUTC. As a matter of fact, that's the whole reason
8 that particular scheduie is the trigger that gives, 8 why Schedule 74 is as it is and why those design
9 in our estimation, the WUTC primary jurisdiction to 9 agreements and other form of agreements that derive |
10 decide the question of the costs associated with 10 from Schedule 74 are in place, because the WUTC :
11 converting those overhead facilities to underground. 11 needs to have a systemic way of managing the costs. |;
12 With that background in mind, Your Honor, there 12 The WUTC has already looked at apportioning the
13 are three reasons why we believe this motion should 13 costs and all the relative policy decisions that go
14  be granted -- 14 into that and has come to the conclusion in Schedule |:
15 THE COURT: Okay. Let me interrupt you 15 74 that costs should be apportioned a particular
16 just to make sure: I thought you indicated the 16 way.
17 request of this Court by Tumwater is for an order 17 There is nothing in the City's brief to the
18 that 60 percent of the costs of equipment conversion 18 contrary to suggest that the regulation of the
19 to underground is appropriately before the Court but 19 conversion and the costs associated with it do not :
20 not its request for order that a hundred percent of 20 fall within the jurisdiction of the WUTC. That's
21 the relocation costs. 21 the first reason.
22 MR. WILLIAMS: Let me explain. 22 The second reason is that Puget Sound Energy has
23 THE COURT: And then I'm hearing you say 23 met the legal standard for granting this motion. i
24 just in your last sentence which I think was the 24 There are three things essential that the case law
25 opposite. 25 says that PSE had to prove. The first had to be
Page 7 Page 9 |
1 MR. WILLIAMS: Let me make sure I'm 1 that WUTC as the agency -- we would direct this
2 clear. On the hundred percent issue, the City is 2 court to that -- that agency has the power,
3 saying that arises as a result of the franchise 3 authority and ability to actually resolve this issue
4 agreement. That's a separate issue. On the 60 4 on conversion costs. There's no question that it
5 percent issue, they're saying that arises as a 5 has the authority to do that because it has done it ;
6 result of Schedule 74, which was issued by the WUTC, | 6 for many of the cities that surround Thurston ;
7 along with the Schedule 74 design agreement, which 7 County. We submitted as part of our original motion |;
8 also derives from the WUTC. It is on that latter 8 all of the prior decisions that we're aware of by !
9 part the 60 percent issue and the Schedule 74, on 9 the WUTC, and we know that those decisions relate to |}
10 that part, we submit to this Court -- 10 all the cities that we're talking about. So the
11 THE COURT: Primary jurisdiction. 11 question of whether they have the power to resolve a
12 MR. WILLIAMS: Primary jurisdiction. 12 is already in the statute, and the case law from the
13 THE COURT: So I think either you 13  WUTC settles that, as well.
14 misspoke or I misheard. 14 The second question is whether the WUTC is
15 MR. WILLIAMS: It's always counsel who 15 uniquely qualified. Do they have particular
16 misspoke, I'm sure. 16 expertise that would be relevant for this question
17 THE COURT: We're good now. 17 . because they are in the business of regulating PSE s
18 MR. WILLIAMS: Well, there are three 18 and other utility companies, because this question
19 reasons why we think our motion should be granted. |19 of cost related to diversion is fundamental to those
20 The first and foremost reason is the primary 20 utility companies. Without question, the WUTC has |
21 jurisdiction issue; that is, when you look at what's 21 that special knowledge and experience envisioned by J
22 been put before the Court, there's no question that 22 the courts when they talk about primary
23 the issue of costs associated with converting 23 jurisdiction.
24 overhead transmission to underground has been and | 24 The last question is whether there is some i
25 continues to be fully regulated by the Washington 25 comprehensive scheme or system involved with a !
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Page 12

1 particular matter. We just talked about why 1 complaint that's made by the City of Tumwater. They
2 Schedule 74 and the design agreement was brought | 2 allege Schedule 74, and if this is really about :
3 into being in the first place, because the WUTC 3 interpretation of documents, that is, Schedule 74
4 wants to have the ability on a statewide basis to 4 and the design agreement, who better to interpret
5 regulate and control how these conversion costs are 5 Schedule 74 and the design agreement than the
6 allocated. There is, in fact, a scheme already in 6 organization, the entity that caused them to be.
7 place being controlled by the WUTC. So under the 7 There is probably nobody else than the WUTC to say  |:
8 case law that governs this dispute that the Court 8 what they meant when they created Schedule 74 and
9 has before it, there's no question that Puget Sound 9 when they created the design agreement.
10 Energy has actually met the legal standard necessary | 10 Finally, Your Honor, one argument that was put <
11 to grant a stay. 11 forward by the City has to do with this notion that
12 The third reason why we think this motion should |12 an order by WUTC will effectively end this
13 be granted is that the City does not have any 13 litigation. That's simply not the case, Your Honor,
14 legitimate reason, we believe, to oppose it. We say |14 because, as I said in the outset, there are two
15 that not lightly but because we've evaluated their 15 segments, two fundamental segments of the relief
16 arguments and looked most importantly at what was | 16 they seek. The first segment has to do with the
17 not said in the brief. Whenever a motion of this 17 franchise agreement. Their contention that a
18 nature is brought, the question immediately comes to | 18 hundred percent of the costs related to relocating
19 mind, from a judge, from anybody else's perspective, | 19 -- and I just want to make sure the court
20 is there any prejudice to the other party. There is 20 understands the distinction because these are terms ~ |:
21 not one word in the city's brief about how the City 21 of art, the relocation versus the conversion --
22 would be prejudiced by staying this proceeding and |22 they're saying the relocation, a hundred percent of
23 having the WUTC rule on a matter that is 23 that is due to this franchise agreement which we
24 specifically within the WUCT's bailiwick. 24 believe should be decided by the court, and we
25 As a matter of fact, we know there's no 25 believe that means the case does not come to an end [
Page 11 Page 13
1 prejudice because, Your Honor, PSE is not seeking a | 1 as a result of a stay so that the WUTC can address
2 stay of discovery. As a matter of fact, discovery 2 this issue of conversion costs. ]
3 is currently ongoing between the parties. We've 3 THE COURT: So do I take it, implicit in j
4 already exchanged documents. At least PSI has 4 your position is that costs of conversion is not l{
5 provided documents in response to written discovery | 5 necessarily subsumed into costs of relocation when ‘
6 to the City. The City has been served by PSE with 6 relocation would involve not only relocating, but ,
7 written discovery, and we fully expect to launch 7 when the relocation is accomplished, the equipment |
8 into depositions at some point when the written 8 is put in an area to which it is relocated ~
9 discovery portion is complete. 9 underground, as opposed to above ground?
10 So as a practical matter, this case will 10 MR. WILLIAMS: I understand your
11 continue to move on, even if this case is stayed 11 question, Your Honor. It's a very good question,
12 procedurally while the WUTC grapples with the 12 and the answer is you're correct, and here's why: i
13 conversion cost issue. 13 It says so in their complaint. They specifically
14 Another argument raised by the City has to do 14 set out those separate buckets, if you will, of
15 with this notion of conversion of costs, conversion 15 compensation that they want this Court to render an ﬁ
16 costs being relatively minor or trivial or, as the 16 order on. They say a hundred percent of the |
17 City described it, a matter of document 17 relocation because they know relocation generally
18 construction. We disagree with that 18 means talking about moving things from one place to
19 characterization, Your Honor, because we think itis |19 another. Conversion is, in this industry, moving to }
20 a big deal. 20 underground those things that have been overhead. !
21 We know it's a big deal because many other 21 Much more expensive, much more involved. That's why |:
22 cities in this state have already gone through the 22 the WUTC is specifically involved with regulating.
23 WUTC and had declaratory orders issues related to |23 I'd like to reserve some time for rebuttal, Your ]
24 this very issue. We know it's a big deal, as well, 24 Honor. ﬁ
25 because it is fundamental to the claim in the 25 :

THE COURT: Thank you.
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1 MR. PATTON: Good morning, Your Honor. 1 MR. PATTON: Complicated numbing system
2 I'm Will Patton representing the City of Tumwater. 2 butit's (2)(b)(2), and it's located -- I don't
3 The issue -- main issue here in the motion is who, 3 think this even has page numbers on it.
4 whether the WUTC or this court, has the primary 4 MR. PATTON: You can look at side tabs
5 jurisdiction over the issues, and Puget has already 5 in the binding to Tumwater's complaint. It's
6 agreed that the primary issue for the question of 6 exhibit C. f
7 relocation costs, that is, moving from one place in 7 THE COURT: That's my problem. But,
8 a thoroughfare to another in the same manner -- that 8 anyway, I have schedule four, if you give me a page. |
9 is, whether it's overhead to overhead or underground 9 MR. PATTON: It's quoted in the brief,
10 to underground -- is within the province of this 10 but if you look at Exhibit C, it's the second page.
11 court. 11 Number two starts on the first page, agreement -
12 This issue involves the franchise agreement 12 provisions. And then it goes over to the second
13 between the City of Tumwater and Puget Sound Energy | 13 page where it says (b), the design agreement and
14 entered into in 1985. Puget's argument that that is 14 construction agreement.
15 eclipsed by a prior easement granted by the Court of 15 THE COURT: TI've got 73 on an Exhibit D,
16 Olympia in 1981 and the transfer of the jurisdiction 16 but that's -- 1
17 over the street right-of-way to the City of Tumwater 17 MR. PATTON: Exhibit C.
18 when it annexed that area in 1987, all of those 18 THE COURT: To yours? i
19 things are contract and easement and public 19 MR. PATTON: Yes. Can I hand this up to ”
20 relationship issues which are within the primary 20 vyou?
21 jurisdiction of a court, including the common law in 21 THE COURT: Probably easier and quicker. ||
22 the State of Washington regarding who has 22 MR. PATTON: And I've highlighted it in
23 responsibility when public thoroughfares are widened 23 yellow. So the exceptions that Puget argues provide 4
24 or changed by a public agency as to what those 24 it with no costs from converting from overhead to
25 utilities that are located in the street 25 underground are, A, that it's not within a public
|
Page 15 Page 17 ;
1 right-of-way, who has the responsibility to pay for 1 thoroughfare, and, B, that it comes from some kind
2 that. All of that is within the jurisdiction of 2 of right not related to the franchise or from ’
3 this Court., 3 some -- something preceding the -- and I don't have
4 What Puget is arguing is that the provision that 4 it in front of me to quote it exactly to you --
5 excepts an electric utility such as Puget from 5 government entity.
6 paying 60 percent of the cost when a road is changed | 6 But paragraph 13 of their proposed complaint to ,
7 and the public agency demands the overhead wires go | 7 the UTC, if this Court allows them to transfer to
8 to underground instead of the 60/40 split, and 8 the UTC, alleges that it's not in the public
9 that's a 40 percent payment by the City and 60 9 thoroughfare. That would include, A, although their \
10 percent paid by the utility, that that goes away 10 answer to the City's complaint in paragraph 14 g
11 because of two provisions within the tariff -- which 11 admits that Tumwater Boulevard, which is the subject l
12 the court can look at, and you don't have to go back |12 of the issue here formerly called Airdustrial Way is
13 to the UTC to look at those provisions, and those 13 a street right-of-way. i
14 provisions are in the exhibits which were provided 14 The second -- so that's a factual issue, is this !
15 to you, which were attached to the complaint, so the |15 in a street right-of-way or not. The second 1
16 Court has all the relevant documents necessary to 16 exception is something that relates to the basic r
17 decide this case. 17 argument relating to relocation costs before this :
18 And that is (2)(b)(2), which Puget argues that 18 court, that is, what is the effect of the prior
19 the exceptions for paying 60 percent of the costs -~ 19 easement from the Port of Olympia for this to
20 or the City paying only 40 percent of the costs -- 20 operate in the street right-of-way, what is the :
21 THE COURT: You're citing section of? 21 effect of the transfer to the City of Olympia in |
22 MR. PATTON: Of Schedule 74 of the WUTC 22 1987 of the street right-of-way jurisdiction of what 3
23 tariff, which is included in Exhibit C to the City's 23 used to be Airdustrial Way now renamed by the City ‘
24 complaint. 24 of Tumwater to be Tumwater Boulevard and the fact of |
25 25 the 1985 franchise agreement and the general 1
o

THE COURT: 74.(2)(b)(2)?
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1 background of law in Washington about who gets to 1 what we're here for. That's what this motion is
2 pay for moving stuff out of the way of a street 2 about, conversion of overhead to underground. We ;
3 improvement. 3 want that issue to be decided by the statewide
4 All of that is within the primary jurisdiction 4 decision-making authority on that, the WUTC. 7
5 of this court. And the UTC looks at those factual 5 The second point, we're not here to argue about '
6 issues that all relate to the issue of relocation 6 the merits. Counsel has talked about what we're
7 costs as Puget has admitted and made some different | 7 trying to do, how we're framing the case. That's
8 decision, then we will be in the court of appeals 8 not why we're here. We're here because we would
9 with two different kind of decisions. 9 like to have this issue settled, the conversion cost
10 Once this Court makes a decision about what 10 issue settled by the agency that has been :
11 Puget admits to be the central issue of relocation 11 historically been doing it, for the purpose of
12 costs -- and, parenthetically, in this circumstance 12 consistency, statewide, not just for the Puget but
13 of Tumwater Boulevard, the relocation costs are far 13 the utilities that have come before the WUTC. It
14 greater than the conversion costs, that that will 14 doesn't matter so much at this point what the WUTC
15 answer the questions of A and B in the tariff, 15 decides. What does matter is that that decision,
16 because this Court will have -- either by judge or 16 whatever it is, comes from the body that is
17 jury -- will have decided is this a public 17 responsible for making that consistent overall.
18 thoroughfare or not. Secondly, this Court will have 18 They may agree with Mr. Patton, okay, that's great. :
19 decided what is the relationship of the franchise 19 At least we hear from the WUTC what they understand
20 agreement to the easement from a public agency, the | 20 Schedule 74 and their design agreement to mean, and, |
21 Port of Olympia, and how does that relate to the 21 that way, Puget Sound Energy Company consistently *
22 case law in Washington regarding the responsibility 22 deals with all of the cities and municipalities that :
23 of the utilities to pay for relocation out of the 23 it has to within its coverage area. {
24 way of a street improvement. All of that will be 24 Last point: Counsel brought up the proposed
25 decided at the end of this case, and that's the 25 declaratory order that we submitted as an example or
Page 19 Page 21 t
1 primary jurisdiction for this case. 1 as an exhibit with Puget Sound Energy's materials. ‘
2 If you send it off to the UTC and say, well, 2 If there's anything in there that the Court does not
3 nothing can happen here except discovery, then we're | 3  want pursued by the WUTC, the Court has the ability
4 going to have to wait two years or three for the UTC 4 to strike or change it. That shouldn't be the
5 to make a decision and somebody to appeal that 5 decision-making point in this matter. We only
6 decision before we can ever get a ruling from this 6 submitted it to this Court to show what would be
7 court. Yet, the primary issues are all within the 7 pursued before the WUTC, but if the Court believes
8 province of this court, and, therefore, it should 8 the WUTC should in some way be narrowed because the
9 not be transferred to the UTC. The case that they 9 declaratory order we proposed is too broad, and
10 cite, Hopkins, was an issue for refund charging for 10 that's certainly another way of handling it and
11 atelephone. That's the primary jurisdiction of 11 certainly allowing the State to go forward.
12 what is the rate set for charging for telephones by 12 THE COURT: Well, could ancther
13 the UTC. 13 plausible approach be that -- I understand one of s
14 But the primary issues here are all related to 14 the aspects of your petition, paragraph 13, page
15 easements, franchise agreements, transfer agreements | 15 three, your petition for declaratory order to be
16 and case law that's gone on for nearly a hundred 16 submitted, if not yet submitted to WUTC, is that the
17 vyears, all within the primary province of the court. 17 facilities it declared facilities are located on an
18 So this motion should be denied. 18 easement which is not public thoroughfare and was :
19 THE COURT: Mr. Williams. 19 granted to PSE by the City's predecessor. As I x
20 MR. WILLIAMS: Yes, Your Honor, just a 20 understand the argument, that's an issue that f
21 few points to wrap up. The first and perhaps most 21 counsel for the City believes would be under the “
22 important one is just clarity on this question of 22 jurisdiction of this court to decide; likewise,
23 conversion costs versus relocation costs. Again, 23 whether the franchise agreement or some prior
24 they're not the same, and I'm afraid that the City 24 easement agreement would control as a matter of law. [\
25 conflates the two. The conversion cost issue is 25 If I understand the City's argument, those

x
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Page 24 [

1 issues, in addition to the relocation issues are 1 THE COURT: Okay. Thank you. :
2 matters before -- to be decided by the Court. Are 2 Mr. Patton, did you have -- I'll give you a chance
3 you seeking to have WUTC weigh in on those 3 to comment on my questions.
4 particular issues by your petition? 4 MR. PATTON: Thank you, Your Honor.
5 MR. WILLIAMS: Let me take those in the 5 Mr. Williams is correct, we did negotiate an
6 reverse order as I heard them, Your Honor. IfI 6 agreement whereby the construction can continue. I |!
7 miss one, please correct me. With respect to the 7 just want to point out again that the issues
8 relocation cost issue, that's never been anything we 8 involved in this court deciding the relocation issue
9 have suggested should go to the WUTC. Again, that's | 9 are absolutely germane to the application of the
10 a separate question. The relocation question as 10 tariff. That is, if there's no public right-of-way,
11 alleged by the City relates to the franchise 11 then the City has no right to make a utility move
12 agreement itself. 12 out of a public right-of-way. ;
13 THE COURT: Yes. 13 And if there was no -- if the prior agreement j
14 MR. WILLIAMS: That's not anything 14 between the Port of Olympia and Puget trumps
15 that's in this petition, and that's not anything 15 anything subsequent to that, then Puget is correct |
16 that would be submitted to the WUTC. 16 in the applicability of the tariff, because then the 5
17 THE COURT: Right. 17 City wouldn't have to pay for it, and the City would |
18 MR. WILLIAMS: The second question has 18 have to pay a hundred percent of the relocation
19 to do with this question of whether a public 19 costs. So those two issues that are exceptions
20 thoroughfare exists. The WUTC grapples with that 20 within the UTC tariff are central to this Court's ’
21 issue all the time. That's the nature of what they 21 decision about whether relocation costs have to be
22 do. So we don't concede that that is something that |22 paid by the City or by Puget. i
23 s solely within the jurisdiction of this court. On 23 So these are the central issues of the case and,
24 balance, under the totality of the circumstances, 24 therefore, the primary jurisdiction. As in the
25 the vast majority of everything that needs to be 25 National Union Insurance vs. Puget case, it was K
Page 23 Page 25
1 handied on the conversion cost issue should be 1 dealing with the applicability of the tariff with i
2 handled by the WUTC. If there's something the court 2 consistency of service to Boeing. That's a UTC
3 believes specifically it should retain, we 3 tariff, but the court retains jurisdiction, as did ,
4 understand that, but for purposes of consistency 4 the court of appeals, because it is a fundamental
5 within the systemic regulation of conversion costs, 5 legal issue about potential negligence and not
6 we submit that this case -- this particular issue 6 starting out an adjacent plant.
7 should go to the WUTC, 7 Here, the fundamental legal issues of the major
8 THE COURT: Al right. Now, these costs 8 expense in the Tumwater Boulevard widening project |:
9 have been expended by PSE and paid for the City or 9 are purely issues for this court, not the UTC. And '
10 expended and not paid for -- because I haven't had 10 once the court makes that determination, that will |
11 time to digest all the factual or procedural 11 automatically answer the UTC questions. :
12 background and the complaint and answer -- but, I 12 THE COURT: Well, we've run into my
13 don't know, construction isn't being held up that's 13 staffing time in drug court, so we're 40 minutes :
14 already taken place? 14 into the lunch hour. Suffice it to say, I've
15 MR. WILLIAMS: Yes, Your Honor, it's 15 considered the motion and response to the motion to !
16 already going forward. There's a stand-still 16 stay proceedings, and, basically, the Court's task i
17 agreement taking place between the parties so nobody |17 in deciding the motion involves its requirement to
18 would be injured on the construction itself. So 18 apply factors governing the application of the |i
19 there really is no impact, if you will, other than 19 doctrine of primary jurisdiction. When both the
20 the allocation of who's -- 20 court and administrative agency arguably have
21 THE COURT: Who's going to pay, absorb 21 jurisdiction over issues before the court, the i
22 the cost. 22 doctrine of primary jurisdiction may be applied to
23 MR. WILLIAMS: Exactly, Your Honor. 23 determine whether the Court should continue
24 That's why we want the WUTC to get involved. This |24 consideration of an action or refer the issues for
25 s their bailiwick. This is their area. 25 an initial decision by the administrative agency.
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1 So the argument, as I understand it, by PSE is 1 practices in light of those facts was legally

2 notfor the court to dismiss the action but for this 2 correct or constituted an error of law.

3 Court to stay exercise of its jurisdiction until 3 The court, in my experience, can disregard those

4 issues PSE believes are appropriately better decided 4 applications of the law to the facts that it

5 by the WUTC on a threshold basis are considered and | 5 concludes are in error. It may give deference to

6 ruled on before this Court considers them along with | 6 the agency but is not bound by the agency in that

7 other issues properly before it. 7 manner. And it just occurs to me that, once all is _

8 Further, PSE argues that an aspect or one of the 8 said and done before the WUTC and an administrative |;

9 issues involved in this case -- and it's disputed 9 record is made, the Court can review that record and
10 whether or not that's the primary or core issue -- 10 make its own legal analysis of which documents
11 is the cost split with respect to conversion of 11 control, which trumps the other, and still have the l
12 overhead equipment to underground as part of the 12 benefit of WUTC's expertise on any cost split issues s
13 road widening project for Tumwater Boulevard, 13 that would pertain, depending upon whether or not |
14 formerly Airdustrial Boulevard. 14 the matter involves merely a relocation from a i
15 In the limited time I've had to digest the 15 public right-of-way or involves a conversion i
16 issues and the application of the tariffs that 16 regarding an area that may or may not arguably be J
17 relate to conversion, specifically Tariff G, 17 properly classified a public right-of-way.
18 Schedules 73 and 74, it occurs to me that, in many 18 So with that explanation, as best I can make it,
19 situations, issues of fact as well as law are 19 given limitations of time, I'll grant the motion to :
20 decided by an administrative agency based upon a 20 stay proceedings to allow PSE to pursue its petition ’
21 hearing conducted under the Administrative 21 for declaratory orders from WUTC. And if I didn't
22 Procedures Act or rules akin to the APA that govern 22 say it clearly enough, I would not consider in later ‘
23 the proceedings of the agency, and the law is 23 follow-up litigation before the court this Court ‘
24 applied to those facts that are relevant to the 24 being bound by any legal conclusions of the WUTC ]
25 agency's regulatory or adjudicative function. In 25 that the court would have concurrent jurisdiction

Page 27 Page 29 \

1 that regard, I'm satisfied that there is a 1 over, but at least I'd have the benefit of WUTC's

2 sufficient degree of significance to the Schedules 2 expertise and first consideration.

3 73 and 74 issue and their application to facts that 3 MR. WILLIAMS: Your Honor, I have a '
4 would be established one way or another before the 4 proposed order.

5 commission to warrant the commission passing upon 5 THE COURT: TI'll hand back to Mr. Patton

6 these issues prior to the court deciding what may be 6 your excerpt of the Schedule 74 you were kind enough |;

7 the legal effects of a competing easement versus a 7 to give me in your argument. :

8 franchise agreement and so forth. 8 MR. PATTON: Your Honor, in terms of b

9 I don't believe that those issues are so 9 your ruling, I'd request that you modify the ,_3
10 separate and apart from and such a separate province | 10 proposed order by Puget to require that the decision \:
11 of the Court's jurisdiction that the WUTC in its 11  of the UTC come back to this court rather than the i
12 expertise in these matters should not be allowed to 12 normal process of having to appeal it after it's
13 first interpret and apply them regarding 13 done. There's a whole administrative appeal l
14 cost-splitting. Also contract principles and 14 procedure within the UTC and where you go after you 2
15 factual issues relating to just where the particular 15 go to the commission and beyond that. So that, as
16 right-of-way area may or may not actually be and 16 you said, you wanted the preliminary decision by the |}
17 whether that area is governed by an easement or 17 UTC to be viewed by this court when it came back. ,
18 franchise agreement. 18 So if your order -- i
19 It occurs to me further that in an 19 THE COURT: What I think I hear you j
20 administrative agency review, the Court would have 20 saying is you want to short circuit perhaps some i
21 before it the record and would then be able to 21 intermediary administrative appeals process. ;
22 determine whether or not there was substantial 22 MR. PATTON: Yes, because, otherwise, we !
23 evidence in the record to support the WUTC's factual |23 are going to be, however long it takes to get k
24 findings and whether or not the WUTC's application 24 through the appeal process of whatever the UTC
25 of its expertise and regulatory policies and 25 decides, it's only then pursuant to the order that i
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Page 30
Puget proposes that we get to come back here, which
may be two or three years from now.

THE COURT: Mr. Williams.

MR, WILLIAMS: Your Honor, I think the
statute says that appeals from the UTC come here,
anyway. And the second point is, the UTC in hearing
these other issues with the City, they were able to
resolve them in less than six months.

MR. PATTON: Well, that may be with
those other cities, but if the order can say that
the appeal will come back to this court in this case
already filed, then we have an order that says you
would want it to happen.

THE COURT: Well, my reluctance to agree
to that at this point is, I don't know by doing that
if I'm summarily precluding a further administrative
review process that either party may be entitled to.

For example, if there's a nuance to the initial
decision that the City doesn't like but takes it up
to the next level of administrative review and
prevails on that, seems to me to be a more
expeditious process in light of the jurisdiction of
the WUTC than coming to the court prematurely.

I'm not foreclosing that issue, but I'm not
comfortable in providing for that over objection of
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Page 32 |:
remaining issues. So I understand now what you're
saying, and so I think that's implicit in the order.

If you want to craft some language or agree on some |:
language that makes that explicit, I have no problem
with that. I'm going to hand down to Mr. Williams
his copy of the proposed order submitted to me just
so you can have it as a worksheet; so you can stroke
whatever language there is in it. Anything further,
at least on the record?

MR. WILLIAMS: Nothing, Your Honor.

MR. PATTON: No.

THE COURT: If you can agree on the form
of order before you leave certainly it can be
presented to me ex parte, and I'll assure the clerk
will file it and get conformed copies to you. If
you can't agree on it, you'll have to note it for
presentation. I'll be in recess.

--000--

Page 31
PSE at this point as part of the order.

MR. PATTON: I was not clear then, Your
Honor. What I meant was, at the end of the
administrative process within the UTC, then this
appeal of whatever the UTC decides should come back
to this court within this case.

+ THE COURT: I think that is a logical
extension of the Court's granting the order to
merely stay rather than dismiss the action. And
implicit in that -- without hearing further
argument, which I'm not going to take the time to
do, I can't take the time -- implicit in that is
recognition that once the administrative process
that the WUTC has completed, then the matter would
be reviewed as part of this already filed legal
proceeding.

MR. PATTON: Thank you.

THE COURT: I can't believe either side
would protest that. It just makes economical sense
in terms of not having to file a new petition for
judicial review under the APA. I'm staying it so
that there can be, by this court, if necessary,
judicial review of those decisions of the WUTC which
the moving party, PSE, believes should be made
before involvement of the Court regarding the
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SUPERIOR COURT OF WASHINGTON IN AND FOR THURSTON COUNTY
CITY OF TUMFWATER, a Washington The Honorable

municipal corporation,
No.
Plaintiff, “06-2-00697-3
COMPLAINT FOR DECLARATORY

V. JUDGMENT AND RETURN OF
PAYMENTS
PUGET SOUND ENERGY, a Washington
corporation,
Defendant.
L Nature of the Action

1. The City of Tumwater (City) asks the Court to declare that. the 1985 franchise
agreement under which Puget Sound Energy (PSE) provides retail electric service in the City
requires PSE to pay for 100% of any relocation required by road improvements in the City and
60% of any overhead to underground conversion pursuant to Schedule 74 of PSE’s approved
tariff from the Washington Utilities and Transportation Commission. The City further asks the
Court to- order repayment from PSE to the City of any payments and costs related to the
Tumwater Boulevard Widening Project that ére in excess of the City’s legal responsibilities to
pay for 0% of any relocation cost and no more than 40% of any costs related to conversion of

PSE facilities from overhead to underground.
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AND RETURN OF PAYMENTS - | s T st
PHONE {106) 447-4400 Fax {206)-447-7900

50603713.6




LN

~N AN

10
11
12
13

15
16
17
18
19
20
21
22
23
24
25
26

IL Parties

2. Plaintiff, City of Tumwater, is a Washington municipal corporation, formed as a
mayor-council plan of govemment pursuant to Chapter 35A.12, RCW.

3. Defendant, Puget Sound Energy, is a Washington corporation, providing retail
electric and gas service in parts of the State of Washington.

Hl.  Authority for PSE to provide retail service in the City

4. PSE provides retail electric service in the City pursuant to a 1985 franchise
adopted as Ordinance No. 1034, effective June 19, 1985. (Exhibit A.)

5. PSE, through its predecessor, Puget Sound Power & Light Company, accepted the
franchise on July 11, 1985. (Exhibit B.)

6. The franchise has a term of 30 years. (Exhibit A, § 9.1.)

7. The Franchise Area includes, without qualification, “any, every and all of the
roads, streets, avenues, alleys, highways, grounds and public places of the City as now laid out,
platted, dedicated or improved; and any, every and all .of the roads, streets, avenues, alleys,
highways, grounds and public places that may hereafter be laid out, platted, dedicated or
improved within the present limits of the city and as such limits may be hereafter extended.”
(Exhibit A, § 1.1.3.)

IV. PSE’s requirement to relocate its facilities at its own expense

8. Under the terms of its franchise agreement with the City, PSE is required to
relocate its facilities at its own expense as set forth in Section 4.2: “Whenever the City cause the
grading or widening of the Franchise Area [for purposes other than accommodating private
development] and such grading or widening requires the relocation of Pu get’s Facilities, . . . .
Puget shall relocate its Facilities at no charge to the City ina timely manner.” (Exhibit A, § 4.2.)

9. The ohly exception to PSE’s rcqujrélncnt to rc]dcate its facilities at no charge to

the City to accommodate a City (rather than private) development is when the City requires a

COMPLAINT FOR DECLARATORY JUDGMENT F(?rSTER APEPPERSPLLC
HIRD AVENUE, SUITE 3400
AND RETURN OF PAYMENTS - 2 . SEIAITEI‘ILE, WASHINGTON 98:013-43;99
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 subsequent relocation of the same facilities within 5 years of the first relocation. (Exhibit A, §

42)

V. The costs for conversion of PSE’s facilities are governed by its WUTC tariff

10. At the time PSE accepted the franchise agreement with the City in 1985,

conversions from overhead to underground service required by a government entity were

: goveméd by Puget’s tariff from the Washington Utilities and Transportation Commission

(WUTC). The WUTC conversion tariff now in effect is PSE Electric Tariff G, Schedule 74.
(Exhibit C.)

11.  Schedule 74 provides that PSE is to pay 60% of the total cost of conversion from
overhead to underground and the government entity is to pay the remaining 40%. (Exhibit C, §
2.b.(1).)

VI.  The City’s expansion into areas of unincorporate& Thurston County
12 Over a number of years, the City has expanded its corporate boundaries to include
areas previously located within unincorporated Thurston County.

13. One of the areas annexed into thé City is the area encompassing the Tu_mwater
Boulevard Widen_ing Project from which this Complaint arises.

14. Tumwater Boulevard was formerly called “Airdustrial Way,” a street rightfof—way
located on Port of Olympia property.

15. The Port of Olympia conveyed the Airdustrial Way street right of way to the City
pursuant to a Dedication Deed dated January 21, 1987. (Exhibit D.)

VII. The City’s incorporation of new streets extended PSE’s franchise to the same area

16.  Pursuant to the terms of PSE’s 1985 fr;nchise, the same terms and provisions
apply to any new area incorporated into the City subsequent to the date of the franchise

agreement. (Exhibit A, § 1.1.3.)
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17. As a consequence, Tumwater Boulevard (formerly Airdustrial Way) is a City.
right of way that since 1987 has been included within the terms and conditions of PSE’s
franchise.

18. Under the terms of the franchise, PSE is required to bear 100% of any relocation
costs required by the City for a road widening project in any area covered by the franchise.
(Exhibit A, § 4.2.)

VIII. PSE’s acceptance of the franchise agreement supersedes any prior agreements.

19.  PSE’s predecessor, Puget Sound Power & Light Company, secured an easement
from the Port of Olympia in 1981 to run electric lines along right of way established by the Port,
including Airdustrial Way. (Exhibit E.)

20.  The easement granted by the Port of Olympia is a standard grant to an electric
utility to utilize road right of way for the purpose of running electric lines. It reserves to the
Grantor (the Port of Olympia) the right to use the street Right of Way for such purposes, except
for construction of buildings on the right of way, and blasting within 300 féet without prior
consent. (Exhibit E, §»4.) |

21. When PSE’s predecessor, Puget Sound Power & Light Company, accepted the -
franchise from the City in 1985, no reservation of rights was made with regard to this easement
grant from the Port of Olympia to use its right of way, nor with regard to any other easement.

22. PSE, without reservation, agreed to be bdund by the franchise terms for any right
of way subsequently incorporated into the City. (Exhibit A, § 4.2.)

23. Those franchise terms extended to Tumwater Boulevard (Airdustrial Way) when
the Port of Olympia transferred control of that right of way to the City in 1987.

IX.  PSE recognized the applicability of its franchise terms to Tumwater Boulevard.

24, PSE entered into a Schedule 74 Underground Conversion Project Design

Agreement covering the Tumwater Boulevard Widening Project in May 2004. (Exhibit F.)
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25. The Underground Conversion agreement recognized that PSE’s rights to dperate
on Tumwater Boulevard derive from “its franchise or other rights from the Government Entity.”
(Exhibit F, Recital A.)

26.  The “Government Entity” in this Underground Conversion agreement is defined

to be the City of Tumwater. (Exhibit F, 1** Paragraph.)

27.  No reservation of rights from any other government entity nor any reference to a
government entity other than the City is contained in this Underground Conversion agreement,

28.  The Underground Conversion agreement incorporates the cost provisions of
Schedule 74 of PSE’s tariff with the WUTC. (Exhibit F, Recital D.)

29.  The Underground Conversion agreement was signed by the City’s Mayor on
April 21, 2004 and approved as to form by the City Attorney. (Exhibit F, Signatures, p. 7.)

X. A subsequent agreement purporting to supersede both PSE’s franchise and the
Underground Conversion agreement is based on a material misrepresentation.

30.  Subsequent to the Underground Conversion agreement signed by PSE in May
2004, PSE purported to enter into a different cost agreement with the City regarding both
underground conversion and relocation on Tumwater Boulevard, titled “Facility Relocation
Agreement — Tumwater Boulevard Improvements,” dated December 16, 2004. (Exhibit G.).

31.  Inthis purported agreement, PSE states in Exhibit A that “PSE’s operating rights
are derived from an easement document recorded on December 8, 1981 under Thurston County
Auditor’s file No. 8112080070. All facilities are on private easement so this work is 100%
billable to the city.” (Exhibit A to Exhibit G.)

32.  Inaddition, the purported agreement states in Section 7.3 that the City would be
responsible for 100% of all PSE’s costs and expenses for both underground conversion and
relocation on Tumwater Boulevard. |

33.  This agreement thus purports to supersede both the franchise agreement (Exhibit

A) and the Underground Conversion agreement (Exhibit F).
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34.  The statement in Exhibit A of the purported agreement (Exhibit A to Exhibit G.),
however, represents a material misrepresentation by PSE.

35.  PSE in 1985 had agreed, without reservation, to be bound by the terms of the
franchise agreement in any subsequently acquired area. (Exhibit A.)

36.  PSE in May 2004 had agreed, without reservation, that its authority to operate in
the City and specifically in relation to the Tumwater Boulevard Widening Project came entirely
from the City. (Exhibit F.) |
X1, The purported Facility Relocation Agreement is ultra vires.

37. The cost of relocation of existing underground PSE facilities and underground
conversion of existing overhead PSE facilities each far exceeds $10,000.

38.  Chapter 2.14 of the Tumwater Municipal Code requires that all contracts over
$10,000 be authorized by motion of the City Council and approved by the Mayor or Mayor pro-
tem. (TMC Chapter 2.14 is attached as Exhibit H.)

39. The Tumwater City Council never adoptéd a motion approving the purported
Facility Relocation Agreement.

40.  Neither the Mayor nor the Mayor pro-tem signed the purported Facility
Relocation Agreement.

4l. . The Public Works Director therefore was without authority to override PSE’s
1985 franchise agreement (Exhibit A) and the May 2004 Schedule 74 Underground Conversion
Project Design Agreement (Exhibit F)

4. Not only is PSE bound to know the law regarding who in the City has the
authority to sign agreements, but PSE had actual knowledge that the May 2004 Schedule 74
Underground Conversion Project Design Agreement (Exhibit F) was both signed by the Mayor
and approved as to form by the City Attorney before PSE exccuted that agreement — whereas the

purported Facility Relocation Agreement has neither the Mayor’s nor the City Attorney’s

signature,
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43.  The purported Facility Relocation Agreement is both ultra vires and void.
XII. Dispute resolution procedures have been followed.

44.  The May 2004 Schedule 74 Underground Conversion Project Design Agreement
(Exhibit F) contains a dispute resolution section that requires a two part consultation précess
relating to any dispute concerning the agreement: 1) a 10-business day period for staff to consult
with one another, and 2) a 20-business day period for senior management to attempt to resolve
the dispute. (Exhibit F, § 16(a).)

45.  The City informed PSE of the level { consultation on January 6, 2006, and
elevated the dispute to level 2 on January 31, 2006. |

46.  More than 20 business days have elapsed since the senior management of PSE
was notified of the unresolved dispute regarding the material misreprgsentations contained in the
purported Facility Relocation Agreement, and fhe ultra vires nature of that agreement.

47. -The dispute relating to the obligations under PSE’s 1985 franchise agreement.
with the City, and the ultra vires nature of the Facility Relocation Agreement is not the type of
design related disputes for which binding arbitration is required under Section 16(b) of the Masl
2004 Schedule 74 Underground Conversion Project Design Agreement (Exhibit F, § 16(b)).

48. Pursuant to Section 16(d) of the May 2004 Schedule 74 Underground Conversion
Project Design Agreement, the parties are obligated to perform their respective obligations
during the pendency of any dispute. (Exhibit F, § 16(d).)

49. In addition, Section 4 of the 1985 franchise agreement requires PSE to relocate its
facilities in a timely manner upon request of the City. (Exhibit A, § 4.) ‘

XIII. Reservation of Rights '

50. As a result of the January 31, 2006, level 2 conference, PSE and the City realized

that they would not be abile to resolve this dispute before construction of the Tumwater

Boulevard Widening Project began.
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51. PSE, however, is required by the WUTC to have a Facility Relocation Agreement
and a Schedule 74 Construction Agreement in place before it can proceed to do work on the
Project.

52,  Accordingly, PSE and the City entered intoa Reservation of Rights Agreement
dated February 23, 2006 (Exhibit I) in which the parties agreed that approval of these WUTC

‘required agreements by the Tumwater City Council and execution of the agreements by the City

would not affect the parties’ rights in any judicial determination of the issue of payment
responsibility for PSE’s relocation and conversion expenses related to the Tumwater Boulevard
Widening Project. (Exhibit 1, §§ 1.1; 1.2)

53.  The Reservation of Rights Agreement also provides that the City is entitled to a
fefund from PSE, together with interest at an agreed upon rate, should the City prevail in this
dispute. (ExhibitL, §§ 1.1; 1.3.) |
IX. Request for relief

54.  The City requests that the Court declare that the 1985 franchise agreement with
PSE (Exhibit A) is in full force and effect, and that the franchise agreement requires PSE to pay
100% of all relocation costs for the Tumwater Boulevard Widening Project.

55, The City requests that the Court declare that, in addition, it would be
unconstitutional for the City to pay any of PSE’s relocation costs for the City’s actions to
improve the Tumwater Boulevard right of way in accordance with the Washington Supreme
Court holding in Washington State Highway Comm. v. Pacific NW Bell, 59 Wn.2d 216, 224, 367
P.2d 605 (1961).

56.  The City requests that the Court declare that the purported Facility Relocation
Agreement (Exhibit G) is ultra vires and has been superseded by the Reservation of Rights

Agreement of February 23, 2006. (Exhibit L)
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57. The City fequests that the Court declare that PSE’s Tariff G, Schedule 74,
{Exhibit C, § 2.b.(1)) requires PSE to pay 60% of all overhead to underground conversion costs
for the Tumwafer Boulevard Widening Project.

58.  The City requests that the Court order repayment from PSE to the City of any
payments and costs, related to the Tumwater Boulevard Widening Project previously paid by the
City for any relocation costs, together with interest on any amounts previously paid as provided
in of the Reservation of Rights Agreement. (Exhibit I, §§ 1.1; 1.3.)

59.  The City requests that the Court order repayment from PSE to the City of any
payments and costs related to the Tumwater Boulevard Widening Project previously paid by the
City for any overhead to underground conversion costs that are in excess of 40% of the costs of
conversion, together with intereét on any such amounts previously paid as provided in the
Reservation of Rights Agreement. (Exhibit I, §§ 1.1; 1.3.)

60.  The City requests that the Court order PSE to pay the City its fees and costs in
bringing this action and its reasonable attorney fees.

61.  The City further requests that the Court order any additional remedies on behalf

of the City it deems just and proper under the circumstances.

Dated this_ /37 day of April, 2006,

FOSTER PEPPER PLLC

A

By:

William H. Patton WSBA # 5771

Attorneys for Plaintiff

City of Tumwater

1111 Third Avenue, Suite 3400
Seattle, WA 98104-3299

(206) 447-7898
pattw@foster.com
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TUMWATER CITY ATTORNEY

Urkp o Tools

Christy A. Todd WSBA # 27234

Attorney for Plaintiff
City of Tumwater

555 Israel Road SW
Tumwater, WA 98501
(360) 754-4121
ctodd@ci.tumwater.wa.us
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EXPEDITE

No hearing is set
Hearing is set
Date:

Time:

ORO

Judge/Calendar:

THE HONORABLE RICHARD STROPHY

SUPERIOR COURT OF WASHINGTON IN AND FOR
THURSTON COUNTY

CITY OF TUMWATER, a Washington
municipal corporation,

Plaintiff,
V.

PUGET SOUND ENERGY, INC.,
a Washington corporation,

Defendant.

~

NO. 06-2-00697-3

DEFENDANT'S ANSWER,
AFFIRMATIVE DEFENSES AND
COUNTERCLAIM FOR
DECLARATORY JUDGMENT

ANSWER

PUGET SOUND ENERGY, INC. ("PSE") answers the Complaint For Declaratory

Judgment And Return Of Payments of Plaintiff CITY OF TUMWATER ("the City") dated

ANSWER AND COUNTERCLAIM - 1

{07772-0220/BA061570.006}

Perkins Coie LLr
The PSE Building
10885 N.E. Fourth Street, Suite 700
Bellevue, WA 98004-5579
Phone: (425) 635-1400
Fax: (425) 635-2400
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April 13, 2006, as follows, with section headings and in paragraphs numbered to correspond
to the section headings and paragraph numbers in said Complaint:

1. Nature of the Action

1. Paragraph 1 of the Complaint sets forth a summary of the City's request for.
relief. PSE denies that the City is entitled to the relief that it seeks with respect to the costs
for relocation or underground conversion of PSE's electric facilities that are involved in the
Tumwater Boulevard Widening Project. PSE further denies that its 1985 franchise
agreement with the City (the "Franchise™) extinguished or supersedes the property rights that
were granted to PSE prior to its acceptance of the Franchise in the form of easements that
grant permission to PSE to install electric facilities in areas that were or may now be located
within the City's boundaries.
11. Parties

2. Answering paragraph 2, PSE admits the allegation on information and belief.

3. PSE admits the allegations in paragraph 3.

1. Authority for PSE to provide retail service in the City. -

4. Answering paragraph 4, PSE admits that the City adopted a franchise
applicable to PSE's predecessor, Puget Sound Power & Light Company, as Ordinance No.
1034, effective June 19, 1985, a copy of which was provided as Exhibit A to the Complaint
(the "Franchise"). PSE denies that it "provides retail electric service in the City pursuant to"
the Franchise. The terms of the Franchise speak for themselves.

5. PSE admits the allegation in paragraph 5.

6. Answering paragraph 6, the terms of the Franchise speak for themselves.

7. Answering paragraph 7, the terms of the Franchise speak for themselves.

Perkins Coie L1p
The PSE Building
10885 N.E. Fourth Street, Suite 700
ANSWER AND COUNTERCLAIM - 2 Bellevue, WA 93004-5579
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Iv. PSE's requirement to relocate its facilities at its own expense.
8. Answering paragraph 8, the terms of the Franchise speak for themselves.

9. Answering paragraph 9, the terms of the Franchise speak for themselves.

V. The costs for conversion of PSE's facilities are governed by its WUTC tariff.

10. Parégraph 10 contains legal conclusions for which an answer is
inappropriate and is therefore dénied. PSE further states that the conversion of its electric
facilities from overhead to underground is currently governed by PSE's tariff WN U-60,
Electric Tariff G, Schedules 73 and 74, which has been approved by the Washington
Utilities and Transportation Commission ("WUTC").

11.  Answering paragraph 11, the terms of Schedule 74 speak for themselves.
PSE dentes that the cost sharing formula of Schedule 74 that is paraphrased in

paragraph 11 applies to all underground conversions involving a government entity.

V1. The City's expansion into areas of unincorporated Thurston County

12.  PSE admits the allegations in paragraph 12.

13.  PSE admits the allegations in paragraph 13.

14.  PSE admits the allegations in paragraph 14.

15.  Answering paragraph 15, PSE admits the existence of the Dedication Deed
dated January 21, 1987, a copy of which is provided with the Complaint as Exhibit D
("Dedication Deed"). The terms of the Dedication Deed speak for themselves. PSE denies
any implied allegation in paragraph 15 that the Port of Olympia conveyed to the City any
greater property rights than the rights the Port of Olympia was legally entitled to convey.
PSE further states that at the time of the conveyance set forth in the 1987 Dedication Deed,
the property the Port of Olympia conveyed to the City was burdened by a pre-existing
easement that the Port of Olympia granted, conveyed and warranted to PSE's predecessor,

Perkins Coie LLp

The PSE Building
10885 N.E. Fourth Street, Suite 700
ANSWER AND COUNTERCLAIM - 3 Bellevue, WA 98004-5579
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Puget Sound Power & Light Company, on November 3, 1981 for the construction,
‘operation, maintenance, repair, replacement and enlargement of electric facilities ("PSE's

Easement”), which was duly recorded in Thurston County on or about December 8, 1981.

VII.  The City's incorporation of new streets extended PSE's franchise to the same
area.

16.  Answering paragraph 9, the terms of the Franchise speak for themselves.

17.  Paragraph 17 contains a legal conclusion for which an answer is
inappropriate and is therefore denied. PSE further denies any implied allegation in
paragraph 17 that the extension of the City's boundaries to encompass the former Airdustrial
Way extinguished or superseded PSE's Easement.

18.  Paragraph 18 contains a legal conclusion for which an answer is
inappropriate and is therefofe denied. PSE further denies that it is required to bear any
relocation costs for its facilities along the former Airdustrial Way that are located in PSE's

Easement.

(VIII.  PSE's acceptance of the franchise agreement supersedes any prior agreements.
19.  Answering paragraph 19, PSE admits that on November 3, 1981, the Port
of Olympia granted, conveyed and warranted to PSE's predecessor, Puget Sound Power &
Light Company, a perpetual easement for the construction, operation, maintenance, repair,
replacement and enlargement of electric facilities in an area that included Airdustrial Way
("PSE's Easement”). PSE further admits that a partial copy of PSE's Easement (excluding
exhibits referenced in PSE's Easement) was provided with the Complaint as Exhibit E.
The terms of PSE's Easement speak for themselves.
20. Paragraph 20 contains legal conclusions for which an answer is

inappropriate and is therefore denied. The terms of PSE's Easement speak for themselves.

Perkins Coie Loy
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21.  Paragraph 21 contains legal conclusions for which an answer is
inappropriate and is therefore denied. The terms of the Franchise speak for themselves.
PSE further states that no reservation of rights was required to preserve its existing
property rights as set forth in PSE's Easement or any of PSE's other easements in or
around the City.

22.  Paragraph 22 contains legal conclusions for which an answer is
inappropriate and is therefore denied. PSE further specifically denies that it agreed that
the Franchise superseded or extinguished any of its property rights. |

'23.  Paragraph 23 contains legal conclusions for which an answer is
mappropriate and is therefore denied. PSE further specificaily denies that the transfer of
Airdustrial Way by Port of Olympia to the City in 1987 did or could have extinguished the
property rights that the Port of Olympia had already granted to PSE through the PSE
Easement in 1981.

IX. PSE recognized the applicability of its franchise terms to Tumwater Boulevard.

24,  PSE admits the allegation in paragraph 24.

25.  PSE denies the allegation that the Schedule 74 Underground Conversion
Project Design Agreement referenced in Paragraph 24 and provided as Exhibit F to the
Complaint (the "Schedule 74 Design Agreement”) is an "Underground Conversion
agreement” as stated in Paragraph 25. For an underground conversion to proceed under
Schedule 74, PSE and a Government Entity must first enter into a Design Agreement in
order to develop details regarding the scope of work, project plan and estimated costs and
cost sharing for a conversion. After such information has been developed per the terms of
and the schedule set forth in the Design Agreement, PSE and the Government Entity must

then also enter into a Schedule 74 Construction Agreement for the underground
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conversion. PSE further denies the implication that the Schedule 74 Design Agreement
contains any waiver of PSE's rights under PSE's Easement or any "recognition” that the
Franchise extinguished those rights. To the contrary, PSE informed the City of PSE's
superior rights and the City's obligation to pay 100% of the costs for relocation or
underground conversion of PSE's facilities both prior to and after execution of the
Schedule 74 Design Agreement and the City acknowledged PSE's rights and its payment
obligations. The rest of Paragraph 25 contains legal conclusions for which an answer is
inappropriate and is therefore denied. The terms of the Schedule 74 Design Agreement
speak for themselves, and must be read in the context of the purpose of a Design
Agreement within Schedule 74 as well the structure of Schedules 73 and 74 within PSE's
Electric Tariff G.

26.  Answering Paragraph 26, PSE incqrporates by reference its answer to
paragraph 25 as if fully set forth herein.

27.  Answering Paragraph 27, PSE incorporates by reference its answer to
paragraph 25 as if fully set forth herein.

28.  Answering Paragraph 28, PSE incorporates by reference its answer to
paragraph 25 as if fully set forth herein. PSE further specifically denies that Recital D of
the Schedule 74 Design Agreement has any bearing on the cost responsibilities associated
with a potential underground conversion project. |

29.  PSE admits the allegations in paragraph 29 except as to the characterization

of the Schedule 74 Design Agreement as an "Underground Conversion agreement,” which

PSE denies.
Perkins Coie LLP
The PSE Building
10885 N.E. Fourth Street, Suite 700
ANSWER AND COUNTERCLAIM - 6 Bellevue, WA 98004-5579
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X. A subsequent agreement purporting to supersede both PSE's franchise and the
Underground Conversion agreement is based on a material misrepresentation.

30.  PSE admits that it entered into the Facility Relocation Agreement —
Tumwater Boulevard Improvements dated December 16, 2004, that was provided with the
Complaint as Exhibit G (the "Relocation Agreement”). PSE denies each other or different
allegation in paragraph 30. PSE specifically denies that the Relocation Agreement applies
to underground conversion work related to the "I;umwater Boulevard Widening Project and
denies that the Relocation Agreement was intended to or did supersede the Schedule 74
Design Agreement as to such underground conversion work.

31.  Answering Paragraph 31, the terms of the Relocation Agreement speak for
themselves.

32.  Answering Paragraph 32, the terms of the Relocation Agreement speak for
themselves. PSE specifically denies that Section 7.3 of the Relocation Agreement makes
any reference to or applies to underground conversion work related to the Tumwater
Boulevard Widening Project.

33.  PSE denies that its Schedule 74 Design Agreement with the City was an
"Underground Conversion agreement” as stated in Paragraph 33 and further denies that the
Relocation Agreement has any applicability to underground conversion work related to the
'l'urflwater Boulevard Widening Project. The balance of paragraph 33 contains legal
conclusions for which an answer is inappropriate. PSE admits that it is PSE's position that
the City's obligation to pay 100% of the costs for relocating or converting to underground
PSE's electric facilitics along Tumwater Boulevard is not excused or relieved by the
Franchise or the Schedule 74 Design Agreement.

34.  PSE denies the allegation in paragraph 34.

Perkins Coie LLp
The PSE Building
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35.  Answering paragraph 35, PSE incorporates by reference its answer to
paragraphs 21 through 23 as if fully set forth herein.

36.  Answering paragraph 36, PSE incorporates by reference its answer to
paragraphs 24 through 29 as if fully set forth herein.

XL The purported Facility Relocation Agreement is ultra vires.

37.  PSE admits the allegations in paragraph 37.

38.  Paragraph 38 contains legal conclusions for which an answer is
inappropriate and is therefore denied.

39. PSE has insufficient information to admit or deny the allegations of
paragraph 39 and therefore denies these allegations.

40.  PSE admits the allegations in paragraph 40.

41. Paragraph 41 contains legal conclusions for which an answer is
inappropriate and is therefore denied.

42.  Paragraph 42 contains legal conclusions for which.an answer is
inappropriate and is therefore denied. To the extent paragraph 42 recites who signed or
did not sign the referenced agreements, the agreements speak for themselves.

43.  Paragraph 43 contains legal conclusions for which an answer is

inappropriate and is therefore denied.

XII.  Dispute resolution procedures have been followed.
44.  Answering Paragraph 44, the terms of the Schedule 74 Design Agreement
speak for themselves.
45.  Responding to paragraph 45, PSE admits that the City and PSE sought to

resolve this dispute, in part through meetings conducted in January 2006.

Perkins Coie LoLr
The PSE Building
10885 N.E. Fourth Street, Suite 700
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46.  Answering Paragraph 46, PSE admits that more than 20 business déys have
elapsed since the City notified senior management of PSE of the unresolved dispute
regarding relocation and underground conversion costs for PSE's electric facilities related
to the Tumwater Boulevard Widening Project. PSE denies each other or different
allegation in Paragraph 46.

47.  Answering Paragraph 47, PSE admits that this dispute does not require
binding arbitration under the Schedule 74 Design Agreement. |

48.  Answering Paragraph 48, the terms of the Schedule 74 Design Agreement
speak for themselves.

49.  Answering Paragraph 49, the terms of the Franchise speak for themselves.

XII1.  Reservation of Rights

50.  PSE denies the allegations in paragraph 50 except that PSE admits that the
parties realized they would not be able to resolve this dispute before construction of the
Tumwater Boulevard Widening Project began.

S1.  Paragraph 51 contains legal conclusions for which an answer is
inappropriate and is therefore denied.

52.  To the extent paragraph 52 contains legal conclusions for which an answer
is inappropriate, PSE denies the allegations in paragraph 52. PSE admits that PSE and the
City entered into the Reservation of Rights Agreement dated February 23, 2006 that is
provided with the Complaint as Exhibit 1 ("Reservation of Rights Agreement”). PSE
denies each other or different allegation in paragraph 52. |

53.  Answering Paragraph 53, the terms of the Reservation of Rights Agreement

speak for themselves.
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XIV. Request for relief

54.  Paragraph 54 contains legal conclusions and a request for relief for which an
answer is inappropriate and is therefore denied. PSE further denies that the City is entitled
to any relief from PSE related to the Tumwater Boulevard Widening Project.

55.  Paragraph 55 contains legal conclusions and a request for relief for which
an answer is inappropriate and is therefore denied. PSE further denies that the City is
entitled to any relief from PSE related to the Tumwater Boulevard Widening Project.

56.  Paragraph 56 contains legal conclusions and a request for relief for which
an answer is inappropriate and is therefore denied. PSE further denies that the City is
entitled to any relief from PSE related to the Tumwater Boulevard Widening Project.

57.  Paragraph 57 contains legal conclusions and a request for relief for which
an answer is inappropriate and is therefore denied. PSE further denies that the City is
entitled to any relief from PSE related to the Tumwater Boulevard Widening Project.

58.  Paragraph 58 contains legal conclusions and a request for relief for which
an answer is inappropriate and is therefore denied. PSE further denies that the City is
entitled to any relief from PSE related to the Tumwater Boulevard Widening Project.

59.  Paragraph 59 contains legal conclusions and a request for relief for which
an answer is inappropriate and is therefore denied. PSE further denies that the City is
entitled to any relief from PSE related to the Tumwater Boulevard Widening Project.

60.  Paragraph 60 contains a request for relief for which an answer is
inappropriate and is therefore denied. PSE further denies that the City is entitled to any

relief from PSE related to the Tumwater Boulevard Widening Project or this action.
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61.  Paragraph 61 contains a request for relief for which an answer is
inappropriate and is therefore denied. PSE further denies that the City is entitled to any

relief from PSE related to the Tumwater Boulevard Widening Project.

PSE'S AFFIRMATIVE DEFENSES

1. The City fails to state a claim on which relief can be granted.

2. The City's claim that the Facility Relocation Agreement dated December 16,
2004 is ultra vires is barred by the doctrines of eﬁuitab]e estoppel and/or unclean hands.

3. The City's claims that PSE's Easement was superseded or extinguished by the
1985 Franchise or the 1987 Dedication Deed or any other subsequent agreement are barred
by the Statute of Frauds.

4. The City's claims related to Section IX of its Complaint and its interpretation
of the Schedule 74 Design Agreement and Schedule 74 of PSE's Electric Tariff G are within
the primary jurisdiction of the WUTC.

5. PSE reserves the right to set forth additional defenses to the City's Complaint

as may be warranted as discovery in this matter progresses.

PSE'S COUNTERCLAIM FOR DECLARATORY JUDGMENT
By way of counterclaim against the CITY OF TUMWATER, PUGET SOUND
ENERGY, INC. alleges as follows:
» L PARTIES
1. Counterclaimant PUGET SOUND ENERGY, INC. ("PSE") is a public

service corporation organized and operating under the laws of the State of Washington, with

Perkins Coie LLp
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its principal place of business and headquarters in Bellevue, Washington. PSE has paid any
and all fees and penalties due the State of Washington.

2. Counterclaim defendant the CITY OF TUMWATER ("the City") isa
Washington municipal corporation, formed as a mayor-council plan of government pursuant
to Chapter 35A.12, RCW.

II. JURISDICTION AND VENUE

3. This Court has subject matter jurisdiction over PSE's counterclaims pursuant
to RCW 2.08.010 and 7.24.010-020.

4. Venue in Thurston County is proper pursuant to RCW 4.12.010 and 4.12.025.

IIl.  FACTS ENTITLING PSE TO RELIEF
A. PSE's Easement Rights Have Never Been Extinguished

5. On or about November 3, 1981, the Port of Olympia ("Port") granted,
conveyed and warranted to Puget Sound Power & Light Company, PSE's predecessor in
interest, a perpetual easement for the construction, operation, maintenance, repair,
replacement and enlargement of electric facilities ("PSE's Easement"), a copy of which |
(excluding exhibits) was provided with the City's Complaint as Exhibit E.
| 6. The property burdened by PSE's Easement included portions of the right of
way that was then called Airdustrial Way in Thurston County, Washington, although PSE's
Easement extended beyond the street right of way.

7. PSE's Easement does not contain any provision permitting the Port to require
the removal or relocation of any electric facilities installed in the easement area.

8. PSE's Easement provides that the rights and obligations of the parties under

the PSE's Easement are binding upon their respective successors and assigns.

Perkins Coie LLpP
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9, PSE's Easement was recorded on December 8, 1981, under Thurston County
Auditor's file No. 8112080070.

10.  As of the time PSE's Easement was granted by the Port and recorded in
Thurston County, the property burdened by PSE's Easement was outside the City's
boundaries.

11.  After the Port granted PSE's Easement and prior to 1985, PSE installed |
electric distribution facilities within PSE's Easement area, including on Airdustrial Way.

12. Onor about June 19, 1985, the City granted 1o Puget Sound Power & Light
Company a franchise to, among other things, construct, operate, repair and maintain
electrical facilities within the rights-of-way and other public places of the City as then-
existing or subsequently extended ("Franchise"). A copy of the Franchise was provided with
the City's Complaint as Exhibit B.

'13. PSE accepted the Franchise on or about July 11, 1985. A copy of PSE's
acceptance was provided as Exhibit C to the City's Complaint.

14.  The Franchise, among other things, grants permission to PSE to construct,
operate, repair and maintain electrical facilities within the Franchise Area.

15.  The Franchise does not convey any property from the City to PSE or from
PSE to the City.

16.  Onor about January 21, 1987, the Port transferred to the City by dedication
deed certain property for public street right-of-way purposes (the "Dedication Deed"),
including Airdus_tn'al Way. A copy of the Dedicétion Deed was provided with the City's
Complaint as Exhibit D.
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17. At the time the Port executed the Dedication Deed, the City knew or should
have known of the existence of PSE's Easement as an encumbrance on the property
conveyed to the City by the Port through the Dedication Deed.

18.  The City has never commenced condemnation proceedings against PSE to
acquire the property rights granted to PSE through PSE's Easement.

19.  The City has never paid compensation to PSE in exchange for acquisition by
the City of the property rights granted to PSE through PSE's Easement.

B. PSE Constructed and has Maintained Its Facilities Along Airdustrial
Way/Tumwater Boulevard Pursuant to the Rights Granted in PSE's
Easement

20.  Inearly 2002, the City began discussing with PSE a potential road
improvement project for Airdustrial Way/Tumwater Boulevard (the "Project”). In
September 2002, the City notified PSE that it intended to proceed with the Project, that some
of PSE's utility facilities would need to be relocated, and that the City desired to convert
overhead utility facilities to underground as part of the Project.

21, In March 2003, PSE provided the City with a preliminary cost estimate for
converting overhead facilities related to the Project to underground. PSE also informed the
City that PSE had not yet completed its rights review for the existing overhead facilities but
would provide an updated cost estimate once the rights review was completed.

22.  PSE subsequently determined that its electric facilities along Tumwater
Boulevard that the City desired to relocqte or to convert to underground facilities were
located entirely within the area covered by PSE's Easement.

23.  PSE installed the electric facilities that the City desires PSE to relocate or to

convert to underground as part of the Project pursuant to the rights granted to PSE by the
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Port in 1981 through PSE's Easement. PSE did not install these electric facilities pursuant to
the permissions granted to PSE in its 1985 Franchise with the City.

24.  Accordingly, in April 2003, PSE notified the City that the City would be
responsible for reimbursing PSE for all of the costs for converting or relocating PSE's
facilities for the Project because of the existence of PSE's Easement. Shortly thereafter, PSE
provided a copy of PSE's Easement to the City.

25.  On February 12, 2004, the City informed PSE that it wished to proceed with
the relocation and underground conversion of PSE's facilities and acknowledged that the
City would bear the expense for that work.

C. The Schedule 74 Design Agreement Did Not Extinguish or Waive PSE's
Easement Rights

26.  PSE and the City then executed a Schedule 74 Underground Conversion
Project Design Agreement dated May 17, 2004 ("Schedule 74 Design Agreement), a copy of
which was provided with the City's Complaint as Exhibit F.

27.  The scope of the Schedule 74 Design Agreement was limited to the
underground conversion aspect of the work on PSE's facilities related to the Project. The
Schedule 74 Design Agreement had no bearing on the terms under which existing PSE
facilities would be relocated as part of the Project.

28.  Nothing in the Schedule 74 Design Agreement extinguished or waived PSE's
property rights as set forth in the PSE Easement. Neither did anything in the Schedule 74
Design Agreement constitute an admission or a waiver by PSE as to the proper application
of the cost sharing provisions of Schedule 74 to the potential underground conversion
project. Indeed, on July 1, 2004, pursuant to the Schedule 74 Design Agreement, PSE

provided to the City a proposed design schedule and cost estimate for the design work for
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1 | theunderground conversion related to the Project. At that time, PSE stated that for most
i conversion projects, the cost of the design work becomes a shared cost of the conversion if
2 construction proceeds within five years. But for the City's Project, PSE stated, "the facilities
g to be converted along Tumwatér Boulevard are on private easement and in accordance with
g Schedule 74, the City of ’fumwatcr would be responsible for one hundred percent (100%) of
}(1) cost of conversion including all design costs.”
:g 29. On July 13, 2004, the City sent a notice to PSE to proceed with the &esign for
:g the Schedule 74 underground conversion work.
i;’ 30.  InMarch 2005, consistent with PSE's tariff Schedule 74, PSE provided the
;g City with a proposed Schedule 74 Construction Agreement and Project Plan for the
3(]) underground conversion work for the Project that had been designed pursuant to the
§§ Schedule 74 Design Agreement. The Project Plan provided that costs for the work were to
§§ be allocated 100% to the City.
;3 31.  InJune 2005, PSE provided a revised proposed Schedule 74 Construction
gg Agreement and Project Plan to the City that superseded the proposed agreement and plan
g? sent in March 2005 to reflect that the City — rather than PSE — would perform trench
ﬁ installation for the underground conversion work. The Project Plan again provided that
32 costs for the underground conversion work were to be allocated 100% to the City.
gg 32.  Inor about late November 2005, the City claimed for the first time that it
gg should not be responsible for 100% of the costs of the underground conversion work related
3(]) to the Project. .
:g 33.  To the extent the City alleges or claims that the Schedule 74 Design
:‘; Agreement extinguished or waived PSE's property rights as set forth in the PSE Easement or
2? constituted an admission or a waiver by PSE as to the proper application of the cost sharing
Perkins Coie LLp
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provisions of Schedule 74 to the potential underground conversion project, resolution of
such allegations or claims would be within the pﬁmary jurisdiction of the Washington
Utilities and Transportation Commission ("WUTC") and should first be heard and resolved

by the WUTC.

D. The Facility Relocation Agreement Confirmed the City's and PSE's
Understanding of the Superiority of PSE's Easement Rights

34.  PSE and the City also executed a Facility Relocation Agreement dated
December 16, 2004 ("Facility Relocation Agreement"”), a copy of which was provided as
Exhibit G to the City's Compiaint. The Facility Relocation Agreement applied to relocation
and/or modification work required for PSE's facilities for the Project other than underground
conversion work.

35.  The Facility Relocation Agreement provided that PSE would provide a
design for and relocate certain of its electric facilities in connection with the City's
Tumiwater Boulevard improvements, and that the City "shall be responsible for, and shall
reimburse PSE for, all costs and expenses incurred by PSE in connection with the
performance” of the design and relocation work. (Exhibit G, § 7.3)

36.- Consistent with the Facility Relocation Agreement, PSE provided a design
work plan to the City for the relocation work on January 25, 2005. On January 26, 2005, the
City gave PSE a Notice to Proceed with the design work.

37. In June 2005, PSE sent the City a Relocation Plan for the Project pursuant to
the Facility Relocation Agreement. Section III of the Relocation Plan provided that the
"City is responsible for reimbursing PSE for 100% of the actual costs...to perform the

relocation portions of the work."
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38.  In or about late November 2005, the City claimed for the first time that it

should not be responsible for 100% of the costs of the relocation work related to the Project.

E. - Project Work Proceeds Notwithstanding This Dispute Over Cost
Responsibility

39.  In order to permit the underground conversion work to proceed without
delaying the City's Tumwater Boulevard Widening Project, the City executed a Schedule 74
Construction Agreement dated February 23, 2006, in the form that PSE claimed was
appropriate for the underground conversion work ("Construction Agreement”). A copy of
the Construction Agreement is provide with PSE's Answer and Counterclaim as Exhibit A
At the same time, the City reserved its rights to challenge the Construction Agreement,
through the Reservation of Rights Agreement provided as Exhibit I to the City's Complaint.

40. In order to permit the relocation work to proceed without delaying the City's
Tumwater Boulevard Widening Project, the City also executed a Facility Relocation
Agreement dated February 23, 2006, which was also subject to the parties’ Reservation of
Rights Agreement. A copy of the Faéility Relocation Agreement is provide with PSE's
Answer and Counterclaim as Exhibit B.

IV.  CAUSE OF ACTION FOR DECLARATORY JUDGMENT

41.  PSE incorporates by reference the allegations in paragraphs 1 through 40 of
its Counterclaim as if fully set forth herein.

42.  PSEis entitled to a judgment declaring that the property rights it acquired
through PSE's Easement survived the 1985 Franchise, the 1987 Dedication Deed, and any
other agreement, deed or event that the City claims extinguished or superseded such

property rights, and declaring that PSE's Easement continues in full force and effect.
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43.  PSE s entitled to a judgment declaring that the City is bound by and must
comply with the terms of its Construction Agreement (Exhibit A hereto) and its Facility
Relocation Agreement (Exhibit B hereto) with PSE. |

44, PSE believes that the Court's determination of its property rights pursuant to
paragraph 42 of PSE's Counterclaim is dispositive of the question whether the City is bound
by the Construction Agreement, as set forth in paragraph 43 of PSE's Counterclaim. To the
extent the City contests PSE's claim for declaratory judgment by way of a contrary
interpretation or application of Schedule 74 of PSE's Electric Tariff G, the dispute would be
within the primary jurisdiction of the WUTC and should first be heard and resolved by the
WUTC. |

45.  PSE is further entitled to a judgment declaring that neither the
1985 Franchise nor any subsequent expansion of the City's boundaries extinguiéhed any
other of PSE's property rights within the City's boundaries.

V. PRAYER FOR RELIEF

WHEREFORE, PSE seeks the following relief:

A. An Order dismissing with prejudice any and all claims against PSE by thé
City.

B. An Order declaring that the property rights PSE acquired through PSE's
Easement survived the 1985 Franchise, the 1987 Dedication Deed, and any other agreement
or event that the City claims extinguished or superseded such propexfy rights, and declaring
that PSE’s Easement continues in full force and effect.

C. An Order declaring that the City is bound by and must comply with the
terms of its Construction Agreement (Exhibit A hereto) and its Facility Relocation

Agreement (Exhibit B hereto) with PSE.

Perkins Coie LLp
The PSE Building
10885 N.E. Fourth Street, Suite 700
ANSWER AND COUNTERCLAIM - 19 Bellevue, WA 98004-5579

b Phone: (425) 635-1400
[07772-0220/BA061570.006] Far: (425) 635.2400




[
OO0 WD W -

NOR N DD N et b it bt ok bk e b et
HWN= OOV I DB W —

25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47

D.. An Order declaring that neither the 1985 Franchise nor any subsequent
expansion of the City's boundaries extinguished any other of PSE's property rights within
the City's boundaries. |

E. An award of costs and fees, including PSE's reasonable attorneys' fees, to
the extent allowed by contract and by law.

F. Such other relief as the Court may deem just and proper.

e P
DATED this i day of June, 2006.

PERKINS COIE LLP

C=r—>

Kirstin S. Dodge, WSBA #22039
Donna L. Bamett, WSBA# 36794
Attorneys for Defendant
Puget Sound Energy, Inc.
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Exhibit D



Original Sheet No. 73
Canceling First Revised Sheet Nos. 70 and 70-b,
WN U-60 and Second Revised Sheet No. 70-a

PUGET SOUND ENERGY
Electric Tariff G

SCHEDULE 73 :
CONVERSION TO UNDERGROUND SERVIC
FOR CUSTOMERS OTHER THAN GOVERNMENT ENTITIES

1. AVAILABILITY

The Company shall, in accordance with the Company’s applicable standards and
specifications {and subject to the other provisions of this Schedule), design and install an
Underground Distribution System in the Conversion Area and remove from the Conversion
Area the existing overhead electric distribution system of 15,000 volts or less together with
Company-owned poles following removal of all utility wires therefrom under this Schedule
when all of the following conditions are met:

a. Sufficient materials and equipment are avaitable.

b. The Customer has requested the Company to install an Underground Distribution System,
and the Customer and the Company have entered into a Schedule 73 Underground
Conversion Agreement in the form set forth in Attachment A to this Schedule.

c. The Company has the right to install, construct, operate, repair and maintain an electrical
distribution system (including an Underground Distribution System) in the Conversion
Area (i) regarding the portions of such system to be installed in a Public Thoroughfare,
pursuant to a franchise granted by the applicable Government Entity and executed by the
Company, of, if there is no such franchise, pursuant to some other grant of rights mutually
agreed upon by the Company and such Government Entity, and (ii) regarding any other
portion of such system, pursuant to a grant of rights agreed upon by the Company.

d. All customers served by the Company within the Conversion Area will receive electric
service through Underground Service Lines from the Underground Distribution System,
unless the Company explicitly agrees to other electric service arrangements.

e. The Customer requesting service under this Schedule is not a Government Entity.

Customers lhat are eligible to receive service under this Schedule are not eligible for service
under Schedule 74 of the Company’s Electric Tariff G.

Z
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P

Issued: June 28, 2002 Effective: July 1, 2002

Advice No.: 2002-12
By Authority of the Washington Ulilities and Transportation Commission in Docket Nos. UE-011570 & UG-011571
Issued By Puget Sound Energy

By: / George Pohndorf Title: Director, Rates & Regulation



WN U-60 Original Sheet No. 73-a

PUGET SOUND ENERGY
Electric Tariff G

SCHEDULE 73
CONVERSION TO UNDERGROUND SERVICE
FOR CUSTOMERS OTHER THAN GOVERNMENT ENTITIES
(Continued)

2. NON-ELIGIBLE CONVERSIONS IF PERMITTED BY THE COMPANY

Conversions of existing overhead distributions systems or portions thereof that do not meet the
availability requirements of Section 1 of this Schedule shall be accomplished at the sole
discretion of the Company and after payment by the Customer to the Company of one hundred
percent (100%) of the Company's estimated design and construction costs to perform such
conversion. Non-eligible conversions, if accomplished by the Company, shall be subject to
Sections 3 through 13 of this Schedule.

3. CUSTOMER OBLIGATIONS

a. The Customer shall, at its expense, perform the following within the Conversion Area, all
in accordance with the Company’s specifications:

(1) Trenching and Restoration, together with all coordination required for the installation
of the Underground Distribution System; and
(2) surveying for alignment and grades for vaults and ducts.

b. The Customer shall pay to the Company the entire amount of all of the costs described
below in this Section 3.b. The Customer shall pay to the Company, prior fo the
Company's commencing any work under this Schedule, an amount equal to the
Company’s estimate of the design and construction costs for the conversion project to be
accomplished by the Company pursuant to this Schedule. If the actual costs of any
amounts payable by the Customer to the Company pursuant to this Schedule are
different from such estimate, the Company shall refund any excess payment to the
Customer or bill (and be entitled to collect from) the Customer the appropriate amount in
the case of any underpayment of actual costs by the Customer, such bill to be paid by
the Customer within thirty (30) days.

(1) the actual costs to the Company for labor, materials and overheads and all other
costs for design of the Underground Distribution System;

(2) the actual costs to the Company for labor, materials and overheads and all other
costs to construct and install the Underground Distribution System;

(3) the actual design costs to the Company (including costs for labor, materials and
overheads and all other costs), and the actual construction and installation costs to
the Company (including costs for labor, materials and overheads and all other costs),
less the salvage value (if any) to the Company of the facilities removed, for removal
of the existing electrical facilities;

Z

D e e e e e e e e e e i e T e o e e S S e e o S S T S e i e i i

Py

Issued: June 26, 2002 Effective: July 1, 2002

Advice No.: 2002-12

By Authority of the Washington Ulilities and Transportation Commission in Docket Nos. UE-011570 & UG-011571
Issued By Puget Sound Energy

By: / George Pohndorf Title: Director, Rates & Regulation



First Revision of Sheet 73-b
Canceling

WN U-60 Original Sheet No. 73-b

PUGET SOUND ENERGY
Electric Tariff G

SCHEDULE 73
CONVERSION TO UNDERGROUND SERVICE
FOR CUSTOMERS OTHER THAN GOVERNMENT ENTITIES

(Continued)
(4) the costs, if any, incurred by the Company to obtain the Operating Rights;
(5) the incremental costs or cost reductions incurred by the Company to implement any (N)
Customer Requested Changes (including, without limitation, any overtime labor |
costs and costs of inspection); (N)

(6) the costs incurred by the Company due to detays in the Company's installation of

the Underground Distribution System attributable to the acts or omissions of the
" Customer, its contractors or other parties the Customer aliows to use the trench for

the Underground Distribution System (including, without limitation, any overtime
labor costs); and

(7) the costs of (i) cancellation as provided herein; (ii) any facilities installed at the time
of the conversion to provide Temporary Service, as provided for herein; and
(iii) removal of any facilities installed to provide Temporary Service (less salvage
value of removed equipment).

4. GENERAL

a. . Ownership of Facilities: Except as otherwise provided in the Company's Electric Tariff G,
the Company shall own, operate, and maintain the Underground Distribution System
installed or provided pursuant to this Schedule.

b. Prior Contracts: Nothing herein contained shall affect the rights or obligations of the
Company under any previous agreements pertaining to existing or fulure facilities of
greater than 15,000 Volts within any Conversion Area.

c. Temporary Service: Temporary Service shall not exceed a term of 18 months from the
date of completion of the conversion to an Underground Distribution System, unless the
Company agrees to extend such term. I a Temporary Service is not disconnected or
removed within such time approved by the Company acting reasonably, the Customer
shall pay, without duplication of any amounts previously paid by the Customer pursuant to
this Schedule, either (i} 100% of the costs for the entire Underground Distribution System
or (i) 100% of the costs of converting only the Temporary Service to underground,
whichever the Customer may elect.

5. USE BY OTHER UTILITIES OF TRENCHES PROVIDED BY THE CUSTOMER

Other utilities may be permitted by the Customer to use trenches provided by the Customer
pursuant to this Schedule for the installation of such other utilities’ facilities, so long as such
facilities, or the installation thereof, do not interfere (as determined pursuant to the Company’s
electrical standards) with the installation, operation or maintenance of the Company's
Facilities located within such trenches. Any change to the Company's design to
accommodate such use shall be deemed to be-a Customer Requested Change.

Issued: October 24, 2005 Effective: November 24, 2005
Advice No.: 200546
Issued By Puget Sound Energy

By: M Karl R. Karzmar Title: Director, Regulatory Relations



WN U-60 Original Sheet No. 73-c

PUGET SOUND ENERGY
Electric Tariff G

SCHEDULE 73
~ CONVERSION TO UNDERGROUND SERVICE
FOR CUSTOMERS OTHER THAN GOVERNMENT ENTITIES
(Continued)

CANCELLATION

It a Customer cancels or takes any other action that has substantially the same effect as
cancellation regarding a conversion project undertaken under this Schedule prior to
completion of the conversion to an Underground Distribution System, the Customer shall pay
the Company all of the costs incurred by the Company to the date of such cancellation or
other action, plus any future costs of the Company that may not be reasonably avoided. If on
account of any Customer action or failure to act construction of a conversion project has not
commenced within one year after the Company has provided an estimate of the costs for
such project to the Customer, such conversion project shall be deemed to be cancelled. The
Customer shall pay all design and construction costs incurred by the Company on account of
cancellation (or any other action that has substantially the same effect as cancellation) within
thirty (30) days after receipt of the Company's invoice therefor.

INSTALLATION AND OPERATING RIGHTS

a. The Company shall, at the Customer's expense, obtain all rights to space and all legal
and other rights necessary, in the Company’s sale judgment, for the safe and efficient
installation, operation, repair and maintenance of all of the Facilities within the Conversion
Area; provided, that with the prior written consent of the Company, the Customer may, at
its expense, obtain all or part of such rights. Expenses for which the Customer shall be
liable pursuant to this section include, but are not limited to, Company staff costs
{including overheads) and the actual costs of any easement, fee, permit, survey and
reasonable attorneys’ fees.

b. If any Operating Rights are not available to the Company in a timely manner, service

under-this Schedule may be delayed or canceled at the discretion of the Company.
STREET LIGHTING

Removal and replacement of existing street lighting or installation of new street lighting within
the Conversion Area suitable for service from the Underground Distribution System installed
pursuant to this Schedule shall be arranged separately as provided in the Company's Electric
Tariff G.

UNDERGROUND SERVICE LINES

Underground Service Lines shall be installed, owned, and maintained as provided in the
Company's Electric Tariff G.
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SCHEDULE 73
CONVERSION TO UNDERGROUND SERVICE
FOR CUSTOMERS OTHER THAN GOVERNMENT ENTITIES
(Continued)

DESIGN AND COSTS

The Company exclusively shall determine the appropriate design, phase, voltage and capacity
of the Underground Distribution System and appropriate costs using its cost estimating
system in conjunction with sound engineering practices. The Company shall provide
estimates of its design and construction costs to perform the conversion; provided, that

(a) estimates shalt be provided for planning purposes only, and may differ from the actual
costs of conversion, and (b) the Company may, at its option, require the Customer to pay in
advance the Company's cost of providing such estimates. Upon request, the Company shall
provide (but not more frequently than once in any calendar month) a report of progress
identifying work completed to date, work yet to be completed and an estimate regarding
whether the conversion project is on target with respect to estimated budget and schedule.

STANDARD PRACTICES

The manner and type of construction of any Underground Distribution System or Underground
Service Lines instalied under this Schedule shall be determined by the Company in its sole
judgment consistent with its standard practices. In the event that the applicable government
authority or law requires any type of construction that results in any increase in costs over the
costs that would have been incurred for design and construction pursuant to the Company’s
standard practices, any such increase in costs shall be paid in full by the Customer to the
extent that such increased costs are not paid to the Company by the applicable government
authority or other person or entity.

GENERAL RULES AND PROVISIONS

Service under this Schedule is subject to the General Rutes and Provisions contained in
Schedule 80 of the Company's Electric Tariff G.

DEFINITIONS

The following terms when used in this Schedule shall, solely for purposes of this Schedule,
have the meanings given below:

a. Conversion Area: The geographical area in which the Company replaces its overhead
electric distribution system with an Underground Distribution System.

-
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SCHEDULE 73
CONVERSION TO UNDERGROUND SERVICE
FOR CUSTOMERS OTHER THAN GOVERNMENT ENTITIES
(Continued)

b. Customer Reguested Change: Any change requested or caused by the Customer in the
engineering, design, construction and installation plan or in the Trenching and Restoration
plan of the Underground Distribution System. Customer Requested Changes may include,
but are not limited to, re-routing or re-locating the Underground Distribution System, use of
different or non-standard equipment, installation of equipment in indoor vault rooms,
expedited installation of the Underground Distribution System or use of Customer-provided
contractors to perform work that would otherwise be performed by the Company under this
Schedule. Customer Requested Changes do not include any change in the size of the
Conversion Area.

All Customer Requested Changes are subject to acceptance and approval by the Company. N)
Use of Customer-provided contractors is limited to the installation of duct and vaults where |
(i) all materials installed by the Customer are provided by the Company, or in the case of i
service line conduit, provided or approved by the Company, and (i) there is a one-hundred |
percent (100%) inspection and over-sight of the installation by the Company. A Customer |
Requested Change may include installation of service line conduit by the Customer on |
Customer-owned property. (N)

c. Facilities: All components of the Underground Distribution System, including but not limited
1o, primary voltage cables, secondary voltage cables, connections, terminations, pad-
mounted transformers, pad-mounted switches, ducts, vaults and other associated
components.

d. Govemment Entity: Any municipality, county or other government entity having authority
over the Public Thoroughfare in the Conversion Area.

e. Operating Rights: Any of the rights to space or other rights referred to in Section 7.a of this
Schedule.

f.  Public Thoroughfare: Any municipal, county, state, federal or other public road, highway or )

throughway, or other public right-of-way or other public real property rights aliowing for
electric utility use.

(K) Transferred to Sheet No. 73-f
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CONVERSION TO UNDERGROUND SERVICE
FOR CUSTOMERS OTHER THAN GOVERNMENT ENTITIES
(Continued)

g. Temporary Service: Temporary Service shall have the meaning set forth in the General M
Rules and Provisions of the Company’s Electric Tariff G and, in addition, shall mean ]
(i) limited overhead facilities that, at the request of a Cusiomer, the Company may elect in |
its sole discretion to leave in place within the Conversion Area after installation of the |
Underground Distribution System and/or (ii) limited overhead or underground facilities |
that, at the request of a Customer, the Company may elect in its sole discretion to install |
concurrently with the installation of the Underground Distribution System, and that, in i
each case, shall be used to provide overhead distribution service within the Conversion |
Area for such period as may be approved by the Company acting reasonably under the [
circumstances, (e.g., to accommodate other demolition or construction projects within the |
Conversion Area). M

h. Trenching and Restoration: Includes, but is not limited to, any or all of the following,
whether in Public Thoroughtfares or on other property: breakup of sidewalks, driveways,
street surfaces and pavements; disturbance or removal of landscaping; excavating for
vaults; trenching for ducts or cable; shoring, flagging, barricading and backfilling;
installation of select backfill ar concrete around ducts (if required); compaction; and
restoration of Public Thoroughfares and other property.

i. Underground Distribution System: An underground electric distribution system, excluding
“Underground Service Lines" as such term is defined herein, that is comparable to the
overhead distribution system being replaced. The Underground Distribution System
includes the Facilities as defined herein. For purposes of this Schedule, a “comparable”
system shall include, unless the Customer and the Company otherwise agree, the number
of empty ducts (not to exceed two (2), typically having a diameter of 6” or less) of such
diameter and number as may be necessary to replicate the load-carrying capacity (system
amperage class) of the overhead system being replaced.

j.  Underground Service Lines: The underground electric cables and associated
components extending from the service connections at the outside of the customers’
structures to the designated primary voltage or secondary voltage service connection
points of an Underground Distribution System.

(M) Transferred from Sheet No. 73-e
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SCHEDULE 74
CONVERSION TO UNDERGROUND SERVICE
FOR GOVERNMENT ENTITIES

AVAILABILITY

The Company shall instali an Underground Distribution System and shall remove the existing
overhead electric distribution system of 15,000 volts or less together with Company-owned
poles following removal of all utility wires therefrom under this Schedule when all of the
following conditions are met:

a. The Govemment Entity has determined that instailation of an Underground Distribution
System is or will be required and has notified the Company in writing of such
determination, and the Company and such Government Entity have agreed upon the
provisions of the Design Agreement and the Construction Agreement pursuant to which
the Company shall design and install an Underground Distribution System and provide
service under this Schedule.

b. The Company has the right to install, construct, operate, repair and maintain an electrical
distribution system (including an Underground Distribution System) within the Public
Thoroughfare in the Conversion Area pursuant to a franchise previously granted by the
Government Entity requesting such installation and executed by the Company, or, if there
is no such franchise, or if such franchise does not provide such right, pursuant to some
other grant of rights mutually agreed upon by the Company and the Government Entity.

c. All customers served by the Company within the Conversion Area will receive electric
service through Underground Service Lines from the Underground Distribution System,
unless the Company explicitly agrees to other electric service arrangements.

Govemnment Entities that are eligible to receive service under this Schedule are not eligible for
service under Schedule 73 of the Company’s Electric Tariff G.

AGREEMENT PROVISIONS

The Company shall provide and install an Underground Distribution System within the
Conversion Area subject o the terms and conditions of a Schedule 74 Design Agreement (the
*Design Agreement”) and a Schedule 74 Construction Agreement (the "Construction
Agreement"), and the following shall apply:

—_——2Z
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SCHEDULE 74
CONVERSION TO UNDERGROUND SERVICE
FOR GOVERNMENT ENTITIES
(Continued)

a. The Design Agreement and the Construction Agreement shall (i) be consistent with this
Schedule, and (i) be substantially in the forms of Attachment A and Attachment B hereto,
which attachments are by this reference incorporated in this Schedule as if fully set forth
herein. Without limiting the possibility that the Company and the Government Entity may
(consistent with this Schedule) mutually agree upon terms that are in addition to those
contained in the forms set forth in Attachments A and B hereto, neither the Government
Entity nor the Company shall be required to agree to additional terms as a condition of
service under this Schedule.

b. The Design Agreement and the Construction Agreement shall:

(1) except as otherwise provided in Section 2.b(2), obligate the Government Entity to pay
the Company 40% of the total Cost of Conversion and the Company to pay 60% of the
total Cost of Conversion;

(2) obligate the Government Entity to pay (i) 100% of the total Cost of Conversion for
conversion of that portion, if any, of the existing overhead distribution system located,
as of the date on which the Government Entity provides the notice referred to in
Section 4.a or the date on which the Government Entity commences acquisition or
condemnation of real property to facilitate construction of any public improvements
related to the conversion project, whichever occurs first, (A) outside of the Public
Thoroughfare or (B) pursuant to rights not derived from a franchise previously granted
by the Government Entity or pursuant to rights not otherwise previously granted by the
Government Entity, less (ii) the distribution pole replacement costs (if any) that would
be avoided by the Company on account of such conversion, as determined consistent
with the applicable Company distribution facilities replacement program, plus (jif) just
compensation as provided by law for the Company's Interests in real property on which
such existing overhead distribution system was located prior to conversion;

(3) obligate the Government Entity to pay the Company 100% of the costs of

(i) canceliation as provided herein; (i) any facilities installed at the time of the
conversion to provide Temporary Service, as provided for herein; and (iii) removal of
any facilities installed to provide Temporary Service (less salvage value of removed
equipment);

obligate the Company to pay 100% of the cost of obtaining the rights referred to in
Section 3.b; and

(5) obligate the Government Entity to (i) perform or to cause to be performed (A) all

Trenching and Restoration and job coordination required for the installation of the

Underground Distribution System and (B) all surveying for alignment and grades of

vaults and ducts and (i} to pay 100% of the cost of performance under clause (i) of this

Section 2.b(5).

4
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SCHEDULE 74
CONVERSION TO UNDERGROUND SERVICE
FOR GOVERNMENT ENTITIES
(Continued)

The Government Entity may, at its option, install ducts and vaults, provided that

(i) pursuant to the Design Agreement and the Construction Agreement the Government
Entity and the Company have mutually agreed upon (A) the cost of such installation to be
included in the Cost of Conversion and (B) the specifications and standards applicable to
such installation, and (ii) such installation is accomplished by the Government Entity in
accordance with the applicable design and construction specifications provided by the
Company for such installation pursuant to the Design Agreement. To the extent the
Government Entity installs any of the Facilities pursuant to the Construclion Agreement,
the Company shall not be required to do so under this Schedule.

A Government Entity that is a municipality shalt notify all persons and entities within the
Conversion Area that electric service to such persons and entities must be converted from
overhead to underground (as provided for in the Company’s Electric Tariff G) within the
applicable statutory period following written notice from the Government Entity that service
from underground facilities is available in accordance with RCW 35.96.050. The
Government Entity shall exercise its authority to order disconnection and removal of
overhead facilities with respect to persons and entities failing to convert service lines from
overhead to underground within the timelines provided in RCW 35.96.050.

INSTALLATION AND OPERATING RIGHTS:

a.

The Company may install all of the Facilities within a Public Thoroughfare in the locations
provided for in a franchise previously granted by the Government Entity or otherwise
provided for in the grant of rights referred to in Section 1.b. The Government Entity shall
act in good faith and shall use its best efforts to provide space sufficient for the safe and
efficient installation, operation, repair and maintenance of all of the Facilities (*Sufficient
Space”) within the Public Thoroughfare in the Conversion Area, and the Company shall
act in good faith and shall use its best efforts to install Facllities in such space within the
Public Thoroughfare. If the Company and the Government Entity agree that there is not
or will not be Sufficient Space within the Public Thoroughfare in the Conversion Area, then
the Government Entity shall provide Sufficient Space by obtaining additional Public
Thoroughfare or other equivalent rights mutually agreeable to the Government Entity and
the Company, title to which shall be in the Government Entity's name.
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SCHEDULE 74
CONVERSION TO UNDERGROUND SERVICE
FOR GOVERNMENT ENTITIES
{Continued)

If, notwithstanding the use of best efforts by each of the Government Entity and the
Company as provided in Section 3.a, the Government Entity and the Company do not
agree whether there is or will be Sufficient Space within the Public Thoroughfare in the
Conversion Area, the Company shall install those Facilities, for which there is not
Sufficient Space within the Public Thoroughfare, on property outside the Public
Thoroughfare, the rights for which shall be obtained by the Company at its sole expense.
Subject to the other provisions of this Schedule, nothing in this section shall excuse the
Company from complying with any work schedule agreed to by the Government Entity
and the Company pursuant to the Design Agreement and the Construction Agreement.

if the Government Entity requires the relocation of any Facilities installed pursuant to this
Schedule in a Public Thoroughfare within five (5) years from the date of the energization
for service of such Facilities, the Government Entity shall reimburse the Company for all
costs incurred by the Company in connection with the relocation and reinstallation of
facilities substantially equivalent to the relocated Facilities.

If the Government Entity requires (or takes any action that has the effect of requiring) a
third party not acting as an agent or a contractor of Government Entity to relocate any
Facilities installed pursuant to this Schedule in a Public Thoroughfare within five (5) years
from the date of the energization for service of such Facilities, the Government Entity shall
require the third party, as a condition to the Company’s performance of any relocation, to
pay the Company for all costs incurred by the Company in connection with the relocation
and reinstallation of facilities substantially equivalent to the relocated Facilities.

4. GENERAL

a.

Timing: The Company shall commence performance (as contemplated in the forms of
Design Agreement and Construction Agreement attached hereto as Attachments A and
B) within ten (10) business days of written notice from a Government Entity of its
determination that it requires installation of an Underground Distribution System under
this Schedule.

Ownership of Facilities: Except as otherwise provided in the Company’s Electric Tariff G,
the Company shall own, operate, and maintain the Underground Distribution System
installed or provided pursuant to this Schedule. '

Prior Contracts: Nothing herein contained shall affect the rights or obligations of the
Company under any previous agreements pertaining to existing or future facilities of
greater than 15,000 Volts within any Conversion Area.
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SCHEDULE 74
CONVERSION TO UNDERGROUND SERVICE
FOR GOVERNMENT ENTITIES
(Continued)

d. Temporary Service: Temporary Service shall not exceed a term of 18 months from the

date on which service from the Underground Distribution System is available, unless the
Company acting reasonably agrees to extend such term. Should a Temporary Service
not be removed within such 18-month period or such other period of time that has been
approved by the Company acting reasonably, a Government Entity that is a municipality
shall exercise its authority under RCW 35.96.050 to order such Temporary Service
disconnected and removed within the applicable statutory period following the date of
mailing of the Government Entity's notice under RCW 35.96.050. Otherwise, if a
Temporary Service is not disconnected or removed within such time approved by the
Company acling reasonably, the Government Entity shall pay either (i) 100% of the Cost
of Conversion for the entire Underground Distribution System or (ii) 100% of the costs of
converting only the Temporary Service to underground, whichever the Government Entity
may elect.

USE BY OTHER UTILITIES OF TRENCHES PROVIDED BY GOVERNMENT ENTITY

. Other utilities may be permitted by the Government Entity to use trenches provided by the

Government Entily pursuant to this Schedule for the installation of such other utilities’
facilities, so long as such faciliies, or the installation thereof, do not interfere (as determined
pursuant to the Company's electrical standards) with the installation, operation or
maintenance of the Company's Facilities located within such trenches.

CANCELLATION

If by written notice or other official action a Government Entity cancels or suspends indefinitely
or takes similar official action regarding a conversion project undertaken under this Schedule
prior to completion of the conversion to an Underground Distribution System, the Government
Entity shall pay the Company all of the costs incurred by the Company to the date of such
cancellation consistent with the termination provisions of the Design Agreement and
Construction Agreement.

STREET LIGHTING

Removal and replacement of existing street lighting or instaliation of new street lighting within
the Conversion Area suitable for service from the Underground Distribution System installed
pursuant to this Schedule shall be arranged separately as provided in the Company’s Electric
Tariff G.
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SCHEDULE 74 .
CONVERSION TO UNDERGROUND SERVICE
FOR GOVERNMENT ENTITIES
(Continued)

8. UNDERGROUND SERVICE LINES

Underground Service Lines shall be installed, owned, and maintained as provided in the
Company's Electric Tariff G.

9. GENERAL RULES AND PROVISIONS

Service under this Schedule is subject to the General Rules and Provisions contained in
Schedule 80 of the Company’s Electric Tariff G.

10. DEFINITIONS

The following terms when used in this Schedule, the Design Agreement or the Construction
Agreement shall, solely for purposes of this Schedule and such agreements, have the
meanings given below:

a. Conversion Area: The geographical area in which the Company replaces its overhead
electric distribution system with an Underground Distribution System.
b. Cost of Conversion: The cost of converting an existing overhead distribution system to an

Underground Distribution System shall be the sum of:

(i) the actual, reasonable costs to the Company for labor, materials and overheads and
all other reasonable costs, not including mark-up or profit of the Company, for design
of the Underground Distribution System, such costs to be determined in accordance
with the Design Agreement; plus

(i)) the actual costs 1o the Company for labor, materials and overheads and all other
costs, not including mark-up or profit of the Company, to construct and install the
Underground Distribution System, up to a maximum amount determined in
accordance with the Construction Agreement; plus

(ii)) the actual reasonable design costs to the Company {including costs for labor,
materials and overheads and all other reasonable costs), and the actual construction
and installation costs to the Company (including costs for labor, materials and
overheads and all other costs), less the salvage value to the Company of the facilities
removed, up to a maximum amount determined in accordance with the Construction
Agreement, in each case not including mark-up or profit of the Company, for removal
of the existing electrical facilities; plus
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SCHEDULE 74
CONVERSION TO UNDERGROUND SERVICE
FOR GOVERNMENT ENTITIES
(Continued)

(iv) the actual costs to the Government Entity (if any) of installation of ducts and vaulits or
other Facilities that the Government Entity has agreed to install for the Underground
Distribution System pursuant to the Construction Agreement, up to a maximum
amount determined in accordance with the Construction Agreement; plus

(v) the actual, reasonable costs to the Government Entity (if any) of obtaining Public
Thoroughfare or other equivalent rights for the Facilities pursuant to Section 3.a.

The Cost of Conversion shall not include any costs of Trenching and Restoration, or of
the Company's obtaining rights pursuant to Section 3.b of this Schedule. Company
upgrades and expansions, Government Entity requested changes and requested
upgrades, the cost of delays and overtime labor costs shall be as provided for in the
Design Agreement and the Construction Agreement.

Facilities: All components of the Underground Distribution System, including but not
limited to, primary voltage cables, secondary voltage cables, connections, terminations,
pad-mounted transformers, pad-mounted switches, ducts, vaults and other associated
components.

Government Entity: The municipality, county or other government entity having authority
over the Public Thoroughfare in the Conversion Area.

Public Thoroughfare: Any municipal, county, state, federal or other public road, highway
or throughway, or other public right-of-way or other public real property rights allowing for
electric utility use.

Temporary Service: Temporary Service shall have the meaning set forth in the General
Rules and Provisions of the Company's Electric Tariff G and, in addition, shall mean

(i) limited overhead facilities that, at the request of the Government Entity, the Company
may elect in its sole discretion to leave in place within the Conversion Area after
installation of the Underground Distribution System and/or (i) limited overhead or
underground facilities that, at the request of the Government Entity, the Company may
elect in its sole discretion to install concurrently with the installation of the Underground
Distribution System, and that, in each case, shall be used to provide overhead distribution
service within the Conversion Area for such period as may be approved by the Company
acting reasonably under the circumstances, (e.g., to accommodate other demolition or
construction projects within the Conversion Area).
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SCHEDULE 74
CONVERSION TO UNDERGROUND SERVICE
FOR GOVERNMENT ENTITIES
(Continued)

Trenching and Restoration: Includes, but is not limited to, any or all of the following,
whether in Public Thoroughfares or on other property: breakup of sidewalks, driveways,
street surfaces and pavements; disturbance or removal of landscaping; excavating for
vaults; trenching for ducts or cable; shoring, flagging, barricading and backfilling;
installation of select backfill or concrete around ducts (if required); compaction; and
restoration of Public Thoroughfares and other property; all in accordance with the
specifications applicable thereto set forth in the Design Agreement and the Construction
Agreement.

Underground Distribution System: An underground electric distribution system, excluding
"Underground Service Lines" as such term is defined herein, that is comparable to the
overhead distribution system being replaced. The Underground Distribution System
includes the Facilities as defined herein. For purposes of this Schedule, a “comparable”
system shail include, unless the Government Entity and the Company otherwise agree,
the number of empty ducts (not 1o exceed two (2), typically having a diameter of 6™ or
less) of such diameter and number as may be specified and agreed upon in the Design
Agreement and Construction Agreement necessary to replicate the Ioad—carrylng capacity
(system amperage class) of the overhead system being replaced.

Underground Service Lines: The underground electric cables and associated
components extending from the service connections at the outside of the customers’
structures to the designated primary voltage or secondary voltage service connection
points of an Underground Distribution System.

z

—

e L ——

~—

Issued: June 26, 2002

Effective: July 1, 2002

Advice No.: 2002-12

By Authority of the Washington Utilities and Transportation Commission in Docket Nos. UE-011670 & UG-011571

By:

Issued By Puget Sound Energy

George Pohndorf Title: Director, Rates & Regulation



H I]IYXH

Exhibit F



- | =~ ¢ 20607 099

SCHEDULE 74 UNDERGROUND CONVERSION

Project Design Agreement
_ L ]
Project Name: Tumwater - Tumwater Boulevard Widening Proiect
Project Number: 10475804 '
THIS Agreement, dated as of this _{T{nday of . 2004, is made by and betwaen

the City of Tumwater (the “Government Entity”), and PUGET SOUND ENERGY, Inc., 3 Washington
Corporation (the “Company”). :

RECITALS

A. The Company is a public service company engaged in the sale and distribution of electric
energy and, pursuant to ts franchise or other rights from the Government Entity, currently locates ifs
electric distribution facilities within the jurisdictional baundaries of the Government Entity.

: B. The Government Entity Is considering converslon of the Company’s existing overhead electric
distribution system to a comparabile underground electric disiribution, as more specifically described in the
Scope of Work (as defined in paragraph 2, below) furnished to the Company by the Government Entity
(the "Conversion Project”).

C. The Government Entity has requested that the Company perform certain engineering design
services and otherwise work cooperatively with the Governmant Entity to develop a mutually acceplable
Projact Pian (as defined in paragraph 6, below) for the Conversion Project, in accordance with and subject
lo the terms and conditions of this Agreement (the "Design Work™).

D. The Government Entity and the Company wish to execute this written contract in accordance
with Schedule 74 of the Company's Electric Tariff G (“Schedule 74") to govern the Design Work for the
Conversion Project. . :

AGREEMENT
The Government Entity and the Company therefare agree as follows:

1. Unless specifically defined otherwise herein, all terms defined in Schedule 74 shall have the same
meanings when used in this Agreement,

2. The Government Entity shall, within ten (10) business days after the date of this Agreement, provide
the Company with a written scope of work for the Conversion Project which includes, among other
things, (a) a reasonably detailed description of the scope of the work required for the Conversion
Project, (b) a list of the key milestone dates for the Conversion Project, (c) reasonably detalled
drawings showing any associated planned improvements to the Public Thoroughfare, and (d) a
statement as 1o whether the Government Entity desires to instafl the ducts and vaults for the
Conversion Project (the “Scope of Work"). The Government Entity shall provide the Company two (2)
mme: of 0? Scope of Work and a copy of the relevant electronic file(s) in a mutually agreed

ormal : :

3. Within ten {10) business days of is receipt of the Scope of Work, the Company shall prepare and
submit to the Government Entity (a) a reasonably detailed, good falth estimate of the cost to perform
the Design Work (the "Design Cast Estimate”), and (b) a proposed schedule for completion of the

Design Work which, to the extent reasonably practicable, reflects the applicable key milestone dates
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specified in the Scope of Work and provides for completion of the Deslgn Work within ninety (90)
business days from the date the Company-receives the Government Entity’s notice to proceed under
paragraph 5, below (the “Design Schedule®). The proposed Design Cost Estimate and the proposed
Design Schedule shall be based upon the then-current Scope of Work. Unless otherwise specified in
the Scope of Work, the Design Work shall not include negoliation or acquisition of third party property
rights but shall include preliminary planning between the Company and the Government Eniity
regarding their respective obligations for negoliating and acquiring third party property rights.

4. Within ten (10) business days after the Government Entity’s receipt of the proposed Design Cost

Estimate and the proposed Design Schedule from the Company, the Government Entity and the
Company shali meet in order to (a) review the proposed Design Cost Estimate, (b) review the
proposed Design Schedule; (c) review the Scope of Work, and (d) make any changes necessary lo
create a final Scopé of Work, final Design Cost Estimale, and final Design Schedule that are
reasonably acceptable to both parties. If the parties are unable to agree upon a final version of the
Scope of Work, Design Cost Estimate, and/or Design Schedule, then either party may, by written
notice to the other party, submit the matter for resolution pursuant to the dispute resolution procedures
in paragraph 16, below. The final Scope of Work, Design Cost Estimate and Design Schedule, once
determined in accordance with this paragraph 4, may thereafter be changed or amended only in
accordance with the change procedures set forth in paragraph 13, below. _

§. The Government Entity shall, within ten (10) business days after determination of the final of the
Scope of Work, Design Cost Estimate, and Design Schedule, Issue (a) a written notice to proceed
which shall delineate the final Scope of Work, Design Cost Estimate, and Design Schedule, or (b) a
writlen notice to terminate this Agreement without cost to the Govemment Entity. If the Government
Entity terminates this Agreement, the costs incurred by the Company in preparing and submitting the
Design Cost Estimate and the Design Schedule shall not be reimbursable to the Company, and the
rights and obligations of the parties under this Agreement shall be terminated in thelr entirety and
without llabliity to either party.

6. Following the Company’s receipt of the notice to proceed, and within the applicable time period -
specified in the Design Schedule, the Company shall, with the cooperation and assistance of the
Government Entity as outlined in this Agreement, prepare a project plan for the Conversion Project
(the "Project Pian®) which shall include, among other things, the following: (a) a detafled description of
the work that is required to be paerformed by each party and any third parly In connection with the
Conversion Project (the "Construction Work"), (b} the applicable requirements, drawings, and .
specifications for the Construction Work, (c) a description of any operating and other property rights
that are required 1o be obtained by each party for the Conversion Project (and the requirements and
specifications with respect thereto), (d) a detailed estimate of the costs to be incurred by each party in
its performance of the Construction Work, and (e) a delailed schedule for completing the Construction
Work (including, without limitation, the dates for delivery of the ducts and vaulls and other materlals
for uge at the site of the Construction Work). . :

7. The Government Enlity shall be responsible for coordinating the Design Work with all other design
work 1o be performed in connection with the Conversion Project and any associated planned
Improvements to the Public Thoroughfare. The parties shall work-together in an effort to mitigate the
costs of the Conversion Project to each party, including, without limitation, identifying ways (o
accommodate the facilities of the Company to be installed as part of the Converslon Project within the
Public Thoroughfare, : . '

8. Wilhin the applicable time period specified in the Design Schedule, the Company shall prepare and
submit to the Government Entily a proposed Initial draft of the Project Pian. The parties undersiand
and acknowledge that the proposed Project Plan submitied by the Campany shall be preliminary in .
nature and shall not include, without imitation, information required to be supplied by the Government
Entity (e.g.. scope and eslimate of the cost of the Construction Work to be performed by the ’
Govemmant Entity).
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9. Within the applicable time period specified in the Desigii Schedule, the Govemmaent Entity shall
(a) review the proposed Project Plan submitted by the Company, (b) complete any information
required to be supplied by the Government Entlty, (c) make any changes required to conform the
proposed Project Plan to the Scope of Work and this Agreement, and (d) retum the amended Project
Plan to the Company.

10. Within the applicable time period specified in the Design Schedule, the Company shall review the ]
amended Project Plan submitted by the Government Entity and notify the Government Entity in wriling
of either the Company's acceptance of, or the Company’s specific objections to, the amended Project
Plan. If the Company makes any objection to the amended Project Plan, and the parties are unable to
resolve the objections and mutually agree upon the Project Plan prior to the final design date specified
in the Design Schedule, then either party may, by written notice to the other party, submit the matter
for resolution pursuant to the dispute resolution procedures in paragraph 16, below. The Project Pian,
as mutually agreed upon by the parties or established through the dispute resolution process, shall be
attached to and incorporated in a Project Construction Agreement substantially in the form attached
hereto as Exhibit A (the “Construction Agreement”) which Is to be signed by the parties prior to
commencement of the Constructlon Work.

11. The partles intend and agree that the Design Work and the Project Plan In its final form shall conform
to the foffowing requirements:

(a) The Project Plan shall, If requested by the Government Enfity in its initial Scope of Work, specify
that the Government Enlity shall install the ducts and vaults for the Conversion Project; provided
that (i) the parties mutually agree upon and set forth In the Project Plan (A) the costs of such
installation work to be included in the Cost of Conversion, and (B) the specifications and
standards applicable to such installation work, and (i) such installation work is accomplished by
the Government Entity In accordance with the applicable design and construction specifications
provided by the Company and set forth in the Project Plan, ’

(b) Each estimate of the costs to be incurred by a party shall, at a minlmum, be broken down by
(i) the deslign and engineering costs, (W) property and related cosls, including any costs of
obtaining operating rights, and (ifi) construction costs, including and fisting separately inspection,
labor, maleriafs, and equipment. )

{c) Al faciities of the Company installed as part of the Conversion Project shall be located, and all
related property and operating rights shall be obtained, in the manner set forth in the applicable
provisions of Schedule 74. The Project Plan shall describe in detall the location of such facilities,
any related property and operating rights required to be obtained, and the relative responsibilities
of the partles with respact therelo. ’ '

(d) The schedule set forth in the Project Plan for completing the Construction Work shall Mm. ala
minimum, milestone time perlods for completion of the Trenching, Installation of ducts and vaults,
the construction and removal of any Temporary Service, and the removal of overhead faclitles,

{e) The Project Plan may include the specifmtion of work and requirements for Government-
Requested Upgrades and Company-fiitiated Upgrades; provided, however, that the costs
Incurred by the Company with respect to the deslgn and englneering of Company-tnltiated
Upgrades shali not'be included In the costs reimbursable to the Company under this Agreement
or the Construction Agreement. For purposes of the foregolng, (i) the term "Government-
Requested Upgrade" shall mean any feature of the Underground Distribution System which is
requested by the Government Entity and is not reasonably required to make the Underground
Distribution System comparable to the overhead distribution system being replaced, and (ii) the
lerm "Company-initiated Upgrade” shali mean any feature of the Underground Distribution System
which Is required by the Company and Is not reasonably required to make the Underground
Oistribution System comparable to the overhead distribution system being replaced. For
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oses of subparagraph (if), above, a "comparable” system shafl include, unless the parties
mrwlse agroe, m'e%ru:\befoof emply ducts (not to exceed two (2), typically having a diameter of
6" or less) of such diameter and number as may be specified and agreed upon in the final Scope
of Work necessary to replicate the load-carrying capacity (system amperage class) of the
overhead system being replaced. For purposes of subparagraph (i), above, any emply ducts
instalied at the request of the Government Entlty shall be a Government-Requested Upgrade.

(N The Project Plan shall set forth alt specifications, design slandards and other requirements for the
Construction Work and the Conversion Project, including, but not imited to, the following: :
(1) applicable faderal and state safety and electric codes and standards, (ii) applicable construction
and other standards of the Company, and (fii) applicable street design and olher standards of the
Government Entity which are in effect as of the commencement of the Conversion Project.

12. Upon request of the Government Entity, and in any event at the times specified in the Design
Schedule, the Company shall provide periadic reports which compare the actual costs of the Design
Work incurred to that point in time to the Design Cost Estimate, as changed or amended in
accordance with paragraph 13, below. Further, f at any tme the Company reasonably expecls that
the actual cost of the Design Work will exceed the Design Cost Estimate, as changed or amended in
accordance with paragraph 13, below, the Company shall notify the Government Entity immediately.
Upon recelpt of the Company’s notice, the Govemment Entity may, at &s option,

(a) notify the Company in writing that this Agreement is terminated; or

(b) request a reasonably detailed explanation supported by documentation (reasonably salisfactory to
the Government Entity) fo establish that the actual costs in excess of the Design Cost Estimate
are; ’ :

(i) reasonable, .

(i) consistent with the Scope of Work, and

_(lll) consistent with sound engineering practices.

If the Government Entity requests an explanation, the Government Entity shall, within ten (10)
business days after receipt of the explanation, . .

(a) change the Scope of Work in accordance with paragraph 13, below, or

(b) direct the Company to continue with the Design Work without a change in the Scope of Work, but
reserving to the Government Entity the right to dispute the reasonableness of the cosls to be pald
the Company under paragraph 14, below, in accordence with the dispute resolution procedures in
paragraph 16, below, or .

(c) direct the Company to discontinue performing the Design Work pending resoiution, bursuant to
paragraph 16, below, of any dispule regarding the reasonableness of the costs, In which event the
Design Schedule will be adjusted to reflect the delay, or ' ) '

{d) notify the Company in writing that this Agreement is terminaled.

In the event the Government Entity terminates this Agreement or discontinues the performance of the
Design Work under subparagraph (c), above, for mare than ninety (90) days, the Government Entity
shall pay the Company for efl costs incurred by the Company In its performance of the Design Work
m to the date the Company receives the Government Entity’s notice of termination, plus any costs

med by the Company for mataerials and other items ordared or pracured by the Company with the
prior authorization of the Governmient Entity in order to meet the schedule for the Conversion Project.
The foregoing payment obligation shall survive any termination of this Agreement.
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13. (a) Either party may, al any time, by written notice thereof to the other party, request changes to the
Scope of Work (a "Request for Change”). No Request for Change shail be effective and binding
upon the parties unless signed by an authorized representative of each party. if any approved
Request for Change would cause an increase in the cost of, or the time requlred for, the
performance ‘of any pari of the Design Work, an equitable adjustment In the Design Cost Estimate
and the Design Schedule shall be made lo reflect such increase. The parties shall negotiate in

> good faith with the objective of agresing in writing on a mutually acceptable equitable adjustment.
H the parties are unable to agree upon the terms of the equitable adjustment, either party may -
submit the matter for resolution pursuant to the dispute resolution procedures in paragraph 16,
below. Notwithstanding any dispute or delay in reaching agreement or arriving at a mutually
acceplable equitable adjustment, each party shali, if requested by the other party, proceed with
the Design Work in accordance with the Request for Change. Any such request to proceed must -
be accompanied by a writien statement setting forth the requesting party’s reasons for rejecting
the proposed equitable adjustment of the other party.

(b) The Design Cost Estimate and/or the Design Schedule shall be equitably adjusted from time to
time lo reflect any change in the costs or time required to perform the Design Work to the extent
such change is caused by: (i) any Force Majeure Event under paragraph 17, below, (ii) the
discovery of any condition within the Conversion Area which affects the scope, cost, schedule or
other aspect of the Deslgn Work and was not known by or disclosed to the affected party prior to
the date of this Agreement, or () any change or inaccuracy in any assumptions regarding the
scope, cost, schedule or other aspect of the Design Work which are expressly identified by the
parties in the final Scope of Work. Upon the request of either party, the parties will negotiate in
good faith with the objective of agresing in wriing on a mutually acceptable equitable adjustment.
¥, al any time thereafter, the parties are unable to agree upon the terms of the equilable -
adjustment, either party may submit the matter for resolution pursuant to the dispute resolution
provisions in paragraph 16, below. ’

14. Upon completion of the Design Work (i.a., the date on which the Project Plan is final under
paregraph 10, above, either by mutual agreement of the parties or as established through the dispute
resolution procedures), the Govemnment Entity shalt pay the Company all actual, reasonable costs to
the Company for the Design Work (which, if disputed In good faith by the Government Entity, may be
submifted by either party for resolution pursuant to the dispute resolution provisions In paragraph 16,
below), plus any costs incurred by the Company for materials and other items ordered by the
Company with the prior authorization of the Government Entity in order to meet the schedule for the
Conversion Project. If, thereafter, the Construction Agreement is executed by the partles and the
Converslon Project is completed within five (5) years from the date of this Agreement, the full amount
of the costs incurred by the Company in its performance of the Design Work shall be inciuded in the
“"Shared Company Costs" under the Consiruction Agreement and any payment of such amounts
under this Agreement shall be credited to the Govemnment Entity in calculating the “Net Amount”
payable under the Construction Agreement. ' '

15. Within sixty (60) business days after completion of the Design Work, the Company shall issue to the
Government Entity an itemized Invoice for the amounts payable under this Agreement, Such invoice
shall be in a form mutually agreed upon by the Company and the Government Entity and shall, at a
minimum, ftemize the deslgn and engineering cosls, including and listing separately Inspection, fabor,
materials and equipment. In the event the Govemment Entity does not verify such involce within ten
(10) business days of receipt, the Government Entity shali provide a written request to the Company
specifying the additional information needed lo verify the invoice. The Company will provide, within a
reasonable period afier recelipt of any request, such documentation and information as the
Government Entity may reasonably request to verify such invoice. The Government Entity shall pay
the Company all amounts payable under this Agreement within thirty (30) days after receipt of the
Company's involce. Payment as provided In this Agreement shall be full compensation for the
Company's performance of the Design Work, including without limitation all services rendered and all
materials, supplies, equipment, and incidentals necessary to complete the Design Work.
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18.

1.

18.

Dispute Resolution Procedures:

{a) Any dispute, disagreement or claim arising out of or concerning this Agreement must first be
presented to and considered by the parties. A party who wishes dispute resolution shall notify the
other party in writing as to the nature of the dispute. Each party shall appoint a representative
who shall be responsible for representing the party’s inlerests. The representatives shall
exercise good faith efforts to resolve the dispute. Any dispute that is not resolved within ten (10)
business days of the date the disagreement was first raised by writien notice shail be referred by
the parties’ representatives In writing to the senior management of the parties for resolution. In
the event the senior management areé unable to resolve the dispute within twenty (20) business
days (or such other period as the parties may agres upon), each party may pursue resclution of
the dispute through other legal means conslistent with the terms of this Agreement. All
negotiations pursuant to these procedures for the resolution of disputes shall be confidential and
shall be treated as compromise and settiement negollations for purposes of the state and federal
rules of evidence.

(b) Any claim or dispute arising hereunder which refales to the Scope of Work, Design Cost
Estimate, and Design Schedule under paragraph 4, above; the Project Plan under paragraph 10,
above; or any Request for Change (including, without limitation, any associated equitable
adjustment) under paragraph 13, above; and is not resolved by senlor management within the

-time permitted under paragraph 16(a), above, shall be resoived by arbitration in Seattle,
Washington, under the Construction industry Arbitration Rules of the American Arbitration
Association then in effect. The decision(s) of the arbltrator{s) shall be final, conclusive and
binding upon the Parties. All other disputes shall be resolved by filigation in any court or
governmental agency, as applicable, having jurisdiction over the Parties and the dispute.

(c) In connection wilh any arbitration under this paragraph 18, costs of the arbiirator(s), hearing
rcoms and other common costs shall be divided equally among the parties. Each party shall
bear the cost and expense of preparing and presenting its own case (including, but not limited to,
its own attorneys' fees); provided, that, in any arbitration, the arbitrator(s) may require, as part of
his or her declsion, reimbursement of all or a portion of the prevailing party's costs and expenses
by the other party.

(d) Unless otherwise agreed by the parties in writing, the paﬂles shall continue to perform their
respective obligations under this Agreement during the pendency of any dispute.

in the event that elther party Is prevented or delayed in the perfoermance of any of its obligations under
this Agreement by reason beyond iis reasonable controf (a “Force Majeure Event™), then that party’s
performance shall be excused during the Force Majeure Event. Force Majeure Events shall include,
without limitation, war; civil disturbance; flood, earthquake or other Act of God; storm, earthquake or
other condition which necessitates the mobllization of the personnel of a party or its contraclors to
restore utillty service to customers; laws, regulations, rules or orders of any govemnmental agency;
sabotage; strikes or similar labor disputes lnvolving personnel of a parly, its contractors or a third
party, or any fallure or delay in the performance by the cther party, or a third party who is not an
employes, agent or contractor of the party clalming a Force Majeure Event, In connection wilh the
Work or this Agreement. Upon removai or termination of the Force Msjeure Evenl, the party claiming
a Force Majeure Event shall promptly perform the affected obligations In an orderly and expedited
manner under this Agreement or procure a substitute for such obligation. The parties shall use all
commerclally reasonable efforts to eliminate or minimize any delay caused by a Force Majeure Event.

This Agreement is subject to the General Rules and Provislons sét forth in Tarlﬂ' Schedule 80 of the
Company’s electric Tariff G and to Schedule 74 of such Tariff as approved by the Washington Utliities
and Transportation Commission and in effect as of the date of this Agreement. ‘
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19. Any natice under this Agreement shafl be in wriling and shall be faxed (with a copy foflowed by mal or
: hand delivery), delivered in person, or malied, properly addressed and stamped with the required
postage, to the Intended reciplent as follows: :

if to the Government Entity:
' Clty of Tumwater

555 Isreal Road S.W.
Tumwater WA
Attn: Mr. Jay Eaton, PE

Fax: 360/754-4142

fo m ? Puget Sound Energy, Inc.
3130 South 38™ Street TAC-LL
Tacoma, WA 98409
Alin: Barry Lombard

Fax: 253/476-6037

Either party may change its address specified in this paragraph by giving the other party notice of such
changae In accordance with this paragraph. -

20. This Agresment shall in alf respects be interpreled, construed and enforced In accordance with the
laws of the State of Washington (wilhout reference to rules governing conflict of laws), except o the
extent such laws may be preempted by the laws of the United States of America.

21. This Agreement constilutes the enlire agreement of the partle.é with réspect to the subject matter
hereof and alt other agreements and understandings of the Parties, whether written or oral, with
respect to the subject matter of this Agreement are heraby superseded in their entireties.

22. This Agreement shall be binding upon and inure to the benefit of the respective successors, assigns,
purchasers, and transferees of the parties, Including but not limited to, any entity to which the rights or
obligations of a party are assigned, delegated, or fransferred In any corporate reorganization, change
of arganization, or purchase or transfer of assets by or to another corporation, partnership,
association, or other business organization or division thereof. ' :

Government Enﬁty: . ) . Company:

CITY OF TU%R PUGET SOUND ENERGY, INC.
- A7) -
ov_/ J/f -~ (_ ’!‘qup BY %'—%"\ @mo '
“Ralph{/C. Osgood - / ' L/
ITS _ Mayor, . . . ITS_ Mun '
Date Signed__fpril 317, 2004 Date Signed 5_/ I’?! M
Approved as to form:
Lhiss by . JOnGny
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