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| SP-bound traffic, however, thistraffic is excepted from the scope of the “telecommunications’ subject
to reciproca compensation under section 251(b)(5).

45.  Werecognize, asnoted earlier, that based on the rationale of the Declaratory Ruling,
the court indicated that the question whether thistraffic was “loca or interstate’ was critica to a
determination of whether |SP-bound traffic should be subject to reciprocal compensation.®* We believe
that the court’ s assessment was a result of our statement in paragraph nine of the Declaratory Ruling
that “when two carriers collaborate to complete alocal call, the originating carrier is compensated by
its end user and the terminating carrier is entitled to reciproca compensation pursuant to section
251(b)(5) of the Act.”® We were mistaken to have characterized the issue in that manner, rather than
properly (and more naturdly) interpreting the scope of “tdecommunications’ within section 251(b)(5) as
being limited by section 251(g). By indicating thet dl “local calls” however defined, would be subject
to reciprocal compensation obligations under the Act, we overlooked the interplay between these two
inter-related provisons of section 251 -- subsections (b) and (g). Further, we created unnecessary
ambiguity for oursaves, and the court, because the statute does not define the term “local cdl,” and thus
that term could be interpreted as meaning either traffic subject to locd rates or treffic thet is
jurisdictionally intrastate. Inthe context of 1SP-bound traffic, as the court observed, our use of the
term “loca” creeted a tenson that undermined the prior order because the ESP exemption permitted
|SPs to purchase access through local business tariffs® yet the jurisdictional nature of thistraffic has
long been recognized as interstate.

46. For amilar reasons, we modify our anadlysis and conclusion in the Local Competition
Order.® Therewe held that "[t]rangport and termination of local traffic for purposes of reciproca
compensation are governed by sections 251(b)(5) and 251(d)(2)." We now hold that the
telecommuni cations subject to those provisons are dl such telecommunications not excluded by section
251(g). Inthe Local Competition Order, asin the subsequent Declaratory Ruling, use of the phrase
"locd traffic" created unnecessary ambiguities, and we correct that mistake here.

47.  Wenote that the exchange of traffic between LECs and commercid mobile radio
sarvice (CMRYS) providersis subject to adightly different andyss. Inthe Local Competition Order,
the Commission noted its jurisdiction to regulate LEC-CMRS interconnection under section 332 of the
Act” but decided, at its option, to apply sections 251 and 252 to LEC-CMRS interconnection.® At
that time, the Commission declined to delineate the precise contours of or the relationship between its
jurisdiction over LEC-CMRS interconnection under sections 251 and 332,” but it made clear that it

% Bell Atlantic, 206 F.3d at 5.

# Declaratory Ruling, 14 FCC Red at 3695 (emphasis added).

% Thisis the compensation mechanism chosen by the ISPs. See note 105, infra.

% |_ocal Competition Order, 11 FCC Red at 1033-34.

8 47 U.S.C. § 332; Local Competition Order, 11 FCC Red at 16005-06.

8 |_ocal Competition Order, 11 FCC Red at 16005-06; see also lowa Utils. Bd. v. FCC, 120 F.3d at 800 n. 21 (finding
that the Commission had jurisdiction under section 332 to issue rules regarding LEC-CMRS interconnection,

including reciprocal compensation rules).

89 We seek comment on these issuesin the NPRM.
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interpretation of the scope of section 251(b)(5). In that regard, the court appeared not to question the
Commission’s longstanding assertion of jurisdiction over ESP traffic, of which Internet-bound trafficisa
subset.'® It did, however, unambiguoudy question whether, for purposes of interpreting section
251(b)(5), thejurisdictiond end-to-end andysis was dispostive. Accordingly, the court explained its
basis for remand as follows. “Because the Commission has not supplied ared explanation for its
decision to treat end-to-end analys's as contralling [in interpreting the scope of section 251(b)(5)] . . .
we must vacate the ruling and remand the case.”'®

54.  Asexplained above, we no longer construe section 251(b)(5) using the dichotomy set
forth in the Declaratory Ruling between “locd” traffic and interdate traffic. Rather, we have darified
that the proper analysi's hinges on section 251(g), which limits the reach of the reciproca compensation
regime mandated in section 251(b). Thus our discussion no longer centers on the jurisdictiond inquiry
et forth in the underlying order. Nonetheless, we take this opportunity to respond to questions raised
by the court regarding the differences between 1SP-bound traffic (which we have dways held to be
predominantly interstate for jurisdictiona purposes) and intrastate cals to “ communicaions-intensve
business end user[g],"*** such astravel agencies and pizza parlors.

55.  Contrary to the arguments made by some IXCs, the Commission has been consgtent in
itsjurisdictiona treatment of 1SP-bound traffic. For compensation purposes, in order to create a
regulatory environment that will dlow new and innovative sarvices to flourish, the Commisson has
exempted enhanced service providers (including 1SPs) from paying for interstate access service a the
usage-based rates charged to IXCs.'® The ESP exemption was and remains an affirmative exer cise of
federd regulatory authority over interstate access service under section 201, and, in affirming pricing
under that exemption, the D.C. Circuit expresdy recognized that ESPs use inter state access service!®

Moreover, notwithstanding the ESP exemption, the Commission has dways per mitted enhanced
service providers, including 1 SPs, to purchase thelr interstate access out of interdtate tariffs -- thus

%2 The D.C. Circuit itself has long recognized that ESPs use interstate access. See, e.g., NARUC v. FCC, 737 F.2d at
1136.

103 Bgl| Atlantic, 206 F.3d. at 8.
104 Bel| Atlantic, 206 F.3d at 7.

1% As noted, the Commi ssion has permitted ESPs to pay local business line rates from intrastate tariffs for |LEC-
provided access service, in lieu of interstate carrier access charges. See, e.g., MTS'WATS Market Structure Order, 97
FCC 2d at 715; ESP Exemption Order, 3 FCC Red at 2635 n.8, 2637 n.53. ESPs aso pay the federal subscriber lines
charges associated with those business lines and, where appropriate, the federal special access surcharge. The
subscriber line charge (SLC) recovers a portion of the cost of a subscriber’sline that is allocated, pursuant to
jurisdictional separations, to the interstate jurisdiction. See 47 C.F.R. § 69.152 (defining SLC); 47 C.F.R. Part 36
(jurisdictional separations). The special access surcharge recoversfor use of thelocal exchange when private
line/PBX owners“circumvent the conventional long-distance network and yet achieve interstate connections
beyond those envisioned by the private line service.” NARUC v. FCC, 737 F.2d at 1138. See 47 C.F.R. §69.115.

1% Wwith judicial approval, the Commission initially adopted this access service pricing policy in order to avoid rate
shock to afledgling enhanced servicesindustry. NARUC v. FCC, 737 F.2d a 1136-37. Inthe decision affirming this
pricing policy, the court expressly recognized that ESPs use interstate access service. |1d. at 1136 (enhanced service
providers“may, at times, heavily use exchange access’). The Commission recently decided to retain this policy,
largely becauseit found that it made little sense to mandate, for the first time, the application of existing non-cost-
based interstate access rates to enhanced services just as the Commission was reforming the access charge regime to
eliminate implicit subsidies and to move such charges toward competitive levels. Access Charge Reform Order, 12
FCC Rcd at 16133, aff' d, Southwestern Bell Telephone Co., 153 F.3d at 541-42.
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underscoring the Commission’s consistent view that the link LECs provide to connect subscribers with
ESPsis an interstate access service.'”’

56.  Wedo not believe that the court's decision to remand the Declaratory Ruling reflectsa
finding that such traffic condtitutes two cals, rather than a single end-to-end cdl, for jurisdictiona
purposes. The court expresdy acknowledged that “the end-to-end andysis applied by the Commisson
hereis one that it has traditionaly used to determine whether acall iswithin its interstate jurisdiction.'%

The court aso said that "[t]here is no dispute that the Commission has historicaly been judtified in
relying on this method when determining whether a particular communication isjurisdictionaly
interstate.® And the court appeared to suggest, at least for the sake of argument, that the Commission
had not misgpplied that andyssas a jurisdictional matter in finding thet |SP-bound traffic was
interstate.*™® We do recognize, however, that the court was concerned by how one would categorize
this traffic under our prior interpretation of section 251(b)(5), which focused on whether or not | SP-
bound calswere“loca.” That inquiry arguably implicated the compensation mechanism for the traffic
(which included alocal component), as well as the meaning of the term “termination” in the specific
context of section 251(b); but neither of these issues is germane to our assertion of jurisdiction here
under our section 201 authority.

57. For jurisdictiond purposes, the Commission views LEC-provided access to enhanced
sarvices providers, including | SPs, on the basis of the end points of the communication, rather than
intermediate points of switching or exchanges between carriers (or other providers).™ Thus, in the
ONA Plans Order, the Commission emphasized that “when an enhanced serviceisinterdate (that is,
when it involves communications or transmissions between points in different states on an end-to-end
basis), the underlying basic services are subject to [our jurisdiction].”*** Congistent with that view,
when end-to-end communications involving enhanced service providers cross sete lines, the
Commission has categorized the link that the LEC provides to connect the end-user with an enhanced
sarvice provider asinterstate access service™ Internet service providers are a class of ESPs.

97 See, e.g., MTSYWATS Market Structure Order, 97 FCC 2d at 711-12, 722; Filing and Review of Open Network
Architecture Plans, CC Docket No. 88-2, Memorandum Opinion and Order, 4 FCC Rd 1, 141 (1988), aff'd, California v.
FCC, 4 F.3d 1505 (9th Cir. 1993) (ONA Plans Order); GTE Telephone Operating Cos., CC Docket No. 98-79,
Memorandum Opinion and Order, 13 FCC Rcd 22466 (1998).

108 Bel| Atlantic, 206 F.3d at 3.
10914, at 5.

"0see eg., id.at 6,7 (accepting, arguendo, that |SP-bound trafficis like X C-bound traffic for jurisdictional
purposes).

1 See, e.g., BellSouth MemoryCall, 7 FCC Red at 1620 (voicemail isinterstate because “there is a continuous path of
communications across state line between the caller and the voice mail service”); ONA Plans Order, 4 FCC Red at 141
(an enhanced serviceis subject to FCC authority if it isinterstate, “that is, when it involves communications or
transmissions between points in different states on an end-to-end basis”).

2 ONA Plans Order, 4 FCC Red at 141; see also id., Memorandum Opinion and Order on Reconsideration, 5 FCC Red
3084, 3083-89 (1990), aff'd, California v. FCC, 4 F.3d 1505 (9" Cir. 1993)(rejecting claim that basic service elements,
consisting of features and functions provided by telephone company’slocal switch for benefit of enhanced service
providers and others, are separate intrastate offerings even when used in connection with end-to-end
transmissions).

3 See, e.g., MTSYWATS Market Structure Order, 97 FCC 2d at 711 (“[almong the variety of users of access service
are ... enhanced service providers’); Amendment of Part 69 of the Commission’s Rules Relating to Enhanced Service
(continued....)
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Accordingly, the LEC-provided link between an end-user and an ISP is properly characterized as
inter state access.™

58. Most Internet-bound traffic traveling between a LEC' s subscriber and an ISP is
indisputably interstate in nature when viewed on an end-to-end basis. Users on the Internet are
interacting with agloba network of connected computers. The consumer contracts with an ISP to
provide access to the Internet. Typically, when the customer wishes to interact with a person, content,
or computer, the customer’s computer cals a number provided by the ISP that is assgned to an ISP
modem bank. The ISP modem answersthe cdl (the familiar squelch of computers handshaking). The
user initiates acommunication over the Internet by transmitting acommand. 1n the case of the web, the
user requests awebpage. This request may be sent to the computer that hosts the webpage. In redl
time, the web host may request that different pieces of that webpage, which can be stored on different
servers across the Internet, be sent, aso in red time, to the user. For example, on a sports page, only
the format of the webpage may be stored at the host computer in Chicago. The advertisement may
come from a computer in Cdifornia (and it may be a different advertisement each time the page is
requested), the sports scores may come from acomputer in New Y ork City, and a part of the webpage
that measures Internet traffic and records the user’ s vist may involve a computer in Virginia. If the user
decides to buy something from this webpage, say a ports jersey, the user clicks on the purchase page
and may be transferred to a secure web server in Maryland for the transaction. A single web address
frequently results in the return of information from multiple computers in various locations globdly.
These different pieces of the webpage will be sent to the user over different network paths and
assembled on the user’s display.**®

59.  The“communication” taking place is between the did-up customer and the globa
computer network of web content, e-mail authors, game room participants, databases, or bulletin board
contributors. Consumers would be perplexed to learn regulators believe they are communicating with
ISP modems, rather than the buddies on their e-mal ligts. The proper focus for identifying a
communication needs to be the user interacting with a desired webpage, friend, game, or chat room, not
on the increasingly mystifying technical and mechanicd activity in the middle that makes the
communication possible™ 1SPs, in most cases, provide services that permit the did-up Internet user to
communiceate directly with some distant site or party (other than the 1SP) that the caller has specified.

60. ISP sarvice is andogous, though not identical, to long distance calling service. An
AT&T long distance customer contracts with AT& T to facilitate communications to out-of-state
locations. The customer usesthe loca network to reech AT& T’ sfacilities (its point of presence). By
diding “1” and an area code, the customer isin essence addressing his call to an out of ate party and is
indructing his LEC to ddiver the call to hislong distance carrier, and ingructing the long distance carrier

(Continued from previous page)
Providers, CC Dacket No. 87-215, Notice of Proposed Rulemaking, 2 FCC Red 4305, 4305, 4306 (1987) (noting that
enhanced service providers use “exchange access service”); ESP Exemption Order, 3 FCC Rcd at 2631 (referring to
“certain classes of exchange access users, including enhanced service providers”).

4 See, e.g., Access Charge Reform Order, 12 FCC Red at 16131-32; GTE Telephone Operating Cos.,13 FCC Red at
22478. Cf. Bell Atlantic, 206 F.3d at 4, 6-7.

5 Of course, the Internet provides applications other than the World Wide Web, such as e-mail, games, chat sites, or
streaming media, which have different technical characteristics but all of which involve computersin multiple
locations, often across state and national boundaries.

1% See Qwest Roadmap at 4-5, 9-10.
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to pick up and carry that call to hisintended destination. The caller on the other end will pick up the
phone and respond to the caler. The communication will be between these two end-users. This
andogy is not meant to prove that ISP service isidenticd to long distance service, but is used merely to
bolster, by analogy, the reasonableness of not characterizing an | SP as the destination of acdl, but asa
fadilitator of communication.

61. Moreover, asthelocal exchange carriers have correctly observed, the technical
configurations for establishing dia-up Internet connections are quite Smilar to certain network
configurations employed to initiate more traditiona long-distance calls™*’ In most cases, an ISP's
customer first diads a seven-digit number to connect to the | SP server before connecting to awebsite,
Long-distance service in some network configurationsisinitiated in a subgtantidly smilar manner. In
particular, under "Feature Group A" access, the caller first dials a seven-digit number to reach the IXC,
and then dials a password and the called party's area code and number to complete the call.
Notwithstanding this diaing sequence, the service the LEC providesis considered i nter state access
sarvice, not aseparate local call.™*® Internet calls operate in asimilar manner: after reaching the ISP's
server by dialing a saven-digit number, the caller selects awebsite (which isidentified by a 12-digit
Internet address, but which often is, in effect, "speed diaed" by clicking an icon) and the ISP connects
the cdler to the selected webgte. Such cdling should yidd the same jurisdictiond result asthe
anaogous cdlsto IXCsusing "Feature Group A" access.

62.  Commission precedent aso rgects the two-cdl theory in the context of calsinvolving
enhanced services. In BellSouth MemoryCall, the Commission preempted a state commission order
that had prohibited BellSouth from expanding its voice mail service -- an enhanced service -- beyond its
existing customers™® In doing so, it rejected claims by the tate that the Commission lacked jurisdiction
to preempt because, alegedly, out-of-date cdlsto the voice mail service redly condituted two cdls. an
inter state cal from the out- of- Sate caller to the telephone company switch that routes the cal to the
intended recipient's location, and a separate intragtate cal that forwards the communication from the
switch to the voice mail apparatusin the event that the called party did not answer.*® The Commission
explained that, whether a basic tdecommunications service is a issue, or whether an enhanced service
rides on the telephone company's te ecommunications service, the Commisson’sjurisdiction does not
end at the locd switchboard, but continues to the ultimate destination of the call.***

63.  Thelnternet communication is not analogous to traditiond telephone exchange services.
Locd cdls set up communication between two parties that reside in the same locdl cdling area. Prior
to the introduction of local competition, that call would never leave the network of the incumbent LEC.
As other carriers were permitted to enter the loca market, acal might cross two or more carriers
networks smply because the two parties to the communication subscribed to two different local
cariers. The two parties intending to communicate, however, remained squardly in the same loca

17 See, e.g., Verizon Remand Reply at 9 (Internet traffic isindistinguishable from Feature Group A access service).

18 See |_ocal Competition Order, 11 FCC Red at 15935 n. 2091 (describing "Feature Group A" access service); see
also MCI Telecomm. Corp. v. FCC, 566 F.2d 365, 367 n.3 (D.C. Cir. 1977), cert. denied, 434 U.S. 1040 (1978).

19 Bell South MemoryCall, 7 FCC Red at 1619.
21d. at 1620.

211d. at 1621.
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we believe it prudent to avoid a“flash cut” to a new compensation regime that would upset the
legitimate business expectations of carriers and their customers. Subsequent to the Commission’s
Declaratory Ruling, many states have required the payment of reciproca compensation for 1SP-bound
traffic, and CLECs may have entered into contracts with vendors or with their 1SP customers that
reflect the expectation that the CLECs would continue to receive reciprocal compensation revenue. We
believe it gppropriate, in tailoring an interim compensation mechanism, to take those expectations into
account while smultaneoudy establishing rates that will produce more accurate price sgnas and
substantidly reduce current market distortions. Therefore, pending our consideration of broader
intercarrier compensation issues in the NPRM, we impose an interim intercarrier compensation regime
for 1SP-bound traffic that servesto limit, if not end, the opportunity for regulatory arbitrage, while
avoiding a market-disruptive “flash cut” to a pure bill and keep regime. The interim regime we establish
here will govern intercarrier compensation for 1SP-bound traffic until we have resolved the issues raised
in the intercarrier compensation NPRM.

78. Beginning on the effective date of this Order, and continuing for Sx months, intercarrier
compensation for |SP-bound traffic will be capped a arate of $.0015/minute-of-use (mou). Startingin
the seventh month, and continuing for eighteen months, the rate will be capped a $.0010/mou. Starting
in the twenty-fifth month, and continuing through the thirty-sixth month or until further Commission action
(whichever islater), the rate will be capped a $.0007/mou. In addition to the rate caps, we will impose
acap on total 1SP-bound minutes for which a LEC may receive this compensation. For the year 2001,
aLEC may receive compensation, pursuant to a particular interconnection agreement, for |SP-bound
minutes up to aceiling equa to, on an annudized basis, the number of 1SP-bound minutes for which that
LEC was entitled to compensation under that agreement during the first quarter of 2001, plusaten
percent growth factor. For 2002, a LEC may receive compensation, pursuant to a particular
interconnection agreement, for | SP-bound minutes up to a celling equa to the minutes for which it was
entitled to compensation under that agreement in 2001, plus another ten percent growth factor. In
2003, a LEC may receive compensation, pursuant to a particular interconnection agreement, for | SP-
bound minutes up to a ceiling equd to the 2002 ceiling gpplicable to that agreement.'*

79.  Weunderstand that some carriers are unable to identify 1SP-bound traffic. In order to
limit disputes and avoid codtly efforts to identify this traffic, we adopt a rebuttable presumption that
traffic delivered to a carrier, pursuant to a particular contract, that exceeds a 3:1 ratio of terminating to
originating traffic is |SP-bound traffic that is subject to the compensation mechanism st forth in this
Order. Using arebuttable presumption in this context is cons stent with the gpproach that numerous
states have adopted to identify | SP-bound traffic or “convergent” traffic (including 1SP traffic) thet is
subject to alower reciprocal compensation rate. ™ A carrier may rebut the presumption, for example,

9 Thisinterim regime affects only theintercarrier compensation (i.e., the rates) applicable to the delivery of ISP-
bound traffic. It doesnot alter carriers other obligations under our Part 51 rules, 47 C.F.R. Part 51, or existing
interconnection agreements, such as obligations to transport traffic to points of interconnection.

150 See Texas Public Utility Commission, Docket No. 21982, Proceeding to Examine Reciprocal Compensation Pursuant
to Section 252 of the Federal Telecommunications Act of 1996, at 36 (July 12, 2000)(applying a blended tandem
switching rate to traffic up to a3:1 (terminating to originating) ratio; traffic above that ratio is presumed to be
convergent traffic and is compensated at the end office rate unless the terminating carrier can prove tandem
functionality); New Y ork Public Service Commission, Op. No. 99-10, Proceeding on Motion of the Commission to
Reexamine Reciprocal compensation, Opinion and Order, at 59-60 (Aug. 26, 1999) (traffic above a 3:1 ratio is presumed
to be convergent traffic and is compensated at the end office rate unless the terminating carrier can demonstrate “that
[the terminating] network and service are such as to warrant tandem-rate compensation”); Massachusetts Dept. of
Telecommunications and Energy, D.T.E. 97-116-C, a 28-29 n.31 (May 19, 1999) (requiring reciproca compensation for
(continued....)
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permission from Sate regulators to raise the rates they charge the 1SPs, an implicit acknowledgement
that ILECs may not recover dl of their cogts from the originating end-user.*

3. Relationship to Section 251(b)(5)

89. It would be unwise as a policy matter, and patently unfair, to alow incumbent LECsto
benefit from reduced intercarrier compensation rates for | SP-bound traffic, with respect to which they
are net payors,*” while permitting them to exchange traffic at State reciprocal compensation rates, which
are much higher than the caps we adopt here, when the traffic imbaance is reversed.'™® Because we
are concerned about the superior bargaining power of incumbent LECs, we will not alow them to *pick
and choosg” intercarrier compensation regimes, depending on the nature of the traffic exchanged with
another carrier. Therate caps for 1 SP-bound traffic that we adopt here apply, therefore, only if an
incumbent LEC offers to exchange al traffic subject to section 251(b)(5)*"’ a the samerate. Thus, if
the applicable rate cap is $.0010/mou, the ILEC must offer to exchange section 251(b)(5) traffic at that
samerate. Smilarly, if an ILEC wishes to continue to exchange | SP-bound traffic on a bill and keep
bassin a gate that has ordered hill and keep, it must offer to exchange al section 251(b)(5) traffic on a
bill and keep basis'”® For those incumbent LECs that choose not to offer to exchange section
251(b)(5) traffic subject to the same rate caps we adopt for 1SP-bound traffic, we order them to
exchange | SP-bound traffic a the state-approved or state-arbitrated reciprocal compensation rates
reflected in their contracts.*® This“mirroring” rule ensures that incumbent LECs will pay the same rates
for 1SP-bound traffic that they receive for section 251(b)(5) traffic.

17 See Access Charge Reform Order, 12 FCC Red at 16134; see also MTSYWATS Market Structure Order, 97 FCC 2d
at 721 (thelocal businessline rate paid by |1SPs subsumes switching costs). Moreover, most states have adopted
price cap regulation of local rates, in which case rates do not necessarily correlate to cost in the manner the CLECs
suggest. See “Price Caps Standard Form of Telco Regulation in 70% of States,” Communications Daily, 1999 WL
7580319 (Sept. 8, 1999).

> The four largest incumbent LECs— SBC, Bell South, Verizon, and Qwest — estimate that they owed over $2 billion in
reciprocal compensation for | SP-bound trafficin 2000. See, e.g., Letter from Robert T. Blau, Bell South, to Dorothy
Attwood, Chief, Common Carrier Bureau, FCC (Jan. 16, 2001).

16 More calls are made from wirel ess phones to wireline phones than vice-versa. The ILECs, therefore, are net
recipients of reciprocal compensation from wireless carriers.

7 pursuant to the analysis we adopt above, section 251(b)(5) applies to telecommunications traffic between aLEC
and atelecommunications carrier other than a CMRS provider that is not interstate or intrastate access traffic
delivered to an I XC or an information service provider, and to telecommunications traffic between aLEC and aCMRS
provider that originates and terminates within the sasme MTA. Seesupra §1V.B.

8 |, however, a state has ordered bill and keep for | SP-bound traffic only with respect to a particular interconnection
agreement, as opposed to state-wide, we do not require theincumbent LEC to offer to exchange all section 251(b)(5)
traffic on abill and keep basis. Thislimitation is necessary so that an incumbent is not required to deliver all section
251(b)(5) in astate on abill and keep basis even though it continues to pay compensation for most | SP-bound traffic
inthat state. See, e.g., Letter from John W. Kure, Qwest, to Magalie Roman Salas, Secretary, FCC (April 2,
2001)(citing, for example, Washington state, where 16% of |SP-bound traffic is subject to bill and keep). Inthose
states, the rate caps we adopt here will apply to | SP-bound traffic that is not subject to bill and keep under the
particular interconnection agreement if the incumbent LEC offers to exchange all section 251(b)(5) traffic subject to
those rate caps.

1 | LECs may make this election on a state-by-state basis.
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90. Thisisthe correct policy result because we see no reason to impose different rates for
| SP-bound and voice traffic. The record developed in response to the Intercarrier Compensation
NPRM and the Public Notice fals to establish any inherent differences between the costs on any one
network of ddlivering avoice cal to aloca end-user and adata call to an ISP.*¥° Assuming the two
cdls have otherwise identical characterigtics (e.g., duration and time of day), a LEC generdly will incur
the same costs when ddlivering acall to aloca end-user asit does ddivering acdl to an ISP We
therefore are unwilling to take any action that results in the establishment of separate intercarrier
compensation rates, terms, and conditions for local voice and 1SP-bound traffic.’® To the extent that
the record indicates that per minute reciprocal compensation rate levels and rate structures produce
inefficient results, we conclude thet the problems lie with this recovery mechanism in generd and are not
limited to any particular type of treffic.

91.  Weare not persuaded by commenters clamsthat the rates for ddivery of 1SP-bound
traffic and loca voice traffic should differ because ddivering adata cal to an ISP isinherently less costly
than delivering avoice cdl to aloca end-user. In an attached declaration to Verizon's comments,
William Taylor argues that reciprocal compensation rates may reflect switching costs associated with
both originating and terminating functions, despite the fact that 1SP traffic generdly flowsin only one
direction.®® If correct, however, this observation suggests a need to develop rates or rate structures for
the transport and termination of all traffic that exclude costs associated solely with originating
switching.™® Mr. Taylor smilarly argues that 1SP-bound calls generaly are longer in duration than voice
cdls, and that a per-minute rate structure applied to calls of longer duration will spread the fixed codts of
these cdlls over more minutes, resulting in lower per-minute cogts, and possible over recovery of the
fixed cogtsincurred.*® Any possibility of over recovery associated with calls (to 1SPs or otherwise) of

180 Many commenters argue that thereis, in fact, no difference between the cost and network functionsinvolved in
terminating 1 SP-bound calls and the cost and functions involved in terminating other calls to users of the public
switched telephone network. See, e.g., AOL Comments at 10-12 (“thereis absolutely no technical distinction, and
therefore no cost differences, between the way an incumbent LEC network handles | SP-destined traffic and the way it
handles other traffic within the reciprocal compensation framework.”); AT& T Comments at 10-11 (“[T]hereis no
economic justification for subjecting voice and data traffic to different compensation rules.” “ILECs have not
demonstrated, and cannot demonstrate, that the costs of transporting and terminating data traffic differ categorically
from the costs of transporting and terminating ordinary voice traffic.”); Choice One Comments at 8 (“[C]osts do not
vary significantly based on whether data or voice traffic is being transmitted.”); Corecomm Reply at 2 (network
functions are identical whether acarrier is providing service to an ISP or any other end-user); Cox Commentsat 7 &
Exhibit 2, Statement of Gerald W. Brock at 2 (“None of the distinctions between ISP calls and average callsrelate to a
cost difference for handling the calls.”); MediaOne Comments at 4 (LECs incur the same costs for terminating callsto
an ISP asthey do for terminating any other local calls); Time Warner Comments at 9 (“[A]ll LECs perform the same
functions when transporting and delivering calls to | SP end-users as they do when transporting and delivering calls
to other end-users. When LECs perform the same functions, they incur the same costs.”); L etter from Donald F.
Shepheard, Time Warner Telecom, to Dorothy Attwood, Chief, Common Carrier Bureau, FCC (Feb. 28,
2001)(disputing claim that CLEC switching costs are as low as the ILECs argue).

181 See, e.9., Cox Comments at Exhibit 2, Statement of Gerald W. Brock at 2.

182 See, e.g., Intermedia Comments at 3-4 (arguing that the rates for transport and termination of 1SP-bound traffic
must be identical to the rates established for the transport and termination of local traffic).

183 See Verizon Remand Comments, Declaration of William E. Taylor at 14, 17.

184 See Time Warner Remand Reply Comments, Exhibit 1, Declaration of Don J. Wood at 14. See also Letter from John
W. Kure, Qwest, to Magalie Roman Salas, Secretary, FCC, Attachment at 7-8 (Oct. 26, 2000).

185 See Verizon Remand Comments, Declaration of William E. Taylor at 14-15.
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longer than average duration can be eliminated through adoption of rate structures that provide for
recovery of per-call costs on a per-call bass, and minute-of-use costs on a minute-of-use basis**® We
aso are not convinced that | SP-bound calls have alower load distribution (i.e., number and duration of
cdlsin the busy hour as a percent of total traffic), and thet these cals therefore impose lower additiona
costs on a network.*®” It is not clear from the record that there is any “basis to specul ate that the busy
hour for calsto ISPswill be different than the CLEC switch busy hour,”*®® especialy when the busy
hour is determined by the flow of both voice and datatraffic.

92. Nor does the record demonstrate that CLECs and ILECsincur different costsin
deivering traffic that would judtify disparate treetment of 1SP-bound traffic and loca voice traffic under
section 251(b)(5). Ameritech maintainsthat it costs CLECs lessto deliver |SP-bound traffic than it
cogtsincumbent LECs to ddliver locd traffic because CLECs can reduce transmission codts by locating
their switches closeto ISPs.*® The proximity of the ISP or other end-user to the delivering carrier’s
switch, however, isirrdevant to reciprocal compensation rates* The Commission concluded in the
Local Competition Order that the non-traffic sendtive cost of the loca loop is not an “additiona” cost
of terminating traffic that a LEC is entitled to recover through reciprocal compensation.™*

93.  SBC arguesthat CLECs should not be entitled to symmetrical reciprocal compensation
rates for the delivery of 1SP-bound traffic, because CLECs do not provide end office switching
functiondlity to their ISP customers and therefore do not incur the same cogts that ILECs incur when
delivering locd voicetraffic. Specificaly, SBC damsthat the switching functiondity that CLECs
provide to I1SPsis more like a trunk-to-trunk connection than the switching functiondity normaly
provided at end offices¥ SBC aso claimsthat CLECs are able to reduce the cogts of ddlivering |SP-
bound traffic by using new, less expengve switches that do not perform the functions necessary for both
the origination and ddlivery of two-way voicetraffic.'® Similarly, GTE assarts that new technologies
and system architectures make it possible for some CLECs to reduce costs by entirely avoiding circuit-
switching on calls “to sdected telephone numbers.”*** CLECs respond, however, that they are in fact

186 See Time Warner Remand Reply Comments, Exhibit 1, Declaration of Don J. Wood at 10-11. Time Warner aso
disputes that the “average duration of callsto | SPs has been accurately measured to date.” Id. at 11.

187 See Verizon Remand Comments, Declaration of William E. Taylor at 17-18.
18 See Time Warner Remand Reply Comments, Exhibit 1, Declaration of Don J. Wood at 14-15.

189 See Letter from Gary L. Phillips, Ameritech, to Magalie Roman Salas, Secretary, FCC, Attachment at 5 (Sept. 14,
1999). Seealso SBC Remand Comments at 32-33 (referring to Global NAPS Comments, Exhibit 1, Statement of Fred
Goldstein at 6, which describes CLEC reduction of loop costs through collocation); Letter from MelissaNewman, U S
West, to Magalie Roman Salas, Secretary, FCC, Attachment at 8 (Dec. 2, 1999).

1% See Time Warner Remand Reply Comments, Exhibit 1, Declaration of Don J. Wood at 25.
191 See |Local Competition Order, 11 FCC Red at 16025.

192 SBC Remand Comments at 33.

1% SBC Remand Comments at 33-34 (referring, inter alia, to “managed modem” switches).

1% GTE Comments at 7-8 (hoting the existence of SS7 bypass devices that can avoid circuit switching and arguing
that competitive LEC networks are far less complex and utilize fewer switches than incumbent LEC networks); GTE
Reply Comments at 16 (compensating competitive L ECs based on an incumbent LEC’ s costs inflates the revenue that
competitive LECsreceive); Letter from W. Scott Randolph, GTE, to Magalie Roman Salas, Secretary, FCC,
(continued....)
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