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BEFORE THE WASHI NGTON UTI LI TI ES AND TRANSPORTATI ON
COW SSI ON

In the Matter of the Petition
for Arbitration of an

I nt erconnecti on Agreenent

Bet ween

)
)
) DOCKET NO. UT-043045
) Vol ume |
) Pages 1 - 14
DI ECA COVMUNI CATI ONS, | NC., )
d/ b/ a COVAD COVMUNI CATI ONS )
COVPANY )
with )
QVEST CORPORATI ON )
)
)
)
)

Pursuant to 47 U S.C. Section
252(b), and the Trienni al
Revi ew Order.

A prehearing conference in the above matter
was held on June 29, 2004, at 9:34 a.m, at 1300 South
Evergreen Park Drive Sout hwest, O ynpia, WAashington,
before Adm ni strative Law Judge ANN E. RENDAHL.

The parties were present as follows:

COVAD COMMUNI CATI ONS COWPANY, by KAREN S.
FRAME, Senior Attorney, 7901 Lowy Boul evard, Denver,
Col orado 80230; tel ephone, (720) 670-1069.

QWNEST CORPORATI ON, by ADAM L. SHERR, Attorney
at Law, 1600 Seventh Avenue, Room 3206, Seattle,
Washi ngton 98191; tel ephone, (206) 398-2507; MARY ROCSE
HUGHES, Attorney at Law, Perkins Coie, 607 14th Street
Nort hwest, Suite 800, Washington D.C. 20005;
t el ephone, (202) 434-1606; W NSLOW WAXTER (vi a bridge),
Attorney at Law, 1005 17th Street, Suite 200, Denver,
Col orado 80202; tel ephone, (303) 896-1518.

Kathryn T. W/l son, CCR

Court Reporter
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PROCEEDI NGS

JUDGE RENDAHL: Let's be on the record. Good
norning. |'m Ann Rendahl, the administrative |aw judge
and arbitrator presiding over this proceeding. W are
here before the Washington Utilities and Transportation
Conmi ssion this norning, Tuesday, June 29th, 2004, for
a prehearing conference in Docket No. UT-043045, which
is captioned, In the matter of the petition for
arbitration of an interconnection agreenment between
Dieca -- am | pronouncing that right?

MS. FRAME: It's Dieca, but in Washington
State, it really should be Covad Comrunications

Conmpany, and | believe that, unfortunately, because of

the hurry of the filing -- we were in the mddle of
some other things -- that the MIler Nash people did
not catch it in tinme, so we will be filing a revised

petition anyway because we have been able to resolve
some of the issues, so it is Covad Comuni cations
Conpany, Your Honor.

JUDGE RENDAHL: For now, | will keep it as
is, and then I'll m spronounce it again, Dieca
Comuni cations I ncorporated, d/b/a Covad Comrunications
Conpany with Qwest Corporation pursuant to 47 U.S. C
Section 252(b), and the Triennial Review Order.

As | explained off the record, the purpose of
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the prehearing this norning is to take appearances,
identify issues and narrow any issues, find out the
status of the negotiations, address the need for a
protective order, and tal k about a procedural schedul e,
setting a date for hearing and briefings, and unl ess
there are other issues you all think we need to
address, | think that about covers it.

MR. SHERR:  Your Honor, | think we would al so
like to tal k about discovery as well

JUDGE RENDAHL: So let's take appearances
before we get any farther, and let's begin with Covad,
and again, because this is the first prehearing, the
first appearance, we will need full appearance, which
means your full nanme, address, telephone nunber, fax
nunmber, e-mail address.

MS. FRAME: Karen, K-a-r-e-n, Shoresnan,
S-h-o0-r-e-s-ma-n, Frane, senior counsel at Covad
Comuni cat i ons Company, 7901 Lowy Boul evard, Denver,
Col orado, 80230. The tel ephone nunber is (720)
670-1069. Fax is (720) 670-3350, and e-nmil is
kf rane@ovad. com

In this matter, we will be represented
occasionally by David Rice fromMIIler Nash, and
unfortunately, | don't have all of his information with

me, but | can get that to you as soon as | get back to
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Col orado agai n.

JUDGE RENDAHL: If you could just send a
letter with his information, | can add himto the
representatives |ist.

MS. FRAME: That would be great.

JUDGE RENDAHL: For Qwest?

MR. SHERR: Adam Sherr, S-h-e-r-r, in-house
attorney for Qvest. My address is 1600 Seventh Avenue,
Room 3206, Seattle, Washington, 98191. M tel ephone
nunber is (206) 398-2507. M fax nunber is (206)
343-4040, and nmy e-mail address is
adam sherr @west.com

JUDGE RENDAHL: Thank you.

MS. HUGHES: Good norning, Your Honor, Mary
Rose Hughes, outside counsel for Quest. [|I'mwth
Perkins Coie. The address is 607 14th Street
Nort hwest, Suite 800, Washington, DC. Zip code is
20005-2011. My direct dial phone is (202) 434-1606.
My fax nunber is (202) 434-1690. M e-nmmil is
mhughes@er ki nscoi e. com

JUDGE RENDAHL: Thank you. And Perkins Coie
is all one word all strung together?

MS5. HUGHES: |'msorry. Can | correct the
e-mail? The e-mail is hughm@erki nscoi e. com

JUDGE RENDAHL: Thank you. So let's first
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tal k about --

MR, SHERR: |'m sorry, Your Honor. W nslow
Waxter is also on the line, and she's an attorney and
woul d probably want to nake an appearance as wel |

JUDGE RENDAHL: I'msorry. | was thinking,
Ms. Waxter, that you were staff, so | apol ogi ze.

Pl ease go ahead and make your appearance.

M5. WAXTER: W nsl ow Waxter, Wa-x-t-e-r.
The address is 1005 17th Street, Suite 200, Denver,
Col orado, 80202. The tel ephone nunber is (303)
896-1518. Fax nunber is (303) 896-6095. The e-nmil
address is w nsl ow. waxt er @west.com

JUDGE RENDAHL: Thank you, and | apol ogi ze
for overl ooki ng you.

MS. WAXTER: No probl em

JUDGE RENDAHL: Let's nove on to the next
i ssue, which is the issue of any discovery that's
necessary and any protective order that's necessary.
And so, M. Sherr, you had raised that issue off the
record. Wiy don't you go ahead and address that.

MR, SHERR: Yes, good nmorning. | sinply
wanted to indicate that Qwmest would seek to have the
ability to do discovery in this matter, so if you need
to invoke the discovery rule, we are asking that that

be done and also that a protective order be entered as
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wel | because we foresee the involvenent of confidentia
i nformation, and | believe the Comm ssion standard
protective order would be fine.

JUDGE RENDAHL: Ms. Frame?

MS. FRAME: Covad has no objection to that,
and |ikew se, there is sone confidential information
that will be brought before the Conmmission in this
matter.

JUDGE RENDAHL: | think we will invoke the
di scovery rule. It appears to be appropriate, and a
protective order will be entered. 1|'Il have ny staff
put one together and try to get it out early next week.
| probably will not be able to get a prehearing
conference order out until md to |ate next week, given
ny schedule, but will try to get the protective order
out as soon as possible. The Conm ssioners won't be in
the office the week of the 12th, so we will try to get
it out before the end of next week.

So the next issue, | did note that the
parties are continuing to negotiate with one another
and that fromnmy count, it |looks |like one issue was
resol ved, Issue 7 having to do with application of
mai nt enance charges. M. Franme, are there other issues
t hat have been resolved since Qwvest filed its answer?

MS. FRAME: Oher than that particular issue,
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no, not at this point. W are |ooking into whether or
not we can take off the table -- unfortunately, not al
the issues are the same with respect to what Qwmest has
filed and what Covad has filed, but it would be a
specific section. It's 9.1.1.8, but we are still in
the m ddl e of tal king about what is going to happen in

the State of Washington with respect to that particul ar

i ssue.

JUDGE RENDAHL: Thank you. Looking over the
i ssues, | was wondering if any of these issues, and
some of them have several subissues as well, but

whet her any of these issues are really nore appropriate
for briefings as opposed to evidentiary hearing, and
I"'mwondering if we can identify which of those issues
you all would prefer to address in briefing rather than
i n hearing.

MS. FRAME: Let nme speak to that. Al nost al
of what we consider to be the Triennial Reviewissues
could possibly be briefed. However, we did conduct an
evidentiary hearing |ast week in the State of Col orado
on conm ngling, which is one of our issues; ratcheting,
whi ch is another, quote unquote, TRO issue, and those
were very hel pful to have an evidentiary hearing on.

All the other issues in Colorado, Covad actually

wi thdrew, but that's only in Colorado. W are going to



0008

1 continue forward on those issues in the State of

2 Washi ngton and other states that are arbitrating this
3 i nt erconnecti on agreenent.

4 So we woul d be open to briefing just on the
5 what we, again, would consider to be the Triennia

6 Revi ew i ssues with the exception of conm ngling and

7 ratcheting at this point. Copper retirenent, we do

8 bel i eve we need to have an evidentiary hearing on at

9 this point, as well as the bill paynent issues, the

10 regeneration issues, the collocation issues, all the
11 ot her issues, quite frankly, Your Honor

12 JUDGE RENDAHL: So | was thinking that the
13 one issue that really lent itself to briefing as

14 opposed to hearing was the second issue, which are the
15 i ssues, the UNE's, under Sections 251 and 252, but also
16 Section 271 in state |aw, and having revi ewed both

17 parties' submissions, it appears those issues truly

18 | end thensel ves to briefing as opposed to hearing.
19 MS5. FRAME: That is correct, Your Honor
20 JUDGE RENDAHL: | did notice in Quest's

21 response that they have a witness on those issues, and
22 I was wondering if Karen Stuart is listed as a witness,
23 and |I''mwondering if Qwest had intended to present a
24 wi t ness on those issues.

25 MS. HUGHES: At present, Your Honor, |
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beli eve that Qwvest woul d present a witness on those
i ssues sinply because the way they have been presented,
they are inextricably interm ngled with certain facts,
certain policies and considerations as well as the | aw

However, responding to Your Honor's genera
observation that sonme of these issues could be
submtted on the briefing, Qwmest agrees with that. Not
just on the TRO issues that you've identified but
potentially other issues as well. We respectfully
submt as the parties were to further develop their
prefile testinony for subm ssion based on the prefiled
testi mony, any relevant discovery, and we subnit live
cross-exam nati on m ght not be necessary, but what we
woul d suggest is that we continue to discuss these
i ssues with Covad and present them down the road to
Your Honor for approval if we believe they can be
submitted on the record

JUDGE RENDAHL: \What |'m gathering is that
Qnest would still at this point reserve the right to
present a witness on the second issue.

M5. HUGHES: That's correct, Your Honor. W
did present a witness on the second issue in Col orado
| ast week that did go to hearing, and there was sone
cross-exam nation of that w tness on those issues.

JUDGE RENDAHL: Ms. Frame?
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MS. FRAME: Just for clarification purposes,
the witnesses that were presented on what we woul d
consider to be TRO Issue 2, per se, on the unbundling
and Section 271 argunent, was really toward the
commi ngling issue, the ratcheting issue, and the copper
retirement issues, so it wasn't specifically on what |
bel i eve Your Honor is addressing here right now,

As | said for the record, Covad actually
wi thdrew quite a few of those issues in the State of
Col orado because of the situation with the Triennia
Revi ew at that tinme.

JUDGE RENDAHL: | will leave it up to the
parties to further resolve that, but | would encourage
you to reserve addressing any of the purely |ega
i ssues on brief and preserve any limted hearing tine
to factual issues or issues of policy that are
appropriate for a witness to address.

So let's tal k about the procedural schedul e.
Why don't we go off the record for that and cone back
and put our schedule on the record. So let's go off
the record, and we will be back on when we are done
di scussi ng.

(Di scussion off the record.)

JUDGE RENDAHL: Let's be back on the record.

While we were off the record, we flushed out a schedul e
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for this arbitration, and as Qwest and Covad noted
previously on the record, they have graciously agreed
to extend the statutory deadlines in order to
acconplish this arbitration proceeding here in
Washi ngton as well as other states, so | would just
state that we very nuch appreciate your flexibility on
t hat .

The dates that the parties have agreed to are
a direct testinony filing date, simultaneous direct
testinmony filing date of July 15th with a sinultaneous
responsive testinony filing date of July 29th. Parties
agreed to a discovery cutoff of August 12th and that
any corrected testinmony should be filed with the
Commi ssion and all parties by the 19th of August.

By noon on August 23rd, the parties need to
file with the Conmi ssion electronically and to each
ot her any issues matrix that they have agreed upon and
devel oped to assist in the hearing, identify wtnesses
and identify the order in which those witnesses wl |l
appear, identify any cross-exanination estimtes for
other parties' witnesses and provide a |list of the
exhi bits, including cross-exam nation exhibits, they
intend to present at the hearing and provi de any copies
of any cross-exam nation exhibits or other exhibits

that had not been previously prefiled with paper copies
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of those documents to be filed with the Comm ssion on
t he 24th.

Then the Commission will hold hearings here
in Room 206 on August 26th and August 27th, and the
parties agreed to a single sinmultaneous round of briefs
to be due at the Commi ssion on Septenber 24th. In
reviewing my schedule, I will enter a report and
decision in this arbitration by October 22nd. Based on
the arbitrator's report and decision being entered on
the 22nd of COctober, the parties would need to file any
petitions for review of that report and decision by
Novenber the 22nd and noting that the Thanksgi vi ng
hol i days fall between the tine petitions for review
woul d be filed and any answers woul d be due, the
parties agreed to a date of Decenber 7th for any
answers to those petitions and the request for approva
of an arbitrated agreenent before the Comm ssion

And | will determ ne, based on review ng the
conmi ssi oners' cal endars, when the Conm ssion would
hol d a hearing on the request for an arbitrated
agreenent, and as | noted off the record, the
conmmi ssioners are in hearing the last three weeks of
Decenber in the PSE rate case here fromthe 13th
through the 30th. | will |ook at the comn ssioners

cal endars again and confer with the judge handling that
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case and see if there is any possibility we could have
a hearing, either take an afternoon to address this
arbitration proceeding, or if, in fact, they need the
entire three weeks, and | will let you all know what
find out, because | would hate to wait until the
begi nni ng of January to have a conm ssioners' hearing
on this.

So that is the schedule. Wile we were off
the record, Ms. Hughes asked if we would allow for al
of the filing dates, allow the parties to submt the
docunents electronically on the filing date and submt
a paper copy the followi ng day, and | indicated that is
al  owed under the Conmission's rules, and | will state
so in the prehearing conference order that the rule
allowing parties to subnmt docunents electronically on
the filing date and have a one-day extension for filing
t he paper copy woul d be invoked, so that would apply to
all the filing dates in this proceeding. Wth that,
havi ng recounted the schedule, is there anything else
we need to address this norning?

MR, SHERR: No, Your Honor

MS. HUGHES: No, Your Honor. Your Honor
just one minor clarification. Wth the agreenent of
the parties and | think the approval of Your Honor, we

did agree that issues involving Qaest attorney John
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Devaney woul d be taken up on the 27th as opposed to the
26th to accommodate a scheduling conflict we have, and
I don't envision any problem working that out, but |
would Iike to note that again for the record.

JUDGE RENDAHL: | appreciate your bringing
that up. So any TRO i ssues that woul d be addressed
woul d be addressed on the 27th, and so | guess | was
anticipating when you all submitted your witness lists
and the order in which you wanted them to appear and
what days that you could coordinate that, and that
woul d be my way of know ng who was appeari ng when, but
| appreciate your clarifying that.

If there is nothing else, | just ask,
particularly for your benefit, Ms. Waxter, if there is
anybody who wi shes to order a copy of the transcript
before we adjourn. |If there is nothing else we need to
address, then | think we are adjourned, and | will
enter a prehearing conference order sonetinme next week
which would list all of these dates, and if there's any
concerns you have with the prehearing conference order
you have an opportunity to seek clarification or
object. So with that, | think we are adjourned. Thank
you very nuch, and we will be off the record.

(Prehearing concluded at 10:30 a.m)



