Miller Nash LLP
www.millernash.com
4400 Two Union Square
601 Union Street
Seattle, WA 98101-1367
(206) 622-8484

(206) 622-7485 fax

3500 U.S. Bancorp Tower
111 S.W. Fifth Avenue
Portland, OR 97204-3638
(503) 224-5858

(503) 224-0155 fax

Brooks E. Harlow 500 E. Broadway, Suite 400
harlow@millernash.com Post Office Box 694
Vancouver, WA 98666-0694
(360) 699-4771

(360) 694-6413 fax

August 29, 2002

VIA E-MAIL & FEDERAL EXPRESS

Ms. Carole J. Washburn

Executive Secretary

Washington Utilities and Trangportation Commission
Post Office Box 47250

1300 S. Evergreen Park Dr. SW

Olympia, Washington 98504-7250

Subject: Docket No. TC-020497 - Passenger Trangportation Company Rulemaking
Rulemaking Issues Paper

Dear Ms. Washburn;

Thisletter isin response to the request to the Commission Staff for further
comments on the "rulemaking issues pagper” issued on July 31, 2002. We file herewith an
origind and 10 copies of our comments and a 3-1/2" diskette in Word format as requested. We
file these comments on behaf of Washington Airporter Operators Association and Evergreen
Tralls, Inc., dlb/a Grayline (collectively "Airporters’).

The structure of these comments will be by issue and proposal numbers, as set
forth in the July 31 issues paper. The Airporters do not have comments on dl proposals at this
time, either because they have no position or because findization of their position will require
further development of the issues through the workshop, rule drafting, and comment process.
Thus, these comments skip certain proposas. However, the lack of comments on an issue should
not be construed as a position, one way or the other, on a proposal.

Issue 1 —General Discussion

The Airporters would encourage the Commission to improve enforcement of
safety regulations. The Airporters operate high quality services at a premium price. The
demands of airport passengers would not dlow for shoddy service or patently unsafe operations.
Some of the Airporters also operate charter and excursion operations and note that the quality of
their competitors outside of the airporter industry is often less than would be desrable. The
Airporters believe that some carriers have no insurance, fail to comply with drug and acohal
testing requirements, do not properly maintain vehicles, fal to conduct background checks of
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drivers and mechanics, and cut numerous other "corners’ on safety. Because the charter and
excurson businesses are so highly price competitive, some carriers are tempted to sacrifice
safety compliance to make ends meet. The market isincapable of promoting safety in a
competitive industry. Indeed, competitive incentives in the short term may be inconsstent with
safe operations. The Airporters recommend that the Commission make every effort to step up
enforcement of safety regulations through increased audits and ingpections.

In the recent past, the Commission has focused a tremendous amount of resources
on ratemaking. The Airporters believe that those resources would be more beneficid to the
public interest if gpplied, ingtead, to enforcement of safety regulations. Asthe Airporters discuss
further below, in spite of the limited entry provisionsin RCW 81.68.040, the passenger
trangportation businessis highly competitive in genera and for arportersin particular.

I ssue 2 — Form and Structur e of Rules

The Airporters have no objection to these proposalsin principal.

| ssue 3 — Policy Statement

1. Asnoted above the Commission should emphasize its primary role in ensuring
safe operations. When the statutes and many of the existing rules were passed, a much smaller
percentage of the public had access to private automobiles. Thisis the primary competitive force
that regulates the prices of dl carriers, including Airporters. The price congtraining capability of
the private automobile is so extreme that most traditiona bus companies have gone bankrupt.
Other modes of transportation suffice to protect the public from unreasonable rates. Safety is
another issue, however. The market is not always adequate to ensure safe operations. Indeed,
the incentives are often reversed. Accordingly, the Commisson should, in both its policy
gatements and in its actions, focusits very limited resources on safety and enforcement.

4. The Airporters oppose any reference to Public Transportation Benefit Areasin
Commisson rules. The Commission has no authority over PTBAS nor municipa corporations.
Those entities are well represented and aware of their legd rights over carriers. Higtorically they
have aggressively protected their rights. The Airporters are concerned that the incluson of such
comments in the Commission's rules could be cited by PTBAs and municipa corporationsto
expand their authority. No such references are necessary, since the rights of PTBAs and
municipa corporations are clearly spelled out in Satutes over which the Commisson has no
authority.

6. The Airporters have smilar concerns with regard to references of licenses
under Title 46 of the RCW as they do with regard to mention of PTBASs and municipd
corporations. See comment on Issue 3, proposal 4, supra.
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| ssue 4 - Definitions

The Airporters support improving definitions and darifying definition of terms
used in statutes. In addition to the terms mentioned in the proposals, the Airporters suggest
defining certain terms that give the Commission regulatory flexibility, such as"service to the
satisfaction” of the Commisson. Both existing carriers and new agpplicants may benefit from
knowing what the expectations are. While vague standards give the Commission discretion, they
can also lead to a tremendous expenditure of resources because the expectations are not clearly
delinested.

I ssue 5 — Unscheduled or Irregular Service

1. The Airporters are not convinced at this point that it is essentia to distinguish
between traditiona regularly scheduled services and door-to-door or on call services. The
Airporterswill be willing to reevauate based on specific rule proposals.

2. The Airporters note that "current entry sandards” are largely set by Statute.
More importantly, the phrasing of the proposal seemsto reflect aview that relaxing entry
standards would prompt carriers to reduce rates so that rate oversight by the Commission could
be reduced. In fact, the Airporters believe the exact opposite will occur. The Airporters are able
to keep rates low by keeping their volumes up. If increased entry resultsin lower rates at dl, it
would be only for pesk times and the most heavily traveled routes. In the long run, as aresult of
inefficient duplication of operations, rates are likely to go up over dl, service will be cut,
schedules will be reduced, and carriers will be tempted to compromise on safety. Wherethe
Commission has alowed competitive entry, there has been no downward pressure on rates. The
Commission should not tie these two issues together. If it does, it should not presume that easing
entry will reduce rates, since the facts do not support this presumption.

| ssue 6 — Applications and Certificates

1. The Airporters agree with this suggestion.

4. The Airporters could support this proposal provided that the standards for
operations, safety, and insurance are the same and that al companies must meet the higher
standards between the two services.

5. The Airporters concur in this recommendation provided that the auto
transportation certificate boundaries continue to be clearly defined.

6. Asdiscussed above, the Airporters are concerned regarding the number of
charter and excursion carriers operating buses over the highway with inadequate safety
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gandards. Entry requirements should not be eased unless and until the Commissionisina
pogition to effectively enforce safety requirements.

8. The Airporters recommend using the longer time period (30 days) in
reconciling the time frames.

10. The Commission should ensure that new map filing requirements are not
burdensome or unduly costly to implement.

| ssue 7 — Condemned or Purchased Authority

1. The Airporters do not see a pressing need for rulesin thisarea. If the “notice”
provisons reate to notice to the public of discontinuance of service, thenit isnot clear why
generd rules regarding notice to passengers would not be sufficient.

2. Regarding amendment or cancellation of certificates, the Airporters have seen
instances when PTBAS have taken over private carrier operations without compensating a
certificate holder(s). Any rules should clearly recognize and protect the compensation rights of
exiding certificate holders under Washington law.

| ssue 8 - Safety

1 & 2. TheAirporters agree, provided that non-CDL drivers may be given non-
DOT drug screens.

3. Generdly insurance policies require that drivers be at least 25 yearsold. The
Commission may wish to consider diminating the 18 year old exception to help improve sifety.

Issue 9 - Maps

1. Rules need to be flexible to take into account the different types of operations,
Sze and scope of different carriers operations, and the needs of the public and the Commission.
They also need to adlow use of “off the shelf” resources so that carriers do not need to hire
cartographers to comply with the rule.

I ssue 10 - Insurance

1. The Airporters suggest thet ligbility minimums be st a up to $4 million for all
types of passenger carriers. Limit could also be based on the capacity of the vehiclesacarrier is
operating. Provisions shoud be made for sdf insurance in gppropriate circumstances. A few
cariers are able to provide financid protection for the public with salf-insurance and save
Subgtantia cogts.
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4. Insurance companies dready dlow carriersto add and remove vehicles from
coverage seasondly. What is needed is WUTC enforcement to make surethat dl the vehiclesa
carier is operating have active insurance.

I ssue 11 — Compliance Palicy

The Airporters srongly support meaningful efforts to improve enforcement of
applicable laws, rules, and regulations.  Their concern is that additiona rules alone are not
sufficient without resources for enforcement. Additiondly, the Commission should not
encourage illegal operations. Currently, it seemsillega operators are given “technicd”
assgtance in preparing their applications for certificates. Because illegal operators are subject to
no redl regulation, they likely do not have adequate insurance, safety programs, maintenance,
and so on. lllegal operators should be pendized, not rewarded with a certificate. They should be
shut down and barred from gpplying for a certificate for a reasonable period of time.

I ssue 12 — Equipment L easing

1. New rules should darify that trip leasing is not the same as sub- contracting
individual pieces of work. A carrier should assume dl lidbility as outlined in this section when
the sub-contracted carrier is not registered with the WUTC.

I ssue 13 — Consumer Protection

1 — 3. Thefocus should be on safety and notice, not extensive rules and
procedures for Commisson involvement in consumer complaints. The carriers can Smply notify
passengers of the Commission’stoll free number and website for further information about
Commission asssance. The Commission has very limited resources for enforcement. Sefety is
anissuein theindustry for certain operaors, particularly illegd operators. Safety iswherethe
Commission's limited resources should be focused. The competitive market does a much better
job of regulating the industry regarding service, comfort, convenience, and rates than the
Commission can.

4. Regrettably, scheduled trips must sometimes be cancelled, due to driver
service hour limitations, unscheduled maintenance, peak demand, and other reasonsthat are
difficult to control. The carrier should be responsible for making dternate arrangements.

5. The Airporters agree with mirroring federd baggage liability limits.

I ssue 14 — Outdated References

1 & 2. The Airporters support these proposals.
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| ssue 15 - Tariff/Schedule Filings

2. See discussion above regarding mapping.

3. Hexibility isimportant given the wide variations on how operaions are
conducted.

4. Ticketing requirements should be minima. Other than ensuring that
reasonable record keeping requirements are met, carriers should have flexibility to issue tickets
that work with their systems, size of operations, nature of operations, and any through or joint
ticketing arrangements. Given the Commission’s limited resources, extensive reguletion of the
form of tickets should have avery low priority.

8. The Commission should regulate sales arrangements minimdly, or not a dl.
This should be l€ft to the carrier based on its needs and comptitive demands.

10. Agreed.
11. Seediscussion of Issue 16, balow.

I ssue 16 — Free and Reduced Rates

1 & 3. Any rules should dlow carriersthe flexibility to adopt policies and rates
that enable them to succeed in a competitive marketplace. There are many potential reasons for
providing free or reduced rate trangportation. Nearly al of them are to increase revenues or
reduce expenses. In other words, free or reduced rates hel p contribute to the carrier’ s bottom
line. Thus, in addition to the public interest benefit of the promotiond or discounted rate, the
overdl fares of the carrier are reduced.

Free trangportation is often used to address a cusomer complaint. Reduced rates
for seniors may be used to stimulate traffic and increase revenues. A carrier may offer freerides
to employees on a gpace available basis as a no-cost benefit. This can help keep wage rates
lower and improves employee morde and loydty. Building customer goodwill or public
relations are other potentia motives for free or reduced fares. Carrierswill offer such
promotions when their vehicles can accommodate extra passengers a little or no incremental
cost.

2. The Airporters strongly oppose this concept. As discussed above, free or
reduced fares are offered to improve profitability, and generdly do so. To atificidly reduce a
carrier’s profit for reduced fares will strongly discourage such fares. Since free or reduced fares
are designed to increase revenues or reduce expenses, the effect of such arule would be the
opposite of its gpparent intended god. The public interest would suffer under such arule,
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I ssue 17 — Public Notice

Public notice requirements should require minima expense. Unlessthey are
extensive and overwhelming, public responses are unlikely in most cases to be a representative
sample of overdl public opinion. Moreover, the public can provide little or no probative input
on the financid issues that govern ratemaking. The carriers know how their passengers react to
fare and schedule changes and take public reaction into account when they make changes, due to
the competitive environment in which they operate. Accordingly, extensive and expensive
public notice requirements are of little benefit to the public interest.

I ssue 18 — Obligation to Serve/Refusal of Service

1 & 2. The Airporters can support appropriately drafted rules to define the nature
and scope of the obligation to serve to the Commisson’s “ satisfaction,” particularly if the rules
also make clear that competing authority will not be granted againgt carriers meeting the
requirements of therules. In thisregard, clarification may reduce the regulatory burden on the
Commission and carriers dike, while giving the public clearly defined and redlistic expectations.
That sad, it will be chalenging to adopt uniform rules that ba ance the service needs and
expectations with the costs and resultant impact on fares, as discussed below.

3. Truly “scheduled” runs should be run regardless of passenger counts. Due to
some unique characterigtics of their service, however, many airporters offer “scheduled service
by reservation only.” With adequate notice to the public of the reservation requirement, this type
of serviceis mogt definitely in the interest of the traveling public and must be dlowed. It
enables carriers to offer more frequent service and maintain lower fares to the public.
Reservations only dlows for more efficient operations and benefits the public in two ways.

A. Lower rates. Operation cost directly relates to a portion of ticket price.
Operating equipment without passengersisadirect cost of business and must be
congdered in pricing. Additiondly, if aroute and/or specific sops do not have
passengers a carrier isforced by pure economics to add additiona stops before
and after to support aroute in hopes of making it financidly viable. These
additiond stops are warranted when no passengers are using the service.

However when passengers are present they are dragged through excessive number
of stopswhich is dictated by alack of passengers.

B. Freguency of service. The number of servicetrips per day are
dependent on the number of passengers throughout the day and specificaly per
trip. Thuswith lower number of passengers acarier isforced to reduce number
of trips and service. It has been proven through the experience of operations that
increased frequency to the public increasesriders. Thus to baance the number of
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riders and frequency, service by reservations alows a carrier to keep service
frequency levels high, promoting increased riders while using reservation only to
keep costs lower by not operating empty equipment. Operating empty equipment
only adds to the overall coststo a operations and must be passed on the public.

An example of how "by reservation only" service kegps costs down is Blaine - 25
miles north of the vehicle base for Wickkiser International Companies ("WIC"). To provide that
service involves a 50 mile round trip prior to departure of service south to dl of WIC's other
degtinations. There is not enough volume of business to provide scheduled regular serviceto
Blaine and there are often no shows. It isnot financidly viable for WIC to go there without
prepaid "by reservation only" and a a price that pays for round trip miles.

Credit cards are an essentid tool to hold confirmed reservations and facilitate
payment for some airporters. First, they expedite the processing and boarding of passengers by
the driver. Second, they obligate the carrier to provide seats for those passengers who have
prepaid for a specific trip.t Third, use of credit cards gives the carrier an accurate count of the
expected passengers who will be on a certain trip, dlowing it to use the most efficient vehicles
for that run. Severa arporters are substantially more than an hour between their base and
SeaTlac Airport, which would makeit impractica to provide back up equipment for al walk on
passengers. They need to know the passenger count to be able to serve the public efficiently.

I ssue 19 — Reports and Requlatory Fees

The Airporters are in generd agreement with these proposals.

| ssue 20 — Uniform System of Accounts

With the understanding that the god is to reduce the burden of reporting, the
Airporters are in generd agreement with these proposals.

I ssue 21 — Financial and Oper ating Documents Requir ed

See response to Issue 20.

| ssue 22 - Rates

1 & 2. Thetraditiond scheme for regulating rates of auto transportation
companiesis no longer appropriate, for severa reasons. Fird, it fails to take into account the
very high levels of inter-moda competition that carriers face, particularly from the private auto.

! "wak-ons' are welcome of course. But if abusisfull, priority is given to passengers with pre-paid
reservations. Passengers without credit cards can mail in a check to reserve a seat.
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Second, it keeps carriers too close to the “edge’ financidly. Third, it does not give them the
flexibility to respond to changing market conditions. Fourth, it discourages efficient investment.
Fifth, it discourages efficiency and rewards inefficiency. Mogt traditional bus companies have
gone bankrupt, some more than once. The Airporters do not want to see their industry suffer the
samefae. While mogt arporters have survived, the industry is not generdly thriving. It has

been buffeted by volatile fud and insurance costs and huge decline in traffic after September 11,
2001. Theindustry needs some good years (i.e. high profits) to westher the inevitable bad ones.

3. The Commission’s focus on “ competitive providers with overlapping routes’
seems to reflect a presumption that only other regulated carriers condtitute rate-congtraining
compstition. If thisis the presumption, then it needs to be re-examined. Most of the competition
for passenger carriersis from private automobiles self-driven (owned or rented) or friends. This
is particularly true for arporters, since few low income people travel by ar. Those who do have
very low cost ground transportation options with public trangit, or a combination of Greyhound
and public trangit.?

The Airporters run ahigh cost premium service. A passenger paying up to $50 to
travel to Sea-Tac is not going to care much if the fare goes up or down $5. They are going to
carealot if they misstheir flight or have to ride the bus an extra 30 minutes. The Airporters
compete primarily on safety, comfort, and convenience. Rates are important, but secondary.

The Airporters need rate flexibility to ensure that they can continue to offer the safe,
comfortable, and convenient service that is essentid for them to remain competitively viable and
finenddly hedthy.

Very truly yours,

Brooks E. Harlow

% For example, passengers from Bellingham and Mount Vernon can travel to SeaTac via Greyhound and
Metro for less than $20 and $10, respectively. This compares to WIC's regulated fares of $32 and $28.
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