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BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION 

COMMISSION

	In re Application No. GA-78900

TRASH HUSTLERS, L.L.C.,

For a Certificate of Public Convenience and Necessity to Operate Motor Vehicles in Furnishing Solid Waste Collection Service.
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	DOCKET NO. TG-000584

INITIAL ORDER DENYING APPLICATION




1 NATURE OF PROCEEDINGS:  This is an application for authority to provide solid waste collection service in Yakima County limited to unscheduled or on-call service within one business day for removal of solid waste by carrying-out and hand loading that waste, but excluding drop box and containerized pick-up service, and chemicals, hazardous, biohazardous, or biomedical wastes.

2 APPEARANCES:  R. Blair Strong, attorney, Spokane, WA, represented applicant Trash Hustlers, L.L.C (Trash Hustlers).  Jack R. Davis, attorney, Oak Harbor WA, represented protestant Yakima Waste Systems (Yakima Waste).  William H. Grady, attorney, Seattle, WA, represented protestant Country Garbage Service (Country Garbage).  James Sells, attorney, Silverdale, WA, represented the Washington Refuse and Recycling Association (WRRA).  Mary M. Tennyson, Senior Assistant Attorney General, Olympia, WA, did not attend the hearing, but filed a brief on behalf of Commission Staff.

3 CONCLUSION:  The existing solid waste carriers operating in Yakima County are currently providing the service proposed by Trash Hustlers to the satisfaction of the Commission.  The public convenience and necessity do not require the service proposed by Trash Hustlers.  The application is denied.

MEMORANDUM

Background and Procedural History

4 On April 12, 2000, Trash Hustlers filed an application with the Commission for solid waste collection authority.  Trash Hustlers requests authority to provide removal through unscheduled or on-call service within one business day within Yakima County of solid waste including loose, bulky materials or heavy items of refuse and recycling, furniture, appliances, yard waste, and construction debris, excluding drop box and containerized pick-up service, and excluding chemicals, hazardous, biohazardous, or biomedical wastes.  Trash Hustlers intends to restrict its service to carrying-out and hand-loading materials from customer premises and to using vehicles with a gross vehicle weight of 23,000 pounds or less.  

5 The WRRA, Yakima Waste, and Country Garbage filed with the Commission on April 26, May 1, and May 11, 2000, respectively, protesting the application.  

6 A Notice of Prehearing Conference and Notice of Hearing was issued on July 26, 2000, establishing dates for the prehearing conference and hearing.  The prehearing conference was conducted before Administrative Law Judge Ann E. Rendahl on August 8, 2000.  The applicant and protestant Yakima Waste appeared telephonically via the Commission’s bridge line.  Country Garbage and the WRRA appeared to protest the application.  Commission Staff appeared and noted that they would not participate in the hearing, but wished to reserve the right to file a post-hearing brief.  During the prehearing conference, the applicant and protestants identified witnesses they planned to present during the hearing, and discussed the exchange of certain proposed exhibits.  

7 In accordance with the notice of hearing, the Commission convened an evidentiary hearing in Yakima before ALJ Rendahl on August 16 and 17, 2000.  

8 Trash Hustlers produced six witnesses during the hearing:  The principal member of the company, Mr. Anthony DiTommaso, four witnesses to testify regarding the public’s need for the service proposed by the applicant, and a witness to testify regarding whether Yakima Waste provides satisfactory service.  Trash Hustlers also submitted various exhibits to support its application.  

9 Yakima Waste produced three witnesses and a number of exhibits to describe the company’s operations and practices, to demonstrate that it provides the service proposed by the applicant, and to show that the company provides satisfactory service.  Country Garbage produced one witness, its owner Cecil Bronkhorst, and several exhibits to describe the company’s operations and practices, to demonstrate that it provides the service proposed by the applicant, and to show that the company provides satisfactory service.  

Standard for Determination
10 The fundamental standards upon which this application is considered are those stated in RCW 81.77.040, as follows:

Issuance of the certificate of necessity shall be determined upon, but not limited to, the following factors: The present service and the cost thereof for the contemplated area to be served; an estimate of the cost of the facilities to be utilized in the plant for solid waste collection and disposal, sworn to before a notary public; a statement of the assets on hand of the person, firm, association or corporation which will be expended on the purported plant for solid waste collection and disposal, sworn to before a notary public; a statement of prior experience, if any, in such field by the petitioner, sworn to before a notary public; and sentiment in the community contemplated to be served as to the necessity for such a service.

11 The statute also provides that:

[W]hen an applicant requests a certificate to operate in a territory already served by a certificate holder under this chapter, the commission may, after hearing, issue the certificate only if the existing solid waste collection company or companies serving the territory will not provide service to the satisfaction of the commission.

12 The Commission has determined that this “standard is whether the overall quality of service is satisfactory, and the Commission must apply its judgment and expertise in making that determination.  The determination must be based objectively on all of the facts and circumstances in the formal record.”  In re Superior Refuse Removal Corp., Commission Decision and Order Denying Reconsideration, Order M.V.G. No. 1537, Hearing No. GA-849, at 4 (Feb. 1992).  

13 In addition, consistent with the Commission’s rules for solid waste collection companies in Chapter 480-70 WAC, specifically WAC 480-70-160, the Commission considers whether an applicant is fit, willing, and able to provide the service for which it seeks authorization.
  

Review of the Evidence

14 The principal member of Trash Hustlers, Mr. DiTommaso, testified during the hearing that the service Trash Hustlers intends to provide is to go onto residential or commercial premises, and haul away waste materials, whether the waste is solid waste, recyclables, furniture, or appliances.  Mr. DiTommaso stated that he intends to provide this service on an on-call basis within one business-day of a request for service, rather than providing a regular monthly or weekly pick-up.  Mr. DiTommaso explained that he proposes to offer a clean-up service, in which he would perform any manual labor necessary to clean up or collect the waste and load it onto his truck.  

15 Mr. DiTommaso testified that he has set aside for the business $40,000 in cash in a bank account in his name, and will supply additional funds to Trash Hustlers, as necessary, to perform the proposed service.  He stated that, at the time of the hearing, the company had no physical assets such as buildings, land, or equipment, but that if the application were granted, Trash Hustlers would acquire two one-ton trucks with dump boxes.  Upon cross-examination, Mr. DiTommaso could not estimate the costs or expenses for his proposed service.  Mr. DiTommaso did not provide during the hearing any of the financial statements or statements of cost of service required by RCW 81.77.040.  

16 Mr. DiTommaso testified that he is familiar with and intends to comply with the laws and rules of the state relating to solid waste collection companies, as well as the applicable state motor carrier safety rules and regulations.  Mr. DiTommaso has prior experience in the solid waste collection business, having operated routes in Portland and Tillamook, Oregon in the late 1940’s and early 1950’s, and owned a solid waste collection company, DiTommaso Brothers Garbage Service, serving the City of Yakima and other cities from 1968 to 1979.  Mr. DiTommaso sold the business in 1979 to the company that is now Yakima Waste.  Mr. DiTommaso also currently holds through DiTommaso Bros., L.L.C., a common carrier, or CC, permit No. 59636 issued by the Commission to transport recyclables, primarily cardboard, in Yakima County.  

17 Trash Hustlers filed a proposed tariff with its application.  Ex. 1.  Mr. DiTommaso explained that the tariff was mostly a copy of that filed with the application of Trash Busters, a company that applied for, and was granted, authority in Redmond, Washington, to provide a similar service.  Trash Hustlers revised during the hearing that portion of the tariff identifying the fees charged by the county.  The current county rates set forth in Exhibit 7 were substituted for the fees listed on page 10 of Exhibit 1.  

18 Mr. DiTommaso testified that he does not believe that the certificated haulers in the county provide the on-call service that he proposes to provide.  His opinion is based on his understanding of the solid waste collection business, and that he has never seen the certificated haulers cleaning out or hand carrying waste from residential or commercial premises.  Mr. DiTommaso believes that several uncertificated, or illegal, haulers do provide the service.  Mr. DiTommaso could not identify any particular persons providing service without a certificate, but based his opinion on his observations of trucks picking up waste, and on advertisements in newspapers such as “The Yakima Herald Republic.”  See Ex. 5.  Based on these observations and conversations with various persons, Mr. DiTommaso believes there is a demand for the proposed service.  

19 Mr. DiTommaso offered two photographs to demonstrate what he believes is a lack of service by Yakima Waste in providing drop box service.  See Exs. 3 and 4.  Given that Trash Hustlers does not propose to provide drop box service, these photographs are of limited value.  Mr. DiTommaso has offered his services under his CC permit to the customers identified in the photos and they have refused his services and appear to be satisfied with the existing service.  

20 Mr. DiTommaso has not investigated, nor is aware of any service failures by Country Garbage in its service territory.  

21 Trash Hustlers offered testimony by its witness Ron Boster, to demonstrate that Yakima Waste does not provide the service Trash Hustlers proposes to provide.  Mr. Boster worked for Yakima Waste as a driver of rear-loader and roll-off trucks for 16 to 17 years, and left the company in late 1999.  Prior to working for Yakima Waste, he was part owner of Doc’s Garbage Service, which was sold to Yakima Waste 18 years ago.  

22 Mr. Boster testified that he does not believe Yakima Waste provides the service proposed by Trash Hustlers, i.e., hand carry-out service without providing the customer a bin or drop box.  Mr. Boster explained that his supervisors discouraged him from picking up garbage or trash lying around drop boxes.  In addition, Mr. Boster testified that during the summer months, which are the busiest for drop box service, he does not believe the company offered customers the alternative of the company providing a clean-up and haul away service.  

23 Mr. Boster testified that although he never worked in the office taking requests for service or looked at the daily log for requests, he believes he would be aware if Yakima Waste provided a hand carry-out service because the drivers would talk to one another.  

24 On cross-examination, Mr. Boster recalled that Yakima Waste had provided service by delivering roll-off trucks to the site when the Comet Warehouse collapsed from heavy snow, but does not recall if Yakima Waste provided a clean up and hand-loading service.  Mr. Boster believes this service was “an exception to the rule.”  Tr. at 251.  Mr. Boster agreed that if Yakima Waste did provide a hand-loading service at the Comet Warehouse site, that the service would not differ from that proposed by Trash Hustlers.

25 Trash Hustlers presented four witnesses to demonstrate a public need for the proposed service.  The first, Bud Owens, is the owner of Leonardo Truck Lines, which operates out of Selah, Yakima, and Union Gap, Washington.  Mr. Owens hires solid waste haulers under contract by the cities of Selah, Yakima, and Union Gap to collect solid waste from the business.  Mr. Owens also owns 75 commercial and rental properties in Selah, Yakima, and Union Gap.  When he needs to clean up and haul away waste from his rental properties, he usually uses his own employees to do the work as he has had no success in hiring people from the newspaper.  Mr. Owens would consider hiring Trash Hustlers to provide the clean up and haul away service.

26 Mr. Owens has never called Yakima Waste, or another certificated carrier, to clean up or pick up debris from these rental properties, and is not aware that Yakima Waste provides such a service.  Mr. Owens owns the Comet Warehouse, which collapsed in December 1977 after a heavy snow.  Mr. Owens does not recall whether Yakima Waste provided service to clean up or haul away the debris.

27 Michael Nash, the president and owner of ITECH, a business located in Yakima, testified in support of the application.  Yakima Waste currently provides solid waste service to ITECH.  Mr. Nash has no objections to the service provided by Yakima Waste.  Mr. Nash has called names in the newspaper to haul away solid waste, but has never called Yakima Waste based on his understanding that they do not provide that type of service.  Mr. Nash would be interested in the type of service proposed by Trash Hustlers.  Mr. Nash would accept bids from Trash Hustlers if they were to obtain authority, and from Yakima Waste if they were to provide the service.  

28 John Puccinelli, the owner of a restaurant and rental properties in the city of Yakima and the county, testified in support of the application.  Mr. Puccinelli is currently a city council member in the City of Yakima and has previously served as the Mayor of Yakima.  Yakima Waste currently provides service to the restaurant.  Mr. Puccinelli testified that the company is “doing a good job.”  Tr. at 205.  Mr. Puccinelli believes that the existing municipal and contract carriers do provide the service proposed by the applicant, but that there should be competition in providing the service, and would like to see greater price competition.  Tr. at 215-16.   

29 Lynn Buchanan, the owner of warehouses, truck scales, and rental property in the City of Yakima, testified in support of the application.  Mr. Buchanan testified that he would use the proposed service, and that Trash Hustlers would provide a safe and reliable service.  Yakima Waste provides service to his warehouses, rentals, and his personal residence, and Mr. Buchanan is satisfied with the service the company provides.  Mr. Buchanan currently hires casual labor or contractors to provide clean up and haul services, but has never called Yakima Waste to request that same type of service.  

30 Steven Wheatley, a manager at Yakima Waste, testified that the company frequently provides a hand-loading service, and that it has offered the service for years.  Mr. Wheatley testified that Yakima Waste does not turn down requests for service and provides quotes for hand clean-up jobs.  Mr. Wheatley and the other supervisors have all performed such jobs.  

31 In response to Mr. Boster’s testimony, Mr. Wheatley testified that he had spoken to Mr. Boster about not picking up waste around drop boxes because the customer will be charged for the service.  The company prefers to ask the customer if they wish the driver to provide the service.  Mr. Wheatley also testified that, under state law, drop boxes cannot be transported unless the top is closed.  If the container is overfilled, the top cannot be closed.  

32 Scott Robertson, the General Manager of Yakima Waste, also testified for the company.  At the time of the hearing, Mr. Robertson had been with the company for 10 years, and has been involved in the solid waste business since 1973.  Mr. Robertson testified that Yakima Waste serves in Yakima County from the county line at White and Chinook Passes to the county line below Grandview.  

33 Mr. Robertson testified that the company has provided clean-up and hand-loading service since 1991 when he started with the company.  Mr. Robertson testified that the company uses containers and drop boxes to perform hand-loading and clean-up service.  Mr. Robertson described the clean-up and hand-loading service that Yakima Waste provided when the Comet Warehouse collapsed, and further testified that, upon request of the city, the company cleans up alleys and city areas that are not maintained.  

34 Mr. Robertson explained the company’s “Special Haul Request” form, Ex. 19, is used for any request on which a supervisor must make a determination, such as whether the request is within the company’s service area, or to provide a quote for service.  This form was developed about one year prior to the hearing.  Mr. Robertson testified that the company had a file containing special haul requests, and made the file available during the hearing.  Mr. Robertson explained that the file did not contain all requests the company had received for on-call or unscheduled service, as those that had been billed were removed from the file.  Mr. Robertson testified that “hand dispatches” are requests for hand-loading or clean-up service that can be handled on a regular route, and are attached to the daily route sheets given to the drivers.  

35 Mr. Robertson testified that Yakima Waste’s tariff includes a rate for hand-loading and bulk items.  Person who request service, but are not customers are charged a time rate.  

36 Mr. Robertson provided examples of the advertisements that Yakima Waste has placed in various telephone directories, and through other media, stating that Yakima Waste advertises a “complete garbage service.”  Mr. Robertson believes such advertisements offer the service proposed by Trash Hustlers.  

37 Nancy Fortier, the Refuse and Recycling Manager for the City of Yakima, testified on behalf of protestant Yakima Waste that the city has not identified any deficiencies in the service provided by Yakima Waste.  Yakima Waste provides service to commercial customers within the city and residential customers in areas recently annexed by the city.  

38 Cecil Bronkhorst, the sole proprietor of Country Garbage, described the operations and service area of the company.  Country Garbage provides service in the southeast side of Yakima County, and serves the cities of Sunnyside and Grandview.  Mr. Bronkhorst testified that the company offers a clean-up and haul away service, but that few customers in the service area make requests as customers generally do the work themselves.  Mr. Bronkhorst considers the service proposed by Trash Hustlers a part of providing regular garbage service.  

39 Trash Hustlers argues that the Commission should evaluate its application differently from an application for community universal solid waste collection, asserting that Trash Hustlers’ proposed clean-up service is a specialized service similar to collection of biomedical waste.
  Trash Hustlers argues that the proposed service is supplementary to regularly scheduled curb-side service.  

40 Trash Hustlers’ proposed operations are not limited to a clean-up service.  Trash Hustlers does propose to offer a clean-up service, to go onto commercial or residential properties, clean up debris, and then hand load the debris into trucks.  Trash Hustlers also proposes to provide just the hand-loading or carry-out service that the existing carriers provide.  Tr. at 22, 60, 119-120.  Trash Hustler’s application refers only to hand-loading or carry out service, and the proposed tariff does not even mention a clean-up service, except to refer to the charges that apply “when a customer orders any service.”  See Ex. 1, at 2, 8 Item 160; see also Ex. 29.   

41 The Commission’s decision in In re Medical Resource Recycling System, Inc., relies on the specialized needs of generators of biomedical waste compared to traditional solid waste.  Commission Decision and Order Reversing Initial Order; Granting Application, Order M.V.G. No. 1707, Hearing No. GA-76820, at 2-4 (May 25, 1994).  In that order, the Commission found that the generators’ failure to search for alternative service from existing carriers would be fruitless as the service was unavailable.  Id.  Neither of these factors is present here.  Clean-up, hand-loading, and carry-out service are not specialized services such as collection and disposal of biomedical waste.  In addition, there is sufficient evidence to show that the existing carriers do provide the service Trash Hustlers proposes to provide.  

42 The evidence does not show a need for the service proposed by Trash Hustlers.  At most, the witnesses testifying in support of the application support an alternative solid waste provider that would provide more competition in price for clean-up, hand-loading, and carry-out service.  Price competition is not a factor the Commission considers in determining whether to grant an application for authority to transport solid waste.

43 In addition, the evidence does not demonstrate the types of service failures the Commission has looked to in determining whether a carrier’s service is to the satisfaction of the Commission.  See In re Superior Refuse Removal Corp., Commission Decision and Order on Remand; Denying Application, Order M.V.G. No. 1526, Hearing No. GA-849, at 6-7 (Nov. 1991).  Evidence provided by Yakima Waste and Country Garbage demonstrates that the carriers have provided or currently provide the services proposed by Trash Hustlers, although their advertisements may not explicitly refer to such services.  None of the witnesses testifying for the application were dissatisfied with the service provided by Yakima Waste.  Further, Trash Hustlers provided no information to demonstrate service failures by Country Garbage.  

44 Turning to the questions of financial and regulatory fitness, Trash Hustlers provided none of the financial statements required by RCW 81.77.040, and offered only testimony through Mr. DiTommaso that he would provide the necessary funding for the company.  There is sufficient evidence in the record to suggest that Mr. DiTommaso is familiar with the laws and rules involving solid waste collection companies, and would conform the operations of Trash Hustlers to the Commission’s regulatory requirements and otherwise conduct its operations in accordance with law.

FINDINGS OF FACT

45 (1) 
Trash Hustlers filed an application with the Commission on April 12, 2000, requesting authority to provide removal through unscheduled or on-call service within one business day within Yakima County of solid waste including loose, bulky materials or heavy items of refuse and recycling, furniture, appliances, yard waste, and construction debris, excluding drop box and containerized pick-up service, and excluding chemicals, hazardous, biohazardous, or biomedical wastes.  The proposed service is restricted to carrying-out and hand-loading materials from customer premises, and to using only vehicles with a gross vehicle weight of 23,000 pounds or less.

46 (2) 
The existing certificated carriers in Yakima County, Yakima Waste and Country Garbage, have provided and currently provide the service proposed by Trash Hustlers.

47 (3) 
Potential customers of Trash Hustlers’ proposed service are satisfied with the service they receive from Yakima Waste, but would prefer to have alternatives to allow competitive pricing.

48 (4) 
Trash Hustlers provided no evidence of unsatisfactory service by Country Garbage.  

49 (5) 
Trash Hustlers has not demonstrated that it is financially fit to provide the services for which it seeks authorization.

50 (6) 
Trash Hustlers has demonstrated that it will conform its operations to the Commission’s regulatory requirements and otherwise conduct its operations in accordance with law.

CONCLUSIONS OF LAW
51 (1) 
The Washington Utilities and Transportation Commission has jurisdiction under chapter 81.77 RCW both over the subject matter and the parties to the pending application. 

52 (2) 
Clean-up, carry-out, and hand-loading services are not specialized services such as collection and disposal of biomedical waste.  

53 (3) 
The public convenience and necessity do not require the operations proposed by Trash Hustlers in its application.

54 (4) 
Yakima Waste provides service to the satisfaction of the Commission in the territory in which Trash Hustlers proposes to operate and it therefore is not proper to grant overlapping authority to Trash Hustlers under RCW 81.77.040.

55 (5) 
Country Garbage provides service to the satisfaction of the Commission in the territory in which Trash Hustlers proposes to operate and it therefore is not proper to grant overlapping authority to Trash Hustlers under RCW 81.77.040.

56 (6) 
Although Trash Hustlers has demonstrated regulatory fitness sufficient to support an application for authority under RCW 81.77.040, Trash Hustlers has not demonstrated the degree of financial fitness necessary to support an application for authority under RCW 81.77.040.

ORDER
57 IT IS ORDERED That Application No. GA-78900 of Trash Hustlers, L.L.C. for a Certificate of Public Convenience and Necessity to provide solid waste collection service is denied.

DATED at Olympia, Washington and effective this     day of  February 2001.

ANN E. RENDAHL

Administrative Law Judge

NOTICE TO PARTIES:

This is an Initial Order.  The action proposed in this Initial Order is not effective until entry of a final order by the Utilities and Transportation Commission.  If you disagree with this Initial Order and want the Commission to consider your comments, you must take specific action within the time limits outlined below.

WAC 480-09-780(2) provides that any party to this proceeding has twenty (20) days after the service date of this Initial Order to file a Petition for Administrative Review.  What must be included in any Petition and other requirements for a Petition are stated in WAC 480-09-780(3).  WAC 480-09-780(4) states that an Answer to any Petition for review may be filed by any party within ten (10) days after service of the Petition.

WAC 480-09-820(2) provides that before entry of a Final Order any party may file a Petition To Reopen a contested proceeding to permit receipt of evidence essential to a decision, but unavailable and not reasonably discoverable at the time of hearing, or for other good and sufficient cause.  No Answer to a Petition To Reopen will be accepted for filing absent express notice by the Commission calling for such Answer.

One copy of any Petition or Answer filed must be served on each party of record, with proof of service as required by WAC 480-09-120(2).
An original and three copies of any Petition or Answer must be filed by mail delivery to:

Office of the Secretary

Washington Utilities and Transportation Commission

P.O. Box 47250

Olympia, WA 98504-7250

or, by hand delivery to:

Office of the Secretary

Washington Utilities and Transportation Commission

1300 South Evergreen Park Drive, S.W.

Olympia, WA 98504

� In Docket No. TG-990161, the Commission has recently engaged in a rulemaking process to review the rules governing solid waste carriers.  At its December 27, 2000, open meeting, the Commission directed staff to prepare an order adopting the proposed rules, with modifications.  An adoption order is pending from the Commission.  The existing rules apply to the application in this proceeding, as the new rules are not effective until thirty days following the date the order of adoption is filed with the Office of the Code Reviser.  See RCW 34.05.380(2).


� Alternatively, based on an opinion expressed in Commission Staff’s brief, Trash Hustlers argues that the clean-up service it proposes is not regulated by the Commission, i.e., that any transportation of solid waste in providing clean-up service would be incidental to the clean-up service, and thus private carriage.  As we resolve above the question of the application on the basis of public convenience and necessity and satisfactory service by existing carriers, there is no need to reach this issue.  To do so would provide an advisory opinion not originally requested by the applicant.  





