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BEFORE THE WASHI NGTON UTI LI TI ES AND
TRANSPORTATI ON COVM SSI ON

In the Matter of the Petition )

for Arbitration of AT&T

COMMUNI CATI ONS OF THE PACIFIC ) Docket No. UT-033035
NORTHWEST AND TCG SEATTLE, )

with QAEST CORPORATI ON, ) Volume |11

pursuant to 47 U . S.C. Section ) Pages 177 to 216
252(b),

~— —

A hearing in the above matter was held on
January 28, 2004, from1:35 p.m to 2:30 p.m, at 1300
Sout h Evergreen Park Drive Sout hwest, Room 206, O ynpi a,
Washi ngton, before Adm nistrative Law Judge DENNI S MOSS
and Chai rwoman MARI LYN SHOMALTER and Conmi ssi oner

Rl CHARD HEMSTAD and Conmi ssi oner PATRICK J. OSHI E.

The parties were present as follows:

QNEST CORPCRATI ON, by MARY ROSE HUGHES,
Attorney at Law, Perkins Coie, LLP, 607 Fourteenth
Street Northwest, Washington, D.C. 20005-2011, Tel ephone
(202) 434-1606, Fax (202) 434-1690, E-nmil
m hughes@er ki nscoi e. com

AT&T COVMUNI CATI ONS OF THE PACI FI C NORTHWEST
AND TCG SEATTLE, by LETTY FRIESEN, Attorney at Law, 1875
Lawr ence Street, Suite 1500, Denver, Col orado 80111,
Tel ephone (303) 298-6475, Fax (303) 298-6301, E-mail
| sfriesen@tt.com

Joan E. Kinn, CCR, RPR
Court Reporter
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PROCEEDI NGS

CHAl RMOMAN SHOWALTER: Good afternoon, this
is a continuation of our open neeting, and we have on
our agenda an itemthat is not strictly speaking an open
meeting itembut is scheduled now for the conveni ence of
the parties. It is a hearing in the matter of AT&T
Conmruni cati ons of the Pacific Northwest and TCG Seattle
with Qaest Corporation, | should have said it's the
first part of the title is in the matter of the Petition
for Arbitration of those parties, Docket Nunber
UT- 033035, and we're here on a hearing on the
Arbitrator's report.

["m Marilyn Showal ter, Chairwoman of the
Commi ssion, and with me on the Bench are Conmi ssioners
Di ck Henmstad and Pat Gshie.

And coul d we take appearances.

MS. FRIESEN. Yes, good afternoon, Letty
Fri esen here on behal f of AT&T Communi cations of the
Nort hwest Pacific, Inc., and TCG Seattle.

MS. HUGHES: Good afternoon, Mary Rose Hughes
with Perkins Coie, outside counsel to Qwmest Corporation

CHAI RWOVAN SHOWALTER: All right, and because
the issues raised are raised by AT&T, | assune that it
makes the nost sense for you to go first raising your

obj ections and then to hear from Qwvest. There are only
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three issues. You can assune we have read the
Arbitrator's report and your briefs. |Is a half an hour
each side sufficient?

MS. FRIESEN. Well, | think it depends on how
you want to do the issues. W could do all three issues
and we argue them and then Mary Rose. Alternatively |
could do issue three, and then you could hear from Mary
Rose, we could back and forth that way. | think it's
probably preferable to go back and forth so we can take
a point-counterpoint within the issue.

CHAl RWOVAN SHOWALTER: Al right, well, then

let's take no longer than ten m nutes apiece for each

i ssue.

MS. FRI ESEN. Okay.

CHAl RWNOVAN SHOWALTER:  And |' m not sure we
will need ten mnutes, but why don't we proceed that

way. And so why don't you take up the first issue in
your brief.

MS. FRIESEN. Okay, thank you very much.

The first issue is entitled |ssue Nunber 3,
and it has to do with the definition of a tandemoffice
switch. It has less to do with the definition itself,
whi ch the ALJ adopted Qmest's, and Qwest's definition
frankly is a restatenent of the FCC s rule, the problem

we have is inplementing that provision. AT&T has been
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negotiating with Qwest for well over a year now on what
the provision itself nmeans. W had proffered | anguage
that would clear up that inplenmentation problem and the
ALJ rejected our | anguage. Having adopted Quest's, we
are still stuck with the difficulty of how do we

i mpl ement .

Qwest has repeatedly, although in different
veins, argued that we have to prove we are actually
serving customers in a conparabl e geographic area to
what their tandem switches are serving. Wat they're
sayi ng or what they have been saying in negotiations is
that we need to count | oops. As you know, |oops are
connected to custoners, and it's not different than
counting custoners. The FCC has been really clear on
what the requirements are, and the FCC in interpreting
its own rule, which is the | anguage that Qwest has
adopted, says that you only have to show that the
swi tches are capable of serving a conparabl e geographic
area. You can find that in Paragraph 309 of the
Virginia arbitration order wherein the FCC has
interpreted its own rule.

AT&T has proven that its switches are, in
fact, capable of serving a sinmlar geographic area to
those of Qwest's tandens. They have essentially

conceded that point, they being Qwvest, in the TRO
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proceedi ng, and they did concede it in fact in the
arbitration. So the question renmins, why do we have to
come up with a test. Wiy is it that the ALJ in this
particul ar instance didn't resolve the issue, didn't
resol ve the dispute.

Qnest clainms that it's because you don't
resol ve factual issues in an arbitration, that the
arbitration is just for determ ning contract |anguage.
Well, I would submit to you that that is not the case.
In fact, the arbitration is for resolving the disputes
between the parties and only the disputes between the
parties. And the FCC instructs that to the extent state
commi ssi ons deci de they don't want to resolve those
di sputes, then the parties have to bring the disputes to
the FCC. And that's what happened in the Virginia
arbitration decision, the Virginia comr ssion decided
not to resolve the disputes. So we've got a simlar
probl em here. W have this one provision, the parties
can not agree on how to inplenent it, and we're asking
you guys to resolve that for us. Tell us what the test
has to be, what test does AT&T's switches have to neet
before Qmest will pay the tandemrate.

Now as we suggested, it's the FCC says is the
switch capabl e of serving a conparabl e geographic area.

That's all the FCC says. The FCC does not say | ook at
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the underlying infrastructure and nmeasure it. It
doesn't say count |oops and see if you have 80% of the
| oops serving the respective rate centers that subtend
the tandems. It nmerely says determ ne whether or not
the switch is capable of serving a simlar geographic
area. If it is, then Qmest should pay the tandem rate,
and that's AT&T's position.

We hope not to have to come back and litigate
this particular issue, because we have properly put it
before the Commi ssion. The record anply reflects that
the parties have been negotiating the issue and that
AT&T presented the issue in the arbitration, and so
we' re asking you for a resolution, hopeful that we don't
have to cone back just to resolve this issue. W can't
agree, and we have been negotiating for some tine on it.
Thank you.

CHAl RMOVAN SHOWALTER:  Well, | will just ask
one question. Qwest in its brief on the bottom of page
2 discusses whether you have proposed | anguage to us in
this proceeding here today that was not before the ALJ.
Is that the case? |'mlooking at the bottom of page 2,
there is even | ess support for the | anguage AT&T
proposes for the first time in its petition for review

MS. FRIESEN. You know, |'msorry, but |

don't recall what |anguage it is that we're proposing



0183

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

for the first tine.

CHAl RWOVAN SHOMWALTER: Wel |, maybe we can
hear from Quest, and if | still have a question, | wll
ask it again.

MS. FRIESEN. |If you look at ny petition for
review, you will see there's no new | anguage in there.
AT&T had offered to Qmest sort of a factual statenent.

CHAI RWOVAN SHOWALTER: Maybe this has to do
wi th another issue. | nowrealize that | was reading
t he begi nning thinking that was the beginning part, but
it wasn't on item3, |I'msorry.

Okay, let's hear from Qmest then.

MS. HUGHES: Thank you, Madam Chai r worman,
Commi ssioners. Wth respect to Issue 2, there is an
i ssue that's comon to Issue 5 as well, and | would I|ike
to address that up front with respect to both issues.

It won't delay nmy time on |ssue 2.

CHAl RMOVAN SHOWALTER: Now, wait, are we on 2
or 3?

MS5. HUGHES: We're on 2, but the comments
that I would nmeke, the preparatory conments | woul d nmake
with respect to Issue 2 apply equally with respect to
I ssue 5, so rather than say themtwice, | wll --

CHAl RWOVAN SHOWALTER: But | thought we were

on 3, Issue 3. One of the problens here is we have
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three issues in front of us, but they are naned |ssue --

MS. HUGHES: 3, 5, and 17.

CHAl RWOMAN SHOWALTER:  Ri ght .

MS. HUGHES: Wth respect to |Issue 3, severa
-- there is one issue that is conmmon to both Issue 3 and
Issue 5. Rather than say it twice with respect to |ssue
3 and Issue 5, if | can | will address that one issue
now, and then | will address more specifically Issue 3.

This arbitration is conducted pursuant to a
federally mandated time frane. The purpose of the
arbitration is to determ ne contract | anguage, |anguage
that will go into the contract that will be the basis of
the parties' business relationship under that contract
for the termof the contract, which in this case is
three years. The purpose of this arbitration is not to
assunme di sputes under contract terns, assune facts that
m ght apply to those di sputes, and nmeke deci sions or
decl arati ons about how those di sputes m ght be resol ved
on those facts if in fact those disputes actually
materi al i ze.

In deternmining the proper contract |anguage
to go into this contract between Qmest and AT&T, the
Commi ssion's job is to | ook at conpeting contract
| anguage proposed by the parties and to determ ne based

on the governing |l aw, sound public policy, and the
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record that the parties have presented to this
Conmmi ssi on which party's contract |anguage is nore
appropriate to go into this interconnection agreenent.
That is what Judge Mdss did here. Wth all due respect,
he specifically declined AT&T' s request that he assune
that this Conmmi ssion will order specific contract
| anguage, that he assume that under that Commi ssion
ordered contract |anguage the parties will have a
speci fic dispute, that he assume facts that AT&T
suggests might materialize in the future, and that he
right now as part of the definition of a tandem swi tch
state how those premature yet to devel op di sputes m ght
be resolved. |In every respect Judge Mdss did exactly
what he shoul d have done, and Qwest respectfully submts
that the Conmi ssion should adopt his resolution here.
Wth respect to Issue 3, the definition of a
tandem swi tch, he heard conpeting proposals on what that
definition should be. Exactly like the conm ssions in
M nnesot a, which have previously been presented with
AT&T's request to apply a definition, and the
commi ssions in Col orado, he declined to nmake premature
findings on disputes that have not materialized.
Further, he | ooked at the |anguage that both parties
were proposing, and he said quite correctly that under

the | anguage that AT&T itself proposes and that Quest
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has agreed to, the parties have said if they can not
agree on whether a specific switch is or is not a tandem
switch under this definition, the parties will performa
fact based anal ysis of geography.

Judge Mbss correctly said that what AT&T is
asking the Conmi ssion to do here is conpletely in
conflict with agreed upon | anguage and nakes no sense.

It would render that agreed upon | anguage a nullity. So
with all due respect, Qwest submits that ALJ Mss did
exactly what was proper here. |In that regard, he did
the exact sane thing as the two previous conm ssions who
have heard this same dispute did, and we believe that

t he Comm ssion shoul d adopt the | anguage as proposed by
Qnest .

In its petition for review, AT&T is no |onger
chal I engi ng the | anguage. To be clear, they're agreeing
for purposes now that Qwest's definition of tandem
switch is the appropriate definition, but they' re asking
the Conmmi ssion to sinultaneously rule as part of that
definition that every single switch in this state is a
tandem switch of AT&T's and TCG s, and it's that latter
pi ece that we say is totally inappropriate

CHAIl RWOMAN SHOWALTER: Ckay, shall we nobve on
to the next issue.

MS. FRIESEN. Yes, |'massunm ng you don't
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want responses.

The next issue is Issue 5, and it has to do
with how calls are rated and routed and in particul ar
whet her or not Qwest can use its definition of exchange
service to prevent AT&T fromoffering an FX conpetitive
service, which is typically referred to as VNXX or
sometines FX-1like service

CHAI RWOVAN SHOWALTER: But now this is one
where are you in front of us today suggesting that we
need to adopt the |language that you originally proposed
to the Arbitrator, or are you proposing to us today sone
di fferent |anguage than was proposed to the Arbitrator?

MS. FRIESEN. W are proposing today, we have
of fered up sone | anguage to Qwest prior to turning in
our petition for review based upon the ALJ's
recommendati on that we go back to the draw ng table and
negotiate. As you recall fromhis report, he
reluctantly adopted Quwest's definition, recognizing that
it could be used in a discrimnatory fashi on agai nst
AT&T and ot her providers of FX service.

CHAl RMOMAN SHOWALTER: But he also said, if
you can't agree on sonething, he is going with the Quest
and not AT&T' s | anguage because he's got to go with one
or the other. So ny specific questionis, isn't the

only thing in front of us whether the Arbitrator should
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have put the default on Qwest's |anguage or your
| anguage, and we don't have in front of us any other
| anguage?

MS. FRIESEN. You have in front of you
| anguage that AT&T has offered.

CHAl R\MOVAN SHOWALTER: What right do we have
to order that?

MS. FRIESEN. We're asking you to just
consider it. Now if you adopt what the ALJ has said, we
have sone problens with what he said, so it's really a
twof ol d reconsideration that we're asking you to take.
Nunber one is that we have proffered sonme | anguage, we
wi |l hope that you consider it. W did that in the vein
requested by the ALJ. The ALJ set it up such that Qwest
has no incentive now to negotiate further. If they
default to Qunest's |anguage, Qnest will adopt that, and
there is no nore negotiation

CHAl RMOVAN SHOWALTER: Right. But supposing
we | ove your proposal, what can we do about that? Isn't
it the scheme here that this is the so-called basebal
styl e negotiation, and each side puts forth its best
| anguage, and if they can't agree, it goes to the
Arbitrator, who picks one or the other? | don't see how
the --

MS. FRIESEN. The | anguage was offered, if |
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mght, I"'msorry to interrupt, the |anguage was offered
to help cure sone of the problens we have with sinply
adopting Qwest's | anguage, not the |east of which, and
the ALJ's determi nation, as you will recall it's not
nmerely a determ nation that Qwest's | anguage wil |

govern, but it's also a determi nation that the parties
will engage in a bill and keep arrangenent. The problem
with bill and keep with respect to FX and VNXX service
is that you can't distinguish very easily on your
network local traffic fromVNXX traffic from anything

el se that appears to be within the NPA-NXX matches. So
that's the difficulty that we're having, we're trying to
continue to operate within the reasoning of the ALJ but
of fer up sone solutions to problens that we have

di scovered with the decision itself.

CHAI R\MOVAN SHOWALTER: Expressly what is our
authority to choose | anguage that is neither what Quest
| ast offered before arbitrati on or what you | ast
of fered?

MS. FRIESEN: What the ALJ does is consider
| anguage as you nentioned in the baseball style
arbitration and pick one or the other. 1In this case, |
don't think this Comm ssion has any |less authority than
the ALJ has to do that. What we have done is proffered

up | anguage that we believe is consistent with the ALJ's
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ruling and the evidence in the record, and we're asking
you to consider that in baseball style arbitration as
wel | .

CHAIl RMOMAN SHOWALTER: It seens to ne the
nost we can do is say we |ike that |anguage, and if
Qnest and AT&T agree on it, that's wonderful, but if
they don't, the default is, and we have two choi ces,
Qwest' s | anguage or your original |anguage.

MS. FRIESEN. We're faced with a situation
that we believe Qvwest will no | onger or Qunest really
doesn't have the incentive to negotiate further, as you
m ght understand. They have won, they got what they
wanted. They did not get, however, the ability to
di scrimnate, we don't believe, against our FX service
and their FX service with respect to the use of this
exchange service definition.

We are, however, troubled by the bill and
keep requirement of the order. W don't know how to
i mpl enent that, and Qemest | would venture doesn't
either. That very issue cane up before the FCCin a
case called Starpower Comrunications LLC, versus Verizon
South, Inc., and there the FCC recogni zed this very sane
i ssue wherein Verizon was attenpting to use its
definition of local service or local, |let ne get that

right for you, its definitionin its tariffs of the
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| ocal serving area agai nst Starpower to offer VNXX
servi ces.

And several things cane up in addition to the
bill and keep type proposals. There the FCC recogni zed
that you can't distinguish the kinds of traffic, and
it's FCC Order Nunber 03-278. If I might, | would |ike
to read just a couple of paragraphs so you will see the
parallels between the issues in this case and what the
FCC deternmined with respect to it, which is why I'm
com ng back to you today to say even if you don't adopt
our | anguage, please help us with trying to figure out
how we' re supposed to do bill and keep when we can't
di stinguish the traffic, we don't have the nmechanisns in
pl ace for that. So permt me, if you will, just to read
fromthis order very briefly a couple of paragraphs.

The first | would Iike to read to you is Paragraph 9,
and it says:

For the purposes of billing its own

custoners, Verizon South --

CHAI RWOVAN SHOWALTER: Be sure to go sl ow
enough for the court reporter

M5. FRIESEN: (Reading.)

Verizon South rates calls to Starpower's

custonmers as either local or toll based

upon NPA- NXX codes assigned to the
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St ar power custoner, not based upon the
physi cal |ocation of the Starpower
customer. |In other words, for each
call, Verizon South conpares the NPA-NXX
of the calling party's tel ephone nunber
with the NPA-NXX of the called party's
nunber, and if the NPA-NXX' s correspond
to the sane local calling area, Verizon
South rates and bills the call as a

| ocal call under its tariff regardl ess
of whether the two parties actually are
physically located in the sanme |oca
calling area

So that sets up the issue for you.

The next paragraph | would like to read from

very briefly is Paragraph 12.

COW SSI ONER HEMSTAD: Read it slowy again.
M5. FRIESEN: | will.

Verizon South observes that the tariff
defines local service as the tel ephone
service furnished between customner

stations located within the sane

exchange area.

So here you begin to see that they are

conparing just like Qvest is their tariffs, their



0193

1 definitions of the | ocal exchange area, and where the

2 custonmers are | ocated.

3 Now Verizon concedes that it offers in this
4 deci sion an FX service just as Starpower did. And then
5 getting to the part that's really npst dispositive to

6 the problemthat we have here, here the FCCis

7 acknow edging that this matching of NPA-NXX is the way
8 carriers rate and route calls in the industry, and they

9 have done that for a very long tinme, and it says:

10 I ndeed, Verizon South apparently | acks
11 the technical capability to identify

12 virtual NXX calls as non-local based on
13 t he physical end points of the call

14 And then going down into what is Footnote 63
15 inthis order, it says:

16 Noting that the virtual NXX traffic can
17 not be distinguished fromthe |oca

18 traffic at Verizon's end office

19 switches, the parties to an

20 i nt erconnecti on agreenent woul d have to
21 conduct traffic studies or develop a

22 factor to identify the percentage of the
23 VNXX traffic for Verizon which would

24 then tell them what to pay or what not

25 to pay.
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You woul d have to try and distinguish, in
ot her words what they're saying, what I'mtrying to tel
you i s you have to distinguish the local traffic which
is paid for via recip conp fromthe VNXX and the FX
traffic which would be done on a bill and keep basis
now. We don't have the systens in place to do that.
Verizon didn't have the systens in place to do that. |
think it's pretty fair to say that Qmest today doesn't
have the systens in place to distinguish those traffic.
So we really don't have any way to inplement the order
in this instance, and so we're asking that you
reconsi der the order and assume that this traffic should
be billed on a recip conp basis and not on the bill and
keep since we can't distinguish at this juncture.

CHAl R\NOVAN SHOWALTER:  What was the date of
that order?

MS. FRIESEN. This was rel eased Novenber 7,
2003.

CHAl RMOVAN SHOWALTER:  And what is its
numnber ?

MS. FRIESEN: It's FCC Order Number 03-278.

CHAI R\NOVAN SHOWALTER:  Okay.

COW SSI ONER HEMSTAD: |I'mtrying to get the
procedural issue clear in ny mind as Chairwoman

Showal ter initiated and now your additional comments
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here. First, in your offering new | anguage, isn't that
in effect asking us or you are seeking a second bite of
the apple having lost in front of the Arbitrator, and
now you' re asking for taking a new cut at |anguage that
the Arbitrator didn't have in front of him But then in
any event, whether this issue of bill and keep has a

sol ution, was that essentially offered by the
Arbitrator, or was that part of Qmest's initia

basebal | ?

MS. FRIESEN. | nean that's two questions |
t hi nk.

COW SSI ONER HEMSTAD:  Yes.

M5. FRIESEN: Let ne answer the first one on
procedure, and | think it's best answered by | ooking at
what a piece of the |anguage is that we proffered so you
will see that we're not straying fromwhat the ALJ's
reasoning was. The ALJ told the parties, in particular
told Qnest, you may not use this |anguage to
di scrim nate agai nst AT&T's FX-like service. That is to
say, you can't charge toll on their calls while you
don't charge your own custoners toll. So AT&T offered
up sone | anguage, rather than |l eaving that in the order
put it in the contract, and the only | anguage that we
have proffered is a single sentence that says:

This definition does not prevent either
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party from providing FX or FX-like

service and shall not affect the

conpensati on between CLEC and Qwest for

such traffic.

Now FX and FX-1ike service are anply defined
in the record, so we know what those are. And all we're
trying to do here is adopt what the ALJ said and nmake it
express. We think that this Comm ssion, just |ike the
ALJ had the authority to decide | anguage, has the
authority to decide that |anguage today. W don't think
it's inconsistent with the Arbitrator's order

Moving to the --

COW SSI ONER HEMSTAD: So you woul d say
that's sinply an el aboration or a clarification on the
decision that the Arbitrator made?

MS. FRIESEN. That's exactly what --

CHAI RMOVAN SHOWALTER: But if that's your
interpretation of the ALJ's decision, what authority did
the ALJ have, the Arbitrator have to change a word of
| anguage? Wasn't the Arbitrator limted to Qwest's
| anguage or your |anguage with a suggestion for how you
m ght go off and solve it by yourselves, but under what
authority did an Arbitrator have to change | anguage?

MS. FRIESEN. The Arbitrator has the

authority to resolve the issues. Now if that neans
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proposi ng contract | anguage that resolves the issue,
think he has that authority. And if you | ook back at
the 271 process, you will see in the nultistate 271
multiple times where the Arbitrator in that context
proffered | anguage that you will find in Qwest's SGAT
today, and Qwest at no time ever bal ked at that.

COW SSI ONER HEMSTAD:  But this isn't a 271
proceedi ng.

M5. FRIESEN: It's a simlar context though
The SGAT is quite simlar tothe ICA. In fact, it fornms
the basis of the I CA that we have adopted here.

COW SSI ONER HEMSTAD: | understand, but |
have had the inpression fromthe beginning that this is
a very structured process, that we deal wth
Arbitrator's decisions, and appeals fromthat here, and
then in turn appeals to the Federal District Court if
you're willing to go there.

M5. FRIESEN: | don't think you will find
law, at least | haven't been able to find | aw, that
says, arbitrator, thou shalt not propose | anguage that
resolves disputes. | have not seen that.

CHAI RWOVAN SHOWALTER:  Proposed | anguage t hat
resolves a dispute is very different than deciding the
| anguage or ordering the | anguage. W can propose the

same | anguage to you if you want to go off and take it,
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but it is a very critical distinction here. W have |

t hi nk been operating under the assunption that the
Arbitrator is limted in the end to picking one or the
other, and the Arbitrator can suggest and propose but
can not decide any other |anguage. Now if you have
authority otherw se, you should I et us know. Now the
271 proceeding, (a) was not even a quasijudicia
proceedi ng of any kind, (b) the arbitrator's proposals
could be brought to a state comm ssion, and the state
conmission was limted to making a recomendation to the

FCC, so it was a nuch less formal process than | think

this is.

MS. FRIESEN. Well, Madam Chai rwoman, | don't
di sagree with you that it was perhaps less formal, |I'm
not sure it was but perhaps. | have no case authority

that says an arbitrator, and | don't think Qwmest does
either, that says an arbitrator can not resolve a
di spute by proffering | anguage.

CHAl R\MOVAN SHOWALTER: Ordering. Proffer
nmeans a different thing than order

MS. FRIESEN. Ordering | anguage.

CHAI RMOVAN SHOWALTER: All right. So that
beconmes | think an inportant legal interpretation
either we should find either case authority one way or

the other or go back to | anguage or statutes that guide
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us on what our authority is here.

COW SSI ONER HEMSTAD: Then what about ny
second point?

MS. FRI ESEN.  Your second point, we offered
| anguage as resolution to the bill and keep issue in
that case. There that |anguage sort of contains our
proposal of what we ought to do in lieu of bill and
keep, because we have the difficulty in trying to figure
out what VNXX traffic is and segregating that from |l oca
traffic, because they both |ook alike to our networks.
And so there that's as nuch as we're --

COW SSI ONER HEMSTAD:  When you say there?

M5. FRIESEN: That |anguage that we offer is

much --
COW SSI ONER HEMSTAD: To the Arbitrator?
MS. FRIESEN. Yes. Well, no, the | anguage
that we offer to you in resolution of the bill and keep

problemis as nuch a solution that we're asking you to
adopt as it is the |anguage we're asking you to adopt.
And here again, we didn't give this to the Arbitrator
because we didn't know he would cone up with the kind of
solution that he came up with. W have discovered that
Qnest has no incentive to continue to negotiate the

i ssue so we can conme to an agreed-upon | anguage.

COW SSI ONER HEMSTAD:  Very narrow y then
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the Arbitrator's directive to use bill and keep was
sonmething that the Arbitrator hinself created, it was
not being offered by either of the parties?

MS. FRIESEN. That's correct, AT&T didn't ask
for bill and keep, and he did decide that issue.

COW SSI ONER HEMSTAD: And this then partakes
of earlier discussion, is it your view the Arbitrator
had the authority to do that?

M5. FRIESEN: Wthin the context of resolving
the dispute, | think he does have the authority to find
a solution, and that's his solution.

CHAI RWOVAN SHOWALTER: Are we ready to hear
from Qunest yet?

MS. FRIESEN:  Yes.

CHAl RANOVAN SHOWALTER:  We took a little
| onger than our ten mnutes there.

Go ahead, Ms. Hughes.

MS. HUGHES: Thank you, Your Honor. If | may
put this in context, on the definition of exchange
service, Arbitrator Mdss had two definitions in front of
him the definition that AT&T proposed in its Petition
for Arbitration which it filed on August 8th, and the
counterdefinition of exchange service proposed by Qnest.
The ALJ rejected AT&T's definition of exchange service

and adopted Qnest's definition of exchange service. He
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ordered Qnest's | anguage, Qmest's definition of exchange
service, into the new interconnection agreenent between
AT&T and Qmnest. He recommended ordering Qwest's
definition of exchange service into the new

i nterconnecti on agreenent between Qwvest and AT&T. And
in that respect, we believe his recomendati on was
absol utely proper. It was proper on the law, it was
proper on public policy grounds, it was proper on the
record that was created for himduring the nonths of a
structured, very structured arbitration process over

whi ch Judge Moss presided.

In rejecting AT&T' s definition, Judge Mdss
said some very inportant things that this Comn ssion
needs to be aware of. He said AT&T' s proposed
definition raised too many i nponderables, he said it had
potentially unacceptabl e consequences in terns of
intercarrier conpensation, and he repeatedly said that
on the record before himthere was insufficient support
for the definition that AT&T proffered.

Quest's definition is the proper definition
of exchange service. W respectfully subnmt this
definition is in the SGAT's throughout Qmest's 14 state
region. It's the definition this Comm ssion approved
over a lot of scrutiny by all CLEC s involved in the 271

process. It's the definition that's well grounded in
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this Commi ssion's rules governing the definition of an
exchange, the definition of local calling area. It's
wel |l grounded in the "96 Act. It's the definition that
isin place in this state in nunerous interconnection
agreenents between carriers. It is an utterly
uncontroversial definition in practice anongst Qwmest and
other carriers, and there's a reason for that. |It's
because it is well grounded in the |aw.

The conmi ssions in Mnnesota, the comm ssions
in Col orado reached the exact sane conclusion that Judge
Moss reached here, and that is Qwest's definition is the
correct definition. It has been ordered into the
i nterconnecti on agreenents in Colorado and in M nnesota,
and we respectfully submit it bel ongs here as Judge Moss
properly rul ed.

Now, here, today, AT&T is not defending the
definition of exchange service that it proposed inits
Petition for Arbitration back in August. Instead it has
of fered just two weeks ago entirely new | anguage for the
first time inits Petition for Review, and it asks this
Commi ssion not to consider |anguage that went through
the arbitration process, that was subject to two rounds
of testinony on both sides, sworn testinony, that was
subj ect to discovery, that was subject to

cross-exani nation, that was subject to Judge Mss's
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questions and probes, that was subject to post hearing
briefing. Now that the record is conpletely closed, a
day and a half before petitions for review were due to
be filed with Your Honors, AT&T sends entirely new
| anguage to Qwest and to this Commi ssion, and it says
essentially forget what's happened, we've got new
| anguage, and we want you now to | ook at our new
| anguage.

The only support we have for this new
| anguage is a pleading that we received two weeks ago,
three and a half pages from AT&T's attorneys asserting
that this new | anguage, pages of it, now respond to what
AT&T believes were Judge Moss's concerns. Wth all due
respect, Judge Moss addressed his concerns in his order
He said, this is the proper definition of exchange
service, if in the future AT&T has a concern or a
problemw th inplenmentation of this definition such that
AT&T believes any specific service of AT&T's or Qmest's
is being inproperly applied to this definition, AT&T has
recourse, AT&T has recourse under the dispute resolution
provi sions of the parties' interconnection agreenent,
and of course AT&T may bring to the Comm ssion a
conpl ai nt concerni ng any specific service.

And in this regard, what Judge Moss did is

identical to what the conmm ssions in Col orado and
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1 M nnesota did. They said AT&T conpl ai ns vi gorously

2 about potential future discrimnation in ternms of how
3 this definition nmight apply to future services,

4 undefi ned, vague undefined services of AT&T or other
5 carriers who may opt into this agreenent. Those

6 di sputes if they ever develop are for the future when
7 the Commission will have in front of it a fully

8 devel oped record based on facts then devel oped on the
9 record. It is sinply premature to try and take into
10 account ill defined, undefined, vague, unknown,

11 unknowabl e future services.

12 MS. FRIESEN. | object, this is not an

13 accurate representati on of what the other comm ssions
14 have said, and | just want the record to reflect that
15 obj ection.

16 CHAI R\MOVAN SHOWALTER: All right. But | wish
17 you woul d address the question, does an Arbitrator or
18 this Comm ssion have authority to order |anguage

19 different fromwhat one side or the other proposes?
20 Where are the ground rules for this sort of proceeding
21 lai d out, and what do they say?
22 MS. HUGHES: | am unaware of any rule that
23 this Comm ssion has adopted specifying that in
24 arbitration it prefers baseball approach. Sone

25 commi ssions | know do tell the parties in advance that
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they regard this as baseball arbitration, so please put
up your best | anguage, because we're going to take one
or the other. Oher conmi ssions have adopted a nore

fl exi bl e approach, and they have | ooked at the dispute,
and they have fashi oned | anguage that mi ght be different
from | anguage advocated by either side.

And so | think the short answer to your
guestion is that it is permissible for an arbitrator to
recommend resolution of a dispute along |ines that have
not been advocated, at |east not 100% by either party.
But that is not what's happening here. W do have Judge
Mbss' s recomendation, and his recomendation is that
this Comm ssion adopt Qwest's definition because it's
the proper definition. AT&T has cone back with totally
new | anguage and says, well, here, consider this, and so
that is what Qwest respectfully subnmits is totally
i mproper.

CHAI RMOVAN SHOWALTER: I nproper? | mean do
we, do the three of us have authority if we want to
exercise it to order the new | anguage that AT&T put
forth a coupl e weeks ago?

MS. HUGHES: Chai rwoman Showal ter, if that
| anguage were anchored in a record that this Comn ssion
felt was a proper record and that fully explored the

paraneters and gave both sides full opportunity to
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present to you evidence concerning the potential inpact
of that language, | think the answer to that would be
yes. But what we have here is no record. W have an
end run around a very deliberative arbitration process.
We have no witnesses before you today sayi ng what the
i mpacts of this |language are or are not. Those
Wi t nesses were before Judge Mdss, and they addressed
ot her | anguage.

Now AT&T can not have it both ways. |If they
say this new |l anguage is nmerely an enhancenent of
| anguage that was in front of Judge Mdss, all we are
doing is tweaki ng what we think his concerns were and
capturing what we think he actually ordered, the answer
to that is that's totally wong. Judge Mdss ordered
what he ordered, which was Qnest's definition. He
specifically repeatedly stated there was an insufficient
record to support what AT&T wanted. |f on the other
hand AT&T says, no, this is new | anguage, this is
di fferent, the Comm ssion should consider this, the
response to that is, well, even nore so, there is
absolutely no record to support this |anguage.

And this Comr ssion has a well respected
hi story of anchoring its decisions in the record and
under standi ng the inpacts of its decisions nmoving

forward. There is no record here. W have had this
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| anguage for two weeks, and we have no testinony on it,
there's been no discovery concerning it, Judge Mdss has
not reviewed it. This trivializes the arbitration
proceedi ngs that have taken place here over the last two
or three nonths pursuant to the federally mandated
statute.

| am prepared to go through this | anguage and
denonstrate to you why it is inappropriate. But again
the bottomline is that to the extent it is intended to
advance the sanme position that AT&T presented to Judge
Moss, it should be rejected for all the reasons that
Judge Mpss said, the record concerning it was inconplete
and inadequate, and it had potentially far reaching
i npacts on intercarrier conpensation in this state

CHAl RAOMAN SHOWALTER: | think we need to
nove on to the next issue, but | do think you should
give a mnute on the bill and keep issue.

M5. HUGHES: Yes, and also | would like to
address the Starpower decision if | can, |'msorry.

CHAl RMOMAN SHOWALTER: Wl |, we used about as
much tinme as AT&T, and both of you used nore than we
were going to all ow.

MS. HUGHES: Well, if | could say very
qui ckly on Starpower, Starpower has nothi ng what soever

to do with this case. It was not recommended to Judge
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Moss at all. It was a conplaint proceeding on a danages
bi furcated proceeding in front of the FCC. It was a
contract interpretation case. M. Friesen did not quote
to you potentially the only relevant portion of that

deci sion, which is Footnote 68 where the FCC
specifically says, this is a contract interpretation
case, it's based on Verizon's tariffs in that state, we
are not making |l aw, we are not making policy, we are
defining a specific dispute between two carriers, who
were not, of course, Qmest or AT&T, and we're not
interpreting Qumest's tariffs here.

Wth respect to bill and keep, Qwest did not
address bill and keep during the arbitrati on process,
nor did AT&T. It was not an issue that was in front of
Judge Moss in prefiled testinmony. And again, it's not
sonmet hing that he ordered in his reconmended deci sion.
He ordered Qmest's | anguage. So the inplications of
what AT&T is suggesting in its new | anguage were not
expl ored on the record.

COWM SSI ONER HEMSTAD:  So what did the
Arbitrator say about bill and keep, it was a suggestion?

M5. HUGHES: Yes, Conmi ssion Henstad, |
believe that is the proper word for it. ALJ Mss
suggested that bill and keep may be appropriate, but

again he did not order that.
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CHAl RWOMVAN SHOWALTER:  All right, we shoul d
nove to the |ast issue.

MS. FRIESEN. Thank you. The |last issue is
I ssue 17, and this one you're going to have a deja vu
on. In the 271 proceeding you will recall that this
Conmi ssion ordered that CLEC s could use private |line
facilities to also comngle or send local traffic over
as well so that this thing that is an interconnection
facility, the line that runs from AT&T to Qwest, if we
buy it in a private line tariff, we can still put |oca
traffic on it, and we can conmbine it with our access
traffic. What we do is we channel it so we know which
is which. You said we could do that. The FCC has now
said we can do that.

In the 271 we argued, well, ought we not to
pay a UNE rate for the local traffic, that is a TELRIC
rate, and the access rate for what is actually access
traffic rather than overpaying. You determ ned that on
the intrastate basis we could do that. The FCC said,
no, you can't create sonething called a blended rate,
you can't ratchet. A blended rate by definition and
di scussi on throughout not only the 271 proceedings in
this state but also in the Triennial Review Order is a
rate that assumes a UNE rate or a TELRIC rate for |oca

traffic and an access rate for the | ong distance
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traffic. So AT&T said, fine, we won't ratchet, we won't
create a blended rate. W said, Qnest, if we're going
to use this facility that will carry your traffic to our
network, we're going to put your traffic on our spare
capacity of this private line that we have paid for, we
think you have to pay us in proportion to the amount of
traffic you' re sending consistent with 47 CFR 51709(B).
that's what the FCC has said. Wen you use these kind
of interconnection trunks, each party has to pay its
proportionate share.

Well, Qmest is comng to you and sayi ng now,
no, no, no, we don't have to pay anything, you transport
our traffic on your spare capacity, and we'll pay you
zero, and in fact we won't even charge nore for your
ability to do that, we'll just let you pay for the whole
facility. Well, frankly, it's quite |ike having a
| andl ord rent you a two-bedroom apartment, tell you he's
going to nove into the second bedroom and by the way
he's not going to help pay the rent, he's just going to
live there. Now if you needed that second bedroom
you're out of luck, you're going to have to go rent
anot her apartnment in addition to the one you're already
renting, he's used up your spare bedroom Well, that's
the sane thing that Qwest is telling you here today, and

the ALJ adopted Qmest's position.
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In Mnnesota the conm ssion there found, no,
the cost isn't zero, you know, Qamest is using your spare
capacity. That costs you sonething. You w |l exhaust
the capacity on that trunk faster. You're carrying
their traffic, they need to conpensate you for it, they
need to conpensate you at the tariffed rate. You're not
changing their tariff, and we're not asking to change
their federal tariffs. Al we're saying is, Qwest, pay
your fare. You have chosen and in fact you have argued
to the FCC and to this Comm ssion that we can't charge
you TELRIC rates for that, we have to charge you the
tariffed rates, we have to charge you the private |ine
rate. And so we're asking the Comm ssion to reverse the
ALJ's decision in this instance because we believe
what's happened is that he has given away our property
to Qnest for free, and we think that that is an unjust
enri chment under your state |law as well as a taking.

Now Qwest will argue with you that, well
Col orado went for that, and | will tell you we're about
to appeal that decision. Mnnesota didn't go for that,
and it's because for the very reason | told you in the
anal ogy of the bedroom you wouldn't let your |andlord
nmove into your apartnment rent free or, you know, for no
contribution at all and take sone of your space, and

that's the problem we have. This facility and the
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confusion that Qwest creates in its brief is that
they're doing us a favor by allowi ng us to send our
local traffic over it. What they failed to mention is
that they too are sending their local traffic over it to
us, and so we really believe in this instance that the
Conmi ssi on ought to reverse the ALJ on this particular
deci sion and order Qwest to pay its tariffed rates,
those federally tariffed rates.

We're not suggesting you change that rate.
Them paying their fair share doesn't change the rate, it
doesn't change the fact that AT&T has al ready purchased

the facility and we're payi ng nonrecurring and recurring

rates on it. It nerely neans that AT&T is sending Qnest
a bill for its share of its use of that facility. Now
we can send thema bill, or they can credit us for 1/28

of that or 1/24 or whatever it is, however nany piece
parts of that spare capacity it's using, it can just
credit our bill that it sends to us. But really we're
not changing the rate, we're not changing the tariff,
we're just saying pay your fair share.

CHAl RAMOVAN SHOWALTER:  Ms. Hughes.

MS. HUGHES: Thank you. Again, Qmest submits
that the ALJ properly determ ned that where AT&T chooses
at its option to use spare capacity on previously

purchased PLTS service, these are circuits purchased out
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of tariffs --

CHAI RWOVAN SHOWALTER: Can you when you're
gi ving these exanples just nmake it clear to us who is
pur chasi ng from whom and whose it is. It's always hard
to keep the --

MS. HUGHES: Certainly. AT&T purchases at
its sole discretion out of Quwest's tariffs private |ine
transport.

CHAl RAOMAN SHOWALTER:  From Qwest ?

MS. HUGHES: From Qwest, thank you. 1In the
privacy of its own counsel, AT&T with no invol venent
from Qnest what soever deci des whether or not it's going
to purchase out of these tariffs private line transport.
When AT&T purchases from Qmest private |ine transport
for whatever purposes it wi shes to use that, you know,
presumably for interstate transport purposes, not for
| ocal interconnection purposes, AT&T may fromtinme to
time find that it has spare circuits on these PLTS
facilities. Totally as an option, Qwmest has agreed that
if AT&T wishes to put local interconnection traffic on
these spare circuits, AT&T may do so. It's totally up
to AT&T to exercise this option. AT&T is under no
conpul sion to exercise this option. However --

CHAl RMOMAN SHOWALTER:  And whose | ocal

traffic is it, which way, both ways?
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MS. HUGHES: Well, AT&T woul d, because of the
way the parties interconnect, AT&T would direct that
both parties' traffic go on these spare circuits.

Again, they're spare. |f AT&T has a use for them other
than | ocal interconnection, presumably AT&T woul d be
using them for that purpose. Putting AT&T' s traffic and
directing, because it's two-way traffic, Qmest's traffic
simul taneously to go over these spare circuits is an
option that favors AT&T. Because when this option is
exerci sed by AT&T, it avoids other interconnection
costs, other interconnection trunk costs that it would
ot herwi se i ncur.

Agai n, AT&T does not have to choose this
option. If it chooses this option, Qwvest will allow the
option. There's no additional cost to AT&T to choosing
this option. Again presumably AT&T will only put |oca
i nterconnection traffic over these spare circuits where
it saves AT&T noney to do that. Under this
circunstance, as the Col orado conm ssion has properly
found, there's no extra cost to AT&T, there's no cost
for Qwest to share. AT&T has al ready purchased these
facilities, and it's AT&T that directs that it be used.

AT&T is sinply wong in saying with respect
to federally tariffed products that it's not changing

the cost of the product by asking that Qmest pay for
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part of the circuit. It absolutely is. At the end of
the day what AT&T wants to cone away with is a reduced
cost for this circuit. There's a quite distinguished
body of federal |aw which this Comm ssion has already
adopt ed and endorsed in the 271 process that says you
can not change the price of interstate tariffs. That is
set by the FCC. Wth respect to intrastate tariffs,
Judge Mbss we believe correctly interpreted TRO | anguage
to say that while commingling of traffic is an option
that should be allowed, ratcheting the price of those
tariff services is not allowed. And we again believe
that there's no additional cost here to AT&T, there's no
additional cost to share. | think Arbitrator Mss got

it right.

CHAl RWNOMVAN SHOWALTER: I f AT&T does not el ect
to send the traffic in this manner, what alternatives is
it using?

MS. HUGHES: It will go over |oca
i nterconnection trunks.

MS. FRIESEN. Could | respond to that?

CHAl RWOVAN SHOWALTER:  All right.

M5. FRIESEN. If we choose not to use a
private line trunk as an efficient way to exchange | oca
traffic between AT&T and Qwest, then both AT&T and Qnest

are going to have to come up with an alternative. Qnest
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1 can initiate a one-way trunk fromits network to our

2 network and vice versa, or we can both | ease

3 i nterconnection trunks on a UNE rate, or we can find

4 some other way to do it, but both parties in that

5 instance will have to figure out sonmething else. This
6 is a benefit to Quest as well as to AT&T. It allows

7 Quwest not to have to conme up with an alternative for

8 getting its traffic to our network as wel |

9 CHAl RAOMAN SHOWALTER:  Anyt hi ng el se?
10 Well, thank you very nmuch for your able
11 argunents, and we will take them under advisenent. |

12 forget if there's atinme line here, but if there is one,
13 we'll neet it.

14 MS. FRIESEN. Thank you very nuch for your
15 tine.

16 CHAI RWOVAN SHOWALTER:  Thank you.

17 And this hearing and also this open neeting
18 i s adj our ned.

19 (Hearing adjourned at 2:30 p.m)

20
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