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1 MORNI NG SESSI ON

2 9:00 a.m

3 JUDGE WALLI'S: Let's be on the record,
4 pl ease. This is a continued prehearing conference in

5 the matter of Comm ssion Docket No. TO- 011472, which

6 is a mtter involving the Washington Uilities and

7 Transportati on Commi ssion versus O ynpic Pipeline

8 Conpany relating to the filing for increase in the

9 rates and services that the conpany charges for

10 provi ding the transportation of petrol eum products via

11 pipeline within the State of Wshi ngton

12 This conference is a continued

13 conference froma matter previously begun yesterday
14 to review the progress anongst the parties in

15 achi eving discovery and resolving disputes relating
16 to di scovery.

17 The parties report this norning that

18 di scussi ons were undertaken in Renton on Wdnesday

19 and in Oynpia on Thursday, and that many di sputes

20 were resolved but some remain yet to be resol ved, and
21 that is the primary focus of today's session.

22 Both M. Marshall and M. Brena have

23 di stributed docunents that summarize the status of

24 data requests and/or the status of productions and

25 argunents relating to requests. Each would like to
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have his own docunent formthe basis for discussions
today. | have suggested that we take M. Brena's,
which is the nore abbreviated, and that M. Marshal
make reference to or restate for the record matters
that are essential to the discussions that appear in
hi s docunent.

Conmi ssion staff reports that they
bel i eve substantial agreement exists between the
conmpany and Commi ssion staff, with the m ni mal
exceptions including the exception relating to the
timng of production of material yet to be received,
and that that answer nmay await the rulings as to the
nature of required discovery.

M. Marshall has cited two requests on
the FERC side that the conpany has received fromthe
staff of the federal regulatory Conmm ssion and from
| believe, Tosco. M. Trotter had previously
expl ai ned on the record that while there had been
di scussions and a general agreenment as to
coordi nati on between FERC staff and Commi ssion staff,
that each is independent, and the status of requests
and timng in both proceedings may forecl ose the
actual literal coordination and total avoi dance of
duplication between the two proceedi ngs.

Let's see. |s there anything el se that
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1 the parties would |like reference to at this juncture?
2 Let us begin our discussions with a

3 statement of appearance for the record. Merely state
4 your name and the name of any associate that is with
5 you. And then we will allow further discussions for
6 the record, if the parties so desire, as to which of
7 the two summary docunents we use as we proceed this

8 nor ni ng.

9 So let's begin with the conpany.

10 MR, MARSHALL: Thank you, Your Honor.
11 I'm Steve Marshall of Perkins Coie, representing

12 QA ynpi c Pipeline Conmpany. And with ne here today is
13 Cindy Hamer, financial analyst for O ynpic Pipeline
14 Conpany.

15 MR. BRENA: Robin Brena, on behalf of

16 Tesoro Refining and Marketing.

17 MR. FI NKLEA: Ed Finklea, on behal f of
18 Tosco Corporation.

19 MR. TROTTER: Donald T. Trotter and Lisa
20 Wat son for Conmission staff.

21 JUDGE WALLIS: Very well. M. Brena and

22 M. Marshall, do you wish to make any further
23 argunents relating to the docunents that you' ve
24 presented as road maps for today's discussion?

25 MR, MARSHALL: | would just note that
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1 the first matter on M. Brena's summary is

2 regardi ng --

3 JUDGE WALLI'S: Excuse ne, just a nonent.
4 We're getting some nusic on our bridge line, and |et
5 me ask if there's anyone on the bridge line that we

6 need to get involved so that they may pipe up

7 M. Marshall or M. Brena do you have

8 any staff that may need to say sonething?

9 MR. MARSHALL: No, Your Honor

10 MR, BRENA: | do. M expert who has

11 been sitting in with ne through these technica

12 conferences, M. Gary Grasso, is on the line, and it
13 will be necessary for himto have the opportunity to
14 speak.

15 JUDGE WALLIS: WII you be able to

16 i dentify those opportunities?

17 MR, BRENA: No.

18 JUDGE WALLIS: Then |I'm going to have to
19 ask if we want to use the bridge line that people who
20 are on the bridge line mute your tel ephones while

21 you' re connected to the bridge |ine.

22 If you have Muzak or sone recorded

23 musi ¢, would you put someone on hold, do not put us
24 on hold but sign off and conme back again. |[|f there

25 is a continuation of either nmusic or discussions on
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the bridge line, we will just be forced to nute it.
Carry on now. | apologize for interrupting.
M. Marshal | ?

MR. BRENA: My | ask who is on the
bridge |ine?

MR. VENSEL: Robin, this is Dave Wensel
on the bridge line.

MR, GRASSO. This is Gary Grasso.

MR. MARSHALL: We don't have anyone on
the bridge line.

JUDGE WALLIS: |Is there anyone el se on
the bridge line this nmorning?

M5. BROWN: This is Cynthia Brown from
Perkins. [I'mon the bridge |ine.

JUDGE WALLIS: W continue to get nusic.

MR, MARSHALL: If it's comng from
Cynthia Brown, Cynthia, you don't need to be on the
bri dge line.
BROWN:  Okay.
MARSHALL: | don't believe it is.

BROMWN: No, it isn't, but...

> 5 3 &

VENSEL: It isn't coming from our
office either, Robin.
MR, GRASSO O here.

(Di scussion off the record.)
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JUDGE WALLIS: We're not hearing any
nmusic right now. |In order to reactivate our bridge
line, it would be necessary to call staff up, and it
woul d take several minutes to do so. So,
consequently, I"'mreluctant to do that at the present
tinme.

Now, M. Marshall.

MR, MARSHALL: | was noting that
M. Brena's summary of this dispute does not include
our responses made on the 22nd or the 28th, or the
suppl enental responses that have been nmade. So it's
very difficult to work from his because it doesn't
i nclude, not only responses but the cross-references
to other responses.

On 119, for exanple, our responses go
on for three pages. And he does not have, in any of
his summary, the great bulk of what we've said
i ncluding the cross-references to what we've said.

So | would state that what we need to
do is, if we use his as a basis, also we turn at the
same time to ours which contain not only the question
but the responses, beginning | ast nonth and as they
have been suppl enented by our neetings over the | ast
several days.

We actually had neetings begi nning on
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March 1st, on Friday; conference calls on Saturday,
the 2nd. We nmet with Your Honor on the 5th, or we
had a conference call. Then we had neetings on the
6th and the 7th. And there's not nuch indication in
M. Brena's summary of what we think are the details
of the progress in the inquiries made throughout

t hose conferences.

JUDGE WALLIS: M. Marshall, my concern
at this juncture is not with the details of progress
that's been nmade but where fol ks are right now.

And to the extent that you have
information that relates to where we are right now
that includes an update of material that's been
supplied, then you' re free to provide that.

MR, MARSHALL: The other thing that |
woul d just add briefly, if |I may, Your Honor, is that
there have been a nunber of representations that |'ve
seen in M. Brena's docunent that |'ve only been able
to glance at that state what O ynpic has conmitted to
do that are at odds or inconsistent with what we
believe. And we have set forth in our request what we
believe the agreenents are. So..

JUDGE WALLIS: Very well. It appears
that you each have reservations regardi ng the other

docunment. M suggestion is that as we go through
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these itens, we take them one by one, and whatever

i nformati on you disagree with, you're free to correct.

What ever you believe is essential, you're free to add.
| am going to note that we have had

intermttent nusic concerts, and I amgoing to nute

the people on the Iine. So, M. Brena, if it is

i mportant for you to hear what your expert is saying,

et us know. We'll open the line to receive those

coment s whenever you request.

MR, BRENA: Thank you, Your Honor

JUDGE WALLIS: |Is there anything further
of a prelimnary nature before we proceed? All right.

M. Brena, it is your notion. You may
proceed at this tine.

MR. BRENA: The docunent in front of us
is captioned the Current Status of Discovery Disputes
bet ween Tesoro and O ynpic. And, just for the record,
that the structure of it is that the question is asked
as represented, as well as the bullet points of
additional information that Tesoro has requested, as
wel | as ny best understandi ng of the status of
agreenent with regard to those itens.

Wth regard -- and so | guess | will
just proceed with bullet point No. 1.

JUDGE WALLIS: Very well
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MR, BRENA: W had -- and before going
through this, | guess |I do have one coment, Your
Honor. Wth regard to cross-references, the responses
that we got to our discovery request, we went through
and revi ewed every docunent that was cross-referenced
in that discovery request. In the course of the
techni cal conferences, and appropriately so perhaps,
A ynpi ¢ has added additional cross-references.

We, to the -- bearing in mnd that |'ve
been down here for three days and | do not have
access to all those cross-references. W brought
with us only the cross-references which were
initially referred to that we reviewed, that we felt
wer e i nadequat e.

So as | work through this, it may wel
be that if sone other cross-reference was to crop up
woul d be sonething that would prove that there is no
reason for the disagreenent, and | hope that that's
true nmore often than not. But | just wanted to nake
clear to the Court that every single docunment and
every single cross-reference that was nade prior to
filing our notion, we reviewed the substance of those
docunent s.

JUDGE WALLIS: Thank you, M. Brena.

That is a matter that was addressed in earlier
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di scussions that | omtted to acknow edge.

And | would say for the record that the
Commi ssi on has been understanding of Aympic's
situation in terms of the volunme of discovery that it
has had to deal with, and the Comm ssion is al so
under standi ng of the parties' situation receiving a
fl ood of docunents and not having the opportunity in
the brief tinme schedule that we have for this
proceedi ng to conpletely update cross-references,
based on the recent flow of documentation

So, M. Marshall, you will have every
opportunity to provide cross-reference to docunents
and citations to those cross-references. And thank
you both for bringing that to our attention.

MR. BRENA: Thank you. And then | would
just like to put on the record before we proceed that
there are a great nany presentations that have been
made with regard to what the course of the
conversations were within the technical conference
that are contained in Aynpic's response to our notion
to compel .

| do not intend to take tinme here to
correct the record in that regard. Mny of those
representations | do not believe are full or

accurate, and that's the reason why | didn't include
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many of those coments, and, conversely, many of our
perspectives on what happened. | tried to just get
to the point, just to the decision point.

And | would just |like to nake very
clear for the record that we do not agree with those
representations that were nmade, many of them and
that to the degree they are incorporated in docunents
in the future, we would just request a court reporter
be avail able for those technical conferences, or what
was said in those technical conferences not to be
represented and then relied upon by any party.

JUDGE WALLI'S: Qur protocol established
at the first technical conference was that there would
be no court reporter, but that parties would be free
to document any understandi ngs that required
docunent ati on.

I am concerned today that if we spend
time reciting the course of discussions at the
conferences that have been held over the past couple
of days, it's nerely sufficient to note that those
conversations did take two days. And if we reprise
the nature of those discussions, there just sinply
will not be time enough today to deal with them

So our preference is to deal with the

situation as we find it and to nove forward to the
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1 extent that that facilitates resolving the dispute.

2 Any parties have coments?

3 MR. MARSHALL: No, | think that's fine
4 Your Honor. This was not in the nature of a technica
5 conference per se but in the nature of discovery

6 conference with, particularly, our financial analyst.
7 And she is here right now, so that if any questions

8 remai n about what we said, she is here to repeat that
9 on the record.

10 JUDGE WALLIS: Wuld it also be accurate
11 to say that, to the extent that there would be benefit
12 in hearing the current status, that that is the

13 i nformati on that she woul d be providing?

14 MR. MARSHALL: Yes. And also we have,
15 even follow ng yesterday's conference foll owed up as
16 requested by the parties, and we have further

17 information to add when we get to those parts.

18 JUDGE WALLIS: Thank you very nuch.

19 MR, BRENA: W th that background and
20 understanding, |'ll proceed.
21 JUDGE WALLIS: M. Brena.
22 MR. BRENA: Bullet point No. 1. They
23 had provi ded, pursuant to this request, the financia

24 statements for every nonth except for May 1999,

25 January 2002, and February 2002. It is our
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under st andi ng that, because Ms. Hanmer has been here
i nstead of sonewhere el se, that January and

February 2002 are not conpleted, and that those will
be provi ded when they are avail abl e.

I do not believe we have a di sagreenent
on that.

Wth regard to the financial statenent
for May of 1999, we could not find it in our
di scovery, and they had nade additiona
cross-references in the technical conferences. | had
just asked for themto confirmthat the information
produced included a conplete copy of, in the sane
format as was every other nmonth that was provided for
May of 1999.

We got started on that and then saw the
folly of running down docunents rather than kind of
moving forward. So | just asked if they could just
confirmthat had been produced and could show it,
then I would be fine with that. And that's ny
under st andi ng of where we are.

And let ne just add that May of 1999 is
a particularly inportant set of financial books and
records because that's the nmonth before Whatcom
Creek. So all the ones that were produced, that one

we could not confirmit. And so | guess where we're
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at is all we're asking is show that you've produced,
or produce it.

JUDGE WALLIS: M. Marshall?

MR. MARSHALL: My | nmake a procedura
suggestion, Your Honor. | don't think we'll be
finished any tine soon if M. Brena explains all of
why he wants it. | think that we just go to what it
is, then | give a response as to whet her we think
we' ve produced it or not, and if we haven't, what the
foll ow-up m ght be.

Because the way this is going to go,
particularly on this easy one here, would take up an
i nordi nate amount of tinme. My of 1999, we
represented to M. Brena that we not only produced
those but we gave him if you | ook at Page 7 of our
response to Tesoro's notion to conpel, a nunber of
ot her cross-references that we didn't have before
when we initially answered this, including responses
to data requests from Tesoro 8 and 9, WJTC requests
18, 20, 27 and 303.

M. Brena did not want to | ook through
all those cross-references to find May 1999, he
wanted us to do that work for themto find out
whet her we had that in the sane format. W believe

that he has them he has all the data that we have.
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We're going to go back and reconfirm but this is the
ki nd of dispute that we really shouldn't even bring
before Your Honor. Either he has or he hasn't | ooked
back through the cross-referenced material. And if
he hasn't, well do that work for himso we can renove
that from an issue.

JUDGE WALLIS: Very well. | amgoing to
agree with M. Marshall that for our purposes today it
may be sufficient to identify the issue, and then
M. Marshall can state or update the degree of
conpliance. And then if there remains a | ack of
conpliance, we can meke a ruling.

Woul d that be sufficient, M. Brena?

MR, BRENA: We're going through many of
these procedural ones like this one, | think that that
woul d be fine.

JUDGE WALLIS: Very wel |

MR. BRENA: M concern is that this is a
notion to conpel, and part of what goes into the
decision is the need for the information versus the
burden of it. And --

JUDGE WALLIS: To the extent -- I'm
sorry, M. Brena -- | was just going to say that, to
the extent that there is disagreenent or a |ack of

conpliance, then | think it's very appropriate to go
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into that.
MR, BRENA: Thank you. We'Ill try it the

procedural way, and if there's not agreenent, take

oral argunents. |Is that the right understanding?
JUDGE WALLIS: Yes. |[|I'mgoing to ask
you, M. Marshall, not to characterize M. Brena's

desires or his actions. And just indicate whether
you' ve provided it or not, not state your belief as to
whet her M. Brena does or does not want to do
something. But let's just keep this on a factual and
a nonpersonal basis, please.

MR, MARSHALL: Very wel |

MR. BRENA: Your Honor, in this regard,
I"mnot sure exactly where we are. | believe that
they agreed to confirmthat it had been provided to us
and to give us and to give us a specific
representation.

MR, MARSHALL: Yes. W agreed to
provi de a paper copy to May of '99 material that we
thi nk has al ready been provided.

JUDGE WALLIS: Just to cross our t's and

dot our i's, what's the schedule for providing that?
MR, MARSHALL: Your Honor, | think, as
in all things, this will depend on how much we have at

the end of this process in connection with every
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di scovery. |If this were the only one, we could say
relatively quickly because we could just |ook at the
prior other responses.

But, again, it's going to be a question
of -- like |I described the other day -- 405. You can
nove down 405, but it depends on the anount of other
traffic that you have and the other conditions.

We're just inundated. And so to tell you that we
could say we'll provide that tonmorrow, if this were
the only one we could probably do that, if Ms. Hammer
what didn't have anything else to do.

So | think it really does depend on the
totality of the cunul ative burdens, both with what we
have here and what we are being served with. And
we've al so agreed to do a nunber of other things for
staff -- that we don't think we're required by the
rules to do but we're going to do them anyway -- that
take a consi derabl e ambunt of tine.

MR. BRENA: W agree with the suggestion
that the best time to discuss time would be to reserve
a couple of hours at the end of the conference, after
we know what the entire universe |ooks |ike.

JUDGE WALLIS: Very well

MR, BRENA: Would you like for me to

proceed, Your Honor?
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JUDGE WALLIS: Pl ease proceed.

MR. BRENA: Copies of internal and
external audit workpapers, it's our understandi ng that
O ynpi c has agreed to provide.

MR, MARSHALL: May | respond to that,
Your Honor? Rather than have himindicate what we've
agreed to do, this request, as you'll see fromthe
top, refers to Ms. Hamer's testinony. It refers to
these internal and external audit workpapers that
relate to these financial issues.

What we've said in our response is that
when we nmade initial inquiry of Arthur Andersen, they
i ndi cated apparently that there were no workpapers.
We have since found that there are workpapers. They
are being assenbled and they will be provided on
review for privilege.

And we don't know whether there's any
privileges, but M. -- explained that M. Beaver may
have made sone requests for different services from
Art hur Andersen or Ernst & Young regardi ng Whatcom
Creek litigation matters. And we woul d, of course,
not consider that to be a regular financial audit but
a special audit. But we are gathering those up now
that Arthur Andersen has found those. Those will be

reviewed and they will be produced.
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MR. BRENA: Before we go --

MR, MARSHALL: Wth regard to -- M.
Brena al so suggests that this referred to safety
audits.

We di sagreed. And we pointed out that
it was an entirely new type of data request, that
this is in the context, clearly, of financial audit
material. Safety audits and management audits or
wor kpapers for that kind of thing are a whole new
data request. And we disagreed with the
interpretation that that data request, when read in
context or any other reasonable way, was requested.

We didn't even hear until, | think it
was March 6th or at least in the |ast couple days,
that that was the interpretation that Tesoro placed
on that. And if the entire context of the question
is, you will see, relates to accounting information
and not to operation or safety.

JUDGE WALLIS: M. Brena?

MR. BRENA:  Your Honor,if | could, I
started to explain where | thought we were, and | was
cut off. | would like the opportunity to go through
each bull et point.

JUDGE WALLIS: M. Brena, we will give

you the opportunity to nake a full and conplete
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statenent for the record. But it is my preference to
have one party at a tinme nmake their statenents, so
allowed M. Marshall to continue on that basis.

MR. BRENA: Okay. M understanding is
we agree with regard to external accounting audit
wor kpapers that they will be provided to us, Arthur
Andersen and Ernst & Young, they're two outstanding
auditors. We disagree, | believe, with regard to
whether a privilege log will be provided if some of
t hose docunents are reserved.

| request that a privilege log with
regard to those, the external audits, if any
paperwork is withheld that is provided to them from
the outside auditor, that the privilege | og be
provided as is with the information containi ng what
it would typically be provided in a privilege Iog.
| believe we've gone through the privilege |Iog
concept before in our interimproceeding, and it's
sonmething, if you withhold a docunent, you have to
indicate the privilege you're asserting and the title
of the docunent to give other parties the opportunity
it raise the appropriateness of the assertion of
privilege with Your Honor

So | would like a ruling to the degree

that they assert a privilege, that they will provide
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at the time a proper privilege |og.

And then if you want to take that point
first and then go to the next one, I'll pause. O if
you want to take them all together, however you want
to do it.

JUDGE WALLIS: Very well. A privilege
|l og of the sort that M. Brena described nust be
provided if the conpany decides to assert a privilege
as to any docunent that would otherwi se fall within
the anmbit of the request.

MR, BRENA: Wth regard to the interna
audit papers, let ne take this in tw ways. | think
that M. Marshall and | agree that if the interna
audit has to do with accounting, that it's within the
scope of this question.

MR, MARSHALL: And we have already
provi ded a response that there are no internal audit
records. Ms. Hammer is the financial analyst, she
confirnmed that. So | don't know why that's being
rai sed at this point.

MR. BRENA: |'m confirmng the
representation on the record.

JUDGE WALLIS: Very well

MR, BRENA: Thank you. Then we have a

di sagreenent with regard to the scope of the request
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for internal audit workpapers and whether or not those
i nternal audit workpapers should include other types
of internal audits which are not accounting audits.

| acknow edge his point is well taken
but the context of the question is Ms. Hamrer, and in
specific testinony and a specific quote with regard
to her overseeing of the devel opnment of their books
and records.

| realize she's their financial person.
I would I'ike, though, with regard to whether this is
a whol e new request for Your Honor to consider wthin
the context of our request 167, | nmean it doesn't
make any sense to have this argument if we don't also
consider an identical request that is even nore
clear, that these records should have been produced.
So | would direct you to M. Marshall's 167

MR. MARSHALL: Your Honor, | would
suggest that we wait till we get to 167.

JUDGE WALLI'S:  Yes.

MR. MARSHALL: |If M. Brena thinks that
this is an entirely new data request, which | think he
has conceded, we can nobve on

MR. BRENA: | have not conceded that.

JUDGE WALLIS: |'mprepared to nake a

ruling on this, and that would be that it does not
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appear fromthe context of the question that
managenent and safety audit workpapers woul d be
included within the ternms of this particular request.
That does not foreclose discussion at a |ater tine.

MR, BRENA: Then | think probably, if I
may, if we could just take up 167, it fits right in
here. It's the second to the | ast page of the
docunent that is our master docunent.

And we say: Identify the enpl oyees of
O ynpic who are in charge of Whatcom Creek repairs
and accounting. Please produce all engineering
studi es, internal operations audit, operations report
t hat address the \Watcom --

MR, MARSHALL: -- accident conparison.

JUDGE WALLIS: M. Marshall, please |et
M. Brena finish.

MR. BRENA: | was just paraphrasing our
request 167. This is really sinple, Your Honor. They
did a safety -- they represented that they did a
safety audit when they canme in and took over, and that
safety audit was the basis for many of the operationa
changes that they did. And M. Batch testified to
that effect in the interimcase.

Al I want out of this is that internal

safety audit.
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MR, MARSHALL: Your Honor, 1'd just
poi nt out that these are arranged by M. Brena as he
said, and he wanted to go through in his order of
priority. 167 is one of the least priority docunents.

I woul d suggest that we stick with
these priorities and not junp around. If we want to
go through them from beginning to the end in his
request, we can do it, but I would like the
opportunity to respond to his highest priority of
request first and then we can nobve on.

JUDGE WALLIS: Very well. [I'mgoing to
suggest that, because we have devoted sone tine and
space on our record to this matter that we deal with
it now But in the future we'll proceed seriatimas
to the requests. M. Marshall?

MR, MARSHALL: But with regard to data
request 167, this is one of the ones that M. Brena
had said deferred as not a Tesoro priority.

JUDGE WALLIS: |Is there any di sagreenent
as to the conpany's responsibility to provide the
informati on and the only disagreement is as to timng?

MR, MARSHALL: Well, I'mnot really sure
because we haven't addressed this because it was
pushed off as not a priority. W haven't even

coordi nated within the conpany on a response to that.
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Qur response at Page 23 of our notion to conpel was
sinmply that, that it had been deferred as a Tesoro
priority, and we are not prepared to address that here
t oday.

MR. BRENA: Your Honor, if I my be
heard on that point. There isn't anything in the
suggestion that we made -- we prioritized our
di scovery. We're here to go through all those
priorities, and at the end of the day, to set tinming
that's appropriate to put together cases.

We have noved to conpel on this
specific request. The idea that it's a low priority
doesn't nmean that it hasn't been produced, it doesn't
mean it shouldn't be conpell ed.

What that neans is, is when we get to
the timng, that Tesoro was willing to be flexible.
And allow nme to point out, though, that we had an
honest di sagreenent with regard to what the scope of
119 was. And in light of your ruling, that it does
not include that safety audit, | would revise 167
with regard to that specific safety managenent audit
that was conducted after BP Pipeline cane in as an
operator that it used as the basis for the
operational changes and all the according costs with

all that.
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| nean, the reason | want it is to | ook
at why they made all these changes. And if they were
required, so be it. But...

MR. MARSHALL: If M. Brena wants to
limt this report to a report nmade after BP cane in
for a safety audit, we will provide that, if it's not
privileged. But that's the first |I've heard of that.

It could have been requested in
connection with the responses to --

JUDGE WALLIS: M. Mrshall, there are a
| ot of coul d-have-been's that |'m sure have already
been and we'll encounter in the future, and |I'm nore
concerned right now wi th what we have and where we're
goi ng from here.

MR, MARSHALL: Right. And | don't know,
M. Brena has nade a representati on about such a
report. | don't know what he's quoting from and what
testinmony he's now referred to.

JUDGE WALLIS: Very well. | take it
fromyour response M. Marshall, that the conpany will
provi de that docunent, or else if it clainms privilege
as to docunent, will state the privilege. [Is that
correct?

MR. MARSHALL: Yes, that's correct. At

this moment as we just understood it after it came out
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of the audit that seemngly was referred to by
M. Batch.

JUDGE WALLIS: M. Brena, does that
satisfy your concerns at this juncture?

MR. BRENA: |t does, Your Honor. 1I'd
just like to be clear that, that's as clear as | can
i dentify that docunent. |If what M. Batch was
representing was that they did two or three safety
audits when they canme in, then | intended it to be
those internal audits that BP did when they canme in to
determ ne what changes they should make with regard to
the operation of this |ine.

JUDGE WALLIS: Your request is
understood in that context.

MR, BRENA: Thank you. 119, nonthly
general ledgers fromJuly 2005 to present. W accept
O ynpic's representing that the Equil on general
| edgers that were provided to them have been provi ded
to us. There is not a dispute with regard to those.

We have requested that any codes or
field explanations of those docunments be provided.
It's our understanding that those are not avail able
to them So that while we have the general | edgers,
we do not have the codes or the field descriptions

fromthe prior period. And so | would just like to
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confirmthat codes and the field explanations for the
docunent produced prior to July 2000 that were
produced by Equilon are not avail able, and that due
di i gence has been undertaken to get them

I"I'l just pause because the next one is
going to take a little while.

JUDGE WALLIS: M. Marshall?

MR. BRENA: We've done our due

diligence. W've called -- Ms. Hammer can give a
report -- but in sunmary -- if people want to have her
on the record -- but I'Il represent to Your Honor and

the parties here that she has called Equilon. Equilon
has since changed its accounting system

Those codes, they have told Ms. Hammer
within the [ast 24 hours, do not exist. W' ve never
had them Equilon apparently doesn't have them
further. |Is that correct?

M5. HAMMER: (I ndicated affirmatively.)

MR, MARSHALL: But we did foll ow up, we
have confirnmed that. That should no | onger be an
i ssue.

JUDGE WALLIS: Very well. Does anyone
desire Ms. Hammer to state that for the record?

MR, BRENA: No. Representation of

counsel | will accept, Your Honor.
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JUDGE WALLIS: Very well

MR. BRENA: Now,this is one of the
points that there probably is going to be sone
argunment on, | think. So knowing its size and scope,
I"I'l just explain what |I'm | ooking for

JUDGE WALLI'S: Pl ease do.

MR. BRENA: We have asked for a detail ed
mont hly | edger by line view for the period in which BP
has been operating the line. Nowit's ny
under standi ng that they have had two accounting
systens, one from when they took over in June of 2000
until May of 2001; and the second one that's an SAP
accounting system from June of 2001 to date. \What we
have asked for is a detail ed general |edger so we can
go into that | edger and see what they spent their
nmoney for during these test periods.

It is the core of the information that
we need, or that anybody woul d need, to construct a
cost-of-service with regard to their expense side, be
able to review the cost-of-service itens that should
be included and shoul d not be included.

Now what we were provided were, first
of all, trial balances for the period. Now, tria
bal ances are hel pful, but what they contain is

conposite information. For exanple, outside
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1 services. OQutside services is -- there's two or

2 three different kinds. To say outside services

3 contract, it's a total nunber. It doesn't have a

4 project code, it's for all projects, it doesn't break
5 it dowmn. So there's no way that you can go in and

6 take a | ook at what they actually spent their npney
7 on during the period in which they've proposed as a
8 base test period. You cannot construct a

9 cost-of-service without this information.

10 So there isn't anything nore central to
11 bei ng abl e to understand what expenses are included
12 in their cost-of-service or what expenses shoul d be
13 included in their cost-of-service than this detail ed
14 general ledger. In addition to trial balances which
15 are not hel pful because they have conposite

16 i nformati on, they have provi ded sonething that was
17 captioned a detail ed general |edger in Tesoro 105.
18 The fields that were specified in

19 Tesoro 105 do not contain any information that's
20 contai ned on a general |edger, typically, that it
21 woul d be useful for the purpose of determ ning what
22 t hey spent their noney on. It includes, and | can
23 show you the print-out, but it includes the batch
24 nunber for the checks that were processed. And so,

25 you know, so | know what batch nunmber it's fronm not
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help. It includes a colum with regard to the nature
of it that it's in accounts payable, and it's just
repeated for every single expense. It doesn't

i ndicate the vendor, it doesn't indicate the project,
it doesn't indicate the purpose.

The reason that | explained that nuch
background, Your Honor, is because it was ny
understanding, but | did not find it in
M. Marshall's docunent, that they had agreed to run
a detailed general |ledger, by line item a line-item
detail ed general |edger, broken down by expense
category, consistent with the trial bal ances that
t hey had proposed. That would allow us to take the
trial bal ances, | ook at the conposite number, go to
that category, and take a | ook at what they spend
their noney on. And that detail ed general | edger
woul d i nclude project codes, it would be run by tria
bal ance expense categories, and would be run by
proj ect codes.

In addition, with this information that
t hey provided, they did not provide any code or field
descriptions. Wen you get into a general |edger
you see a code that says 8234-7. Now that may be a
project code, it may be anything. The fact is, is

that it neans absolutely nothing unless you have the
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2 So what we are requesting during

3 2001 -- what | thought we had agreed to, is from--

4 if we don't have an agreement -- | mean, during the
5 period that they have been in operation, a detailed
6 general |edger that is organized by trial bal ance

7 expense categories and is organized by project codes

8 with a copy of their code keys and their field

9 descri ptions.

10 Now this is a point | want my expert to
11 comment on.

12 JUDGE WALLIS: | have unnuted the bridge
13 l'ine.

14 MR, BRENA: Gary, | hope you're there.
15 MR, GRASSO |'m here, Robin. | thought
16 you articulated it.

17 MR. BRENA: Do you have anything to add
18 to what |'ve expl ai ned?

19 MR, GRASSO It would be repetitive,

20 Robi n.

21 MR, BRENA: Okay, thank you.

22 JUDGE WALLIS: Does staff have any

23 comrent on this question before we turn to

24 M. Mrshall?

25 MR, TROTTER: No specific coment, but
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1 in general we are having problens getting behind the
2 accounting systemand getting down to actual |evels of
3 detail .

4 JUDGE WALLIS: So this information is

5 information that staff also desires and would find

6 hel pful

7 MR, TROTTER: It would be hel pful, yes.
8 JUDGE WALLIS: M. Marshall?

9 MR. MARSHALL: This actually was the

10 reason staff went down to Houston here a couple of

11 weeks ago with Ms. Hamer. M. Kobo [phonetic] and
12 M. Twitchell [phonetic] went down to Houston with

13 Ms. Hammrer.

14 Ms. Hammer spent that week expl aining
15 how t he system worked and what infornmation could be
16 derived fromthe accounting systemthat O ynpic has
17 in place. It has had a couple different systens in
18 pl ace since BP cane in, BP Pipelines cane in in the

19 summer of 2000.
20 It has since switched to a system

21 devel oped by a Gernman conpany, SAP, that has

22 custoni zabl e types of accounting formats. There is
23 no version, each one is |like a custom hone,
24 custonized to what particular conpany or accounting

25 needs there are.
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You may think that a report could be
produced by calling up a certain type of data. Sone
accounting systens will do that, others cannot. This
is a so-called paperless accounting system where,
for exanple, if you want a copy of an invoice you
double click on a particular line itemand the
i nvoi ce actually appears on the screen. There's no
paper copy of an invoice.

So if you want to drill down into data,
you have to have specific inquiries that you nmake.
And when auditors audit a systemlike that they nake,
is they always do spot audits to nmake sure that the
systems in general are working as they should. The
apparent interest of staff in com ng down was that,
because there's no way to produce reports as they may
have antici pated they could be, they wanted to see
how t he system worked. And they did.

Ms. Hammer has tried very patiently and
with admirable skill in trying to explain not once,
not ten tinmes, but probably twenty tinmes how this
wor ks, and what the kind of data that can be produced
fromthe system and what cannot. We in our responses
to Tesoro's notion to conpel at Page 9 have set forth
our response to what M. Brena is trying to say about

trying to get further information by all expense
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categories and the trial summary bal ances from July

2000 to date. And I'd like Ms. Hanmer to expound on
some of this again, if Your Honor w shes, but the

i ssue here is that the trial balances really are the
best and nobst conprehensi ble format for the

i nf ormati on.

The docunent nunber or the project
nunber M. Brena referred to is truly a random nunber
assigned by the conputer, and the print-outs also do
not contain the payee. |'mnot sure what M. Brena
wants beyond the trial balances and the conposite
informati on that provides himw th plenty of
information in the categories that we normally woul d
take on this these matters. But we suggested that if
Tesoro wanted detail for a specific nonth or by a
speci fic expense, we mght be able to do sone spot
audits. But to try to do what staff and Ms. Hamrer
did down in Houston and go through this massive
effort would require literally weeks, if not nonths,
of effort to do.

I"'mgoing to turn to Ms. Hanmer right
now because |'m not an accounting expert nor an
expert in the system She is the financial analyst
for OQynmpic. She is the sole person responsible for

keepi ng these books and know ng how t he system works,
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what reports that she prints out in the ordinary
course of their business, and she's al so nade
inquiries as to what could be printed out to try to
get information nore in the format that intervenors
woul d |ike. She has been working with Accenture and
the staff to get information.

JUDGE WALLIS: |I'm going to suggest that
we hold Ms. Hammer in reserve and ask whether the
expl anations that the parties have made resol ve the
issue in your mnds. M. Brena?

MR. BRENA: Not at all. And I'd like
to -- there's a couple of things that have been said.
First, with regard to staff going to Houston and
havi ng access to this accounting system as Your Honor
is aware because it's conme up in prior prehearing
conferences, Tesoro was not apprised of that trip, had
no opportunity to participate in that trip. And, in
fact, Ms. Hammer was taken out of the |oop during the
period in which our discovery responses were supposed
to be provided, and it put back our discovery
responses.

So to the degree they have worked with
staff in a side capacity, that does not satisfy or
speak to our need for this information.

MR. MARSHALL: | nmention that --
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JUDGE WALLIS: Wait.

MR, MARSHALL: Ckay.

MR. BRENA: The answers that are given
depend on the time period. | have a general |edger in
here for the accounting system

JUDGE WALLIS: By "in here," what do you
mean?

MR. BRENA: | have a general | edger

JUDGE WALLIS: That's been provided as
part of the discovery responses?

MR, BRENA:  Yes.

JUDGE WALLIS: Yes.

MR. BRENA: There is the period from
when they took over till My of 2001. It's ny
under standi ng that they can produce all this kind of
i nformati on, that they have produced it.

I have copies of sone of it, not with
regard to what |I'm asking for now but only with
regard to one category. But it is available and it
can be done, and here it is. So. But this is
extrenely limted in view of response to just one of
the things, so the capacity issue to do that is
cl ear.

JUDGE WALLIS: Very well. Let's just

pause at this juncture and be off the record for a
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moment .

(Di scussion off the record.)

JUDGE WALLIS: Let's be back on the
record to continue our discussions.

M. Marshall, you and Ms. Hanmer are
aware of the documents that M. Brena was referring
to, and you have a question, seeing as how he has
this information, as to what nore it is that he's
requesting. |Is that a fair statement?

MR, MARSHALL: Right. In that period of
time before this changeover in accounting systens,
that's correct. W want to know what further -- |
mean, we think that we' ve produced what he is | ooking
for.

JUDGE WALLIS: M. Brena?

MR. BRENA: There's about three
different issues being nmerged here. The first
thing -- so | want to direct us back to the issue is:
Do they have the capacity to produce a detail ed
general |edger fromthe period fromwhen they took
over the pipeline until My of 20007

My under standi ng of the answer to that
question is yes, they do have the capacity, and we're
asking that they be conpelled to produce a detailed

general |edger for that period, by line item by
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expense category, and by project code, and include
all codes and references.

Wth regard to outside --

JUDGE WALLIS: Does that state one of
the issues?

MR, BRENA: Yes.

JUDGE WALLIS: Let's ask M. Marshal
for a response to that. |If it's nore functional for
Ms. Hammer to nmeke the statenent, that would be
acceptable, and there's a m crophone on the table
adj acent to her that she can use.

MR. MARSHALL: Ms. Hammer has indicated
that that is the old system and whether those kinds
of materials can be produced, she would have to ask to
find out fromthe old system whether that could be
done. If there are sonme docunments that are historica
in nature, and they would be, then those have been
provi ded. What we have in existing files, | think
have been provi ded.

Whet her new docunents -- and that's
what he's asking for -- can be created off the old
conmput er systemis sonmething that we'd have to | ook
into further. W nmust not have been communi cating
because we didn't understand about the old -- we've

been tal ki ng about the new conputer system this SAP
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system in our references to what staff is doing in
the ability of that system This is the old system

MR, BRENA: |'mtrying to do this
accounting systemat a tinme.

JUDGE WALLI S:  Yes.

MR. BRENA: They have produced reports
off that old systemthat they have produced in
di scovery to us with regard to expense categories, by
line, on the general |edger, broken down by vendor

Now what we are asking for is a
detail ed general |edger for all expense categories
broken down by line for that period that includes
project code, and that's sorted by project code and
expense category.

JUDGE WALLIS: Very well. Is that
sonmething, M. Marshall, that it appears the conpany
does have the ability to provide and that it wll
provi de?

MR. MARSHALL: We don't know. That's
what | just indicated. W would have to ask because
it's an old accounting systemthat's not used.

Whet her it could produce new reports
based on his -- he wants it -- | think he said he
wanted it sorted by expense category, and |'m not

exactly sure what that nmeans, and by project code.
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We're not sure that that old system can do that, but
we'll ask, if we get a fairly clear definition of
what it neans to sort by expense category. Also
think he said by line item and by project code.

JUDGE WALLIS: M. Brena, were you
asking for sorting, or were you asking for a display
of that information?

MR. BRENA: | was asking for a detailed
general |edger, which is a line item docunent,
presented by project code and expense category,
general | edger expense category.

MR. MARSHALL: But that neans two
different sorts of two different reports, calling up
new reports. | don't think we're conmmunicating here.

MR, BRENA: | would accept it by expense
category with the project code indicated.

MR. MARSHALL: So to make sure
understand what it is that we'll be asking to find
out, he wants the general |edgers by a -- a genera
| edger report. And he has the general |edger from
that period of tinme, but he wants a report based on
expense categories. Wat does that nmean?

MR. BRENA: [Is there a confusion about
t he expense categories used in the general |edger

M's. Hanmmer ?
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JUDGE WALLIS: M. Hamrer, would you
grab the m crophone on that table over there?

MS. HAMMVER: | understand what you nean
by the expense categories. | don't understand what
you nean by the project codes.

MR, BRENA: AFE, you used a different
termyesterday, if you'd remind nme of that term

MS. HAMVER:  DSP?

MR. BRENA: DSP or AFE number.

Essentially what that is, is they have
an aut horization for expenditure, that's an AFE, that
sets up a budget item And then as things are
expensed in the general |edger, it indicates where
t he noney goes.

MS. HAMMER: Can | respond to that?

JUDGE WALLIS: Pl ease do.

M5. HAMMER: In the old system | am not
sure that the AFE codes or the AFE nunbers are
actually included in the general |edger. The project
system was actually a separate system outside of the
financial systemin the old way that it was done.

So I'mnot sure that that information
is contained in the general |edger

JUDGE WALLIS: To the extent that it is

contained in the | edger information, is that sonething



1507

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

t he conpany can provide?

Ms. HAMMER: If it is contained, yes.

MR, BRENA: What we're tal king about is
whet her or not it's possible to docunent what they
spent their noney on. |If they can't tie an expense
itemto a project, they can't -- they can't support
what they spent their noney on. There is no
accounting system-- | have Qui ckBooks -- there is no
accounting systemthat can't tie those two things.

JUDGE WALLIS: Does the conpany want to
respond to that? |'Il take it as a question.

MR, MARSHALL: We've gone around and
around on this, and M. Brena acknow edges he's not an
accounting expert and doesn't know these books.

W will commit -- | think that we
understand what M. Brena has asked us to do fromthe
old reports. W have produced the general |edgers,
he wants another |evel of detail about the expense
categories that we can provide. \Whether they wll
have a project code is sonmething that we doubt, but
we' |l check into that too.

JUDGE WALLIS: Very well. | would I|ike
to address a concern that | believe | heard stated
relating to the production of docunents that nay not

exist. W are talking here about electronic records,
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and if the systemis designed to produce docunents,
the fact that a paper copy doesn't exist but it can be
produced with relative ease wi thout reprogramm ng the
system we do not consider that to be the creation of
docunents.

MR. MARSHALL: Correct. But in
accounting systenms in particular, it may be capabl e of
produci ng different kinds of reports or not capable of
produci ng different kinds of reports. 1t's inportant
to know what it is that's being asked when you dril
down to different |evels.

JUDGE WALLIS: Yes, that's correct.

MR. MARSHALL: So that you can respond.

JUDGE WALLIS: Yes, that's correct.

MR. MARSHALL: And we've tried to
respond to everything on levels that we believe
responded to the requests, and now drilling down into
di fferent ways of sorting the data.

JUDGE WALLIS: Yes. Very well. |
earlier indicated the need to take a recess at this

time for me to participate in a discussion with the

Commi ssioners. | apol ogize for the unavoidability of
this recess. | will return as soon as possible.
In the neantine, | would ask the

parties to consider whether we want to work through
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1 the lunch hour and, if we do, whether we want to put
2 in an order for food to guard off our blood sugar

3 | evel s getting so |low that we becone testy. So

4 wi |l ask people to engage in that discussion during

5 this recess.

6 And | also would ask people, to the

7 extent that you're able to engage in the kind of

8 di scussion that we just have engaged in regarding the
9 meani ng of certain requests, | would al so encourage
10 that. We will return as soon as we are able.

11 (Recess was taken at 10:30 a.m)

12 JUDGE WALLIS: Let's be back on the

13 record, please. The result of the prior discussion is
14 that, to the extent that the information that

15 M. Brena requests can be produced under the

16 accounting systemthat was in place up until April of

17 the year 2001, that information will be conpiled and
18 present ed.

19 M. Brena has produced a docunent with
20 a report ID of USGLST B-2, run date of February 4,

21 '02, a sunmary bal ance, which he states is an exanple
22 of the information he requests. |Is that right,

23 M. Brena?

24 MR. BRENA: No. This is a --

25 JUDGE WALLIS: Pl ease correct that.
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MR, BRENA: (kay. What | have handed
out is a four-page exhibit for April of 'Ol which is
an exanple of the runs that have been produced under
the old system The first two pages -- excuse me --
it's a five-page docunent.

The first three pages are the summary
trial balance that was produced when we had our
conversation about trial balance. And with regard to
that report, Your Honor, there's a few things | just
want to draw your attention so we take some of the
argunent that you've heard into the specific rather
t han the general

And then the |l ast two pages are the
detai |l ed general | edger which they have provided, and

I would Iike to make a few comments with regard to

t hat .

JUDGE WALLIS: M. Brena.

MR. MARSHALL: First, Your Honor, if
may, |'d just nmake a comment here. | thought what we

were trying to do was just to nenorialize what we'd
agreed to, and now M. Brena is going into sone other
argunment. Just the press of time, it would be nice to
identify a specific itemthat he wants and then | can
say either we'll provide it or we won't. | think what

we' re being asked to do is to provide detailed
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1 i nformati on by expense account.
2 The vari ous expense accounts are

3 described here. W' ve agreed to do that. To the

4 extent that they can be |inked up with sone project
5 code, we will inquire into that and do that. But I
6 think the rest of this is just going to take up a |ot

7 of tinme that the parties don't have. We'd like to

8 get Ms. Hammer back to work

9 MR. BRENA:  Your Honor, if | may.

10 JUDGE WALLIS: M. Brena.

11 MR. BRENA: There has been no nore

12 frustrating part of our discovery than trying to get,

13 trying to figure out what they spent their noney on

14 during 2000 and 2001

15 JUDGE WALLIS: Wth this docunent as a
16 reference, can you briefly describe the information
17 that you want to receive?

18 MR. BRENA: Well, | have less than a
19 mnute's worth of comments, and they are principally

20 designed to show what's been produced to show what the
21 problemwith it is so that what is produced will solve
22 t hat probl em

23 JUDGE WALLIS: M. Brena.

24 MR, BRENA: Thank you. First, on the

25 summary trial balance, | had made the point that it
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doesn't give a sufficient |evel of detail. And you
can go through it, for exanple, aline at a tine.

They have, if you go down to |ine 401, 1002, accounts
payabl e, general disbursenments, you can see that in
April they spent $532,000, accounts payabl e, nontrade,
ot her.

There is no information that indicates
what that's for, or what project that's for. This is
when | was illustrating that this is conposite
nunbers, this is what | was referring to.

If you turn to the second page of the
docunent, O 0252, other services, consultants, you
see they spent $118,000 in this period on
consultants. There is no detail whatsoever as to
what project those consultants -- what they did, who
it went to, nothing. |It's just a nunber

And then with regard to the third page
you can see in the m ddl e of the page, outside
services, contract, they spent $536,000 in this
period. That's the middle colum, the transaction
colum, and absolutely no detail about what that went
to or for. Trial balances are not sufficient for
rate-setting purposes. That's the point of that.

And finally with regard to this

docunent, |'d like to point out that this docunent
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was run April 4th -- or, excuse me, February 4th,
three days after our data requests were received.
We got it March 1st. And so with regard to the
capacity, the old systemis up and running is
produci ng reports that has produced this report
three and a half weeks before we got it.

Wth regard to the | ast two pages,
this is the general |edger information that they
provided. This is what should have given life to
what was in those conposite nunbers.

And you can see that the fields that
were selected don't vary. Take the first col umm,
APO 10418. W don't know what that nunber stands
for, doesn't seemto tie back to anything. The
payabl es 88 and 89 appear to be location. | nean,
none of this information would indicate what's in
those trial balances or penetrate any detail

So what |I'm asking for a run of
general ledger, I'masking for it by expense
category which would give the information on the
expense side, the detail that this summary tria
bal ance sets forward. It would have the detail of
each transaction by line, and would indicate, if
it's possible, what project code it is for, and

there's a job description nunber here. | don't know
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1 if that is a project code or not a project code.

2 But you can see that there is nothing
3 descriptive about this general |edger that can be

4 used for any rate purpose whatsoever. So | want to
5 be clear what we're |l ooking for. W're |ooking for

6 the detailed by |ine, By expense category, that can
7 be tied back to the categories that they have set

8 forward on their trial balance sunmary, and that

9 al so contain project codes so we know what they

10 spent their noney for in that nonth.

11 JUDGE WALLIS: Very well

12 MR. BRENA: And | would point out this
13 docunment was run on February 19th, and so they system
14 is still producing general |edgers by specification
15 And, again, without the codes, these docunents are
16 conpletely useless. So this is what we got.

17 JUDGE WALLI'S: Yes, we understand that.
18 M. Marshall, do you need to make response, or may we
19 proceed?
20 MR, MARSHALL: | think what woul d hel p
21 in running the various expense categories that he
22 wants by account, which we've indicated we would do,
23 is to have himindicate which ones that he's truly
24 interested in. | nmean, there are a | ot of expense

25 items here that | don't think that he really wants.
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The ones that he |isted maybe he wants, but it would
sure help us in running additional reports.

What staff did is they nmade inquiry
after having received this information of what, in
particul ar areas, that they wanted further
information on. But this is the kind of genera
| edger trial balance that Ms. Hamrer uses at a top
level. If there's a need to inquire into a
particul ar area, then it does.

I don't think there's any dispute,
don't know why we're having this argunment. M. Brena
has asked to have this sorted by expense account
category, and if those reports can be run, we're
going to run them And if we can tie to the AFEs,
then we'll tie to the AFEs.

Cindy, do you have anything further to
add on that?

M5. HAMMVER:  No.

MR, BRENA: He's nmde two points. |
advanced this exhibit to show what it is that | want
to come back and what it is that | don't want to cone
back, and why. So | wanted the record to be
absolutely clear what we're | ooking for

Wth regard to his second point, we are

happy to specify the specific expense categories that
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we're interested in and to narrow it down.

MR, MARSHALL: That woul d be great.

MR. BRENA: During a portion of the
techni cal conference we started to do that and we got
si X or seven or eight listed, but they appeared to be
left out -- if I could speak with ny expert for a
moment .

MR. MARSHALL: We could do this offline
and just have M. Brena indicate --

MR, BRENA: This will just take one
conmment, Steve.

MR, MARSHALL: Ckay.

JUDGE WALLIS: | have rel eased the nute
on the bridge |ine.

MR, BRENA: Gary?

MR. GRASSO  Yes.

MR. BRENA: | would like you to indicate
in an e-mail to M. Marshall today what categories you
want this run for: what trial balance categories, what
expense categories you want this run for.

Pl ease acknow edge.

MR, GRASSO.  Yeah, | got it.

MR, BRENA: (kay. Let's nove on.

JUDGE WALLIS: M. Marshall?

MR, MARSHALL: That was very hel pful.
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JUDGE WALLIS: [I'mgoing to | eave the
nmute button off until we get any disturbance, and then
we'll put it back on. It seens quieter now than it
was earlier.

MR, BRENA: It's ny understandi ng that
in the old period, that vendor -- that the vendor code
or vendor information is avail able.

And | have a report that has it, and so
I want to be clear, | left the vendor issue for
sonmething different. |1'mabout to go fromBP' s old
accounting systemto their new accounting system
The vendor code interacts because it is available to
the old code. It's my understanding that under SAP
on general | edger accounts you cannot indicate
i ndi vi dual vendors.

JUDGE WALLIS: Ms. Hammer, is that
correct?

MS. HAMMER: That is correct.

MR. BRENA: They have represented that,
and | have confirmed that with our SAP person, so
accept that representation. But | wanted to be clear
so | wanted to tal k about vendors separately.

The run that | want would include sone
i ndi cation of vendors for the old period, and | do

not expect it with regard to the general |edger run
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1 for the new period. And we'll talk about it nore in
2 a mnute.

3 JUDGE WALLI'S: Is that understood?

4 MR, MARSHALL: Do you understand that,

5 Ci ndy?

6 M. HAMMER:  Yeah

7 MR, BRENA: Now |I'minto the new period,
8 the new accounting system the SAP accounting system
9 First of all, we do not have any general |edgers under

10 the SAP system None have been produced. All that's

11 been produced is trial balance information.
12 MR. MARSHALL: That's what we cal
13 general |edgers, and we've explained that, this is

14 going -- well...
15 JUDGE WALLIS: We're in the process of

16 maki ng a record, M. Marshall

17 It would help a great deal to identify
18 what the issue is so that | can respond very quickly
19 to it and then we nove on. Again, | appreciate al

20 this explanation but if we're going to repeat what

21 we' ve tal ked about for the past three days, we're

22 going to be here a long, long tine.

23 MR, BRENA: What |'masking for is

24 based, in part, on the representations, so |'mtrying

25 to confirmon the record. To the degree that argunent
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is necessary, | think it's necessary because we're
asking to conpel, but I"'mtrying to be brief.

What we want out of the SAP systemis a
general |edger. And we understand that it can't
i ncl ude vendor codes, but we al so understand that it
can include project codes.

So we would like -- and if ny
representations are wong, |'mhappy to correct it --
I would |ike a general |edger run for, under the new
accounting system under SAP, consistent with what
the informati on that we've asked for for the old
system with the exception that we understand that a
vendor code is not possible, but with the further
under st andi ng that we understand that a project code
is.

MR, MARSHALL: We've spent literally
hours trying to describe to M. Brena what the SAP
system can do and not do. | don't know which bull et
M. Brena is on. |1've lost track of the actual area
that he says is in dispute. W've nade our
commitnents, they're nmenorialized in our response.

But can you point to ne the bullet that
you' re now tal king about, M. Brena? And I |ost you
t here.

MR. BRENA: The | ast comment on the
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first page.

MR. MARSHALL: Last comment on the first
page.

MR. BRENA: And | overlapped a little
bit to the first comrent on the second page.

MR, MARSHALL: Do you see that on the
first page?

M5. HAMMER: It's right here.

MR. MARSHALL: Cindy, do you want to
just go on the record and say what we've said maybe
twenty different tinmes already?

JUDGE WALLIS: M. Marshall, please
recogni ze that this is an opportunity for the first
time to make a record on this.

MR. MARSHALL: Co ahead.

MS. HAMMVER: The detail ed general | edger
in the SAP system basically is when we run that
docunent, it gives you document nunbers. The document
nunber is a randomy sel ected nunber within the system
that identifies a transaction.

For each transaction, in order to
actually get the detail behind that, you have to
actually go into that line itemand double click to
drill down on it to get the payee information.

JUDGE WALLIS: So within the paraneters
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of M. Brena's request, what is the conpany's ability
to respond?

MS. HAMMER: Well, as we said yesterday
and the day before, if there are specific line itens
that he would Iike to |l ook at, we'd be nore than happy
to produce those. But to go in and to do this for
every line itemw thin the general |edger for every
month would be -- | can't even estimate how | ong that
woul d take.

JUDGE WALLIS: Have you produced genera
| edger itens, portrayals wi thout that information?

MR, MARSHALL: We've produced the tria
bal ances and what we call the general |edgers from
May 2001 to the present. What M. Brena calls tria
bal ances we call general |edgers. That information,
with all of the conposite detail, has been provided.

If there is a specific line item what
we're saying is that in order to pull that up, you'd
have to do the sane kind of thing that staff did with
Ms. Hammer.

JUDGE WALLIS: M. Brena, are you able
to identify the lines on which you need further
i nformation?

MR, BRENA: Yes, and |'m happy to do it.

And in ny earlier comments, | tried to make the point
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that nmy request was consistent with ny |ast request in
which | have agreed to do that.

So we are happy -- and if | can just
direct M. Grasso to do that all the way through to
the present to indicate which trial itens, which
summary bal ance itenms, he would |like further detai
on, | would be happy to do that.

JUDGE WALLIS: M. Grasso, did you hear
t hat request?

MR. GRASSO  Yes, | did, Your Honor.

JUDGE WALLIS: And are you able to
respond by electronic mail --

MR, GRASSO. | certainly am

JUDGE WALLIS: -- consistent with the
earlier request.

MR. GRASSO Yes, | am

MR. BRENA: And just one point of
clarification, I do not think that we are having a
term nol ogy problem under the SAP, the new system

What | call a trial balance is what the
report is labeled, it's a trial balance. Under the
new system they have not produced any general | edgers
at all, they have produced a trial balance report,
which it's, nmy understanding Ms. Hamrer uses it in

her capacities, that a trial balance is a tria
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bal ance as | showed with regard to the trial bal ance
in the old system It has conposite information and
no detail.

We're happy to indicate what categories
we want nore detail on, but I don't want the record
confused. The caption of the report that was
produced was a trial balance report.

JUDGE WALLIS: | believe the record is
clear that there is a disagreenent as to term nol ogy.

MR, MARSHALL: The only further question
is, when they want a line view of specific expense
i nformati on, they ought to specify by nonth what it is
they want. |If they want it by year, by nonth, there's
different levels of detail. And it would be very
hel pful to make sure that we understood what that is
that they are asking for.

MR, BRENA: We will request a |line view
by nmonth, but we will indicate what categories and
what nonths we woul d Iike that for

JUDGE WALLI'S: Thank you.

MR. BRENA: We've had the conversation
of codes with regard to the old system It is ny
understanding that with regard to anything that's
produced, that all information necessary to understand

the codes or the code keys as well as field
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descriptions will be provided so that the information
is transparent.

MR, MARSHALL: We've already expl ai ned,
and | thought | did it earlier this norning, that with
regard to the Equilon matters that we tal ked about,
those are not --

JUDGE WALLI'S: Yes, we understand.

MR, MARSHALL: Wth regard to the new

i nformati on on project codes

JUDGE WALLI'S: Yes, we understand.

MR. MARSHALL: -- Ms. Hammer has
expl ai ned what the status of the new systemis.
don't think we need to repeat that. | think everybody
knows what the status of that is.

MR. BRENA: | believe they said they
woul d provide all codes and field descriptions that
t hey have available to them

MR. MARSHALL: [If we have them
avail abl e.

JUDGE WALLIS: Yes.

MR. BRENA: Which is every report, other
than the Equilon reports.

MR, MARSHALL: We'Il provide a |ist of
the project codes for the new system is that correct?

There are certain fields that we can identify, and to
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those fields that we can identify, we wll.

JUDGE WALLIS: Yes. Very good.

MR. BRENA: |'mon the second bullet
poi nt on the second page, scheduling and detailing the
differences. |It's my understanding they just don't
keep their books on that basis, and therefore that
ki nd of reconciliation between cash and accrual is not
a possible report. If they will affirmthat, we wll
nove on.

MR, MARSHALL: W al ready have in our
response, several weeks ago and then recently.

JUDGE WALLIS: M. Mrshall, to the
extent that you add information that is not really
rel evant to the discussions, it does extend the tinme
and it invites responses which also may not be
necessary. So we understand the conpany's position is
that the conmpany has previously responded.

That's not the purpose of today's
session. It's to make a record and to resolve
unresol ved matters.

MR, MARSHALL: Right. And |I'm concerned
only as a matter of tinme. W're already on the record
as havi ng responded several different tines to a
request that -- we just need to nove on, and just

identify the ones where there is a disagreenment.
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JUDGE WALLIS: Yes. W are all anxious
to nove on.

MR. BRENA: This is data request
No. 125. I1'mgoing to try something new here. |'ve
listed out nmy understanding, and I would just ask
M. Marshall to either accept these representations or
i ndicate where they are wong and so we can focus the
argument .

MR. MARSHALL: And our response to
Tesoro's notion to conpel on Page 14, we indicated
what our understanding was for 125(a) and (b).
M. Brena says A ynpic has represented they cannot
produce these accounts under the FERC system of
accounts.

| don't know what that means in
particular, but | think we've indicated that with
Bayview. We've noted here that we gave an
expl anati on on March 6th that we produced our records
on Bayview to Tosco's data request No. 62 and 64.
That provides data on the original investnent anount,
construction bal ances, and the conposite
depreciation. W affirmthat there are no separate
records for Bayview on CWP account bal ances by fund
or AFUDC, and we confirnmed that deferred taxes are

not kept by asset for -- if you consider Bayview a
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separate asset category.

We've agreed to |l ook for a way to sort
our records, Oynpic's records, to determne a tota
accumnul ated depreci ation for Bayview, and it was
di scussed that a cal cul ati on of renoval of Bayview
woul d, in any event, require assunptions and
calculations by intervenor's experts. And we've
resisted the effort by the parties to have an O ynpic
expert create new data and do a new cal cul ati on that
woul d assune a hypot hetical renpval of Bayvi ew.

So those are our understandi ngs of what
we have here. And | think they have drawn fromt hat
a conclusion that we can't produce accounts under the
FERC system of accounts. | can't nake that
representation but you' ve made a representation that
we have.

The second bul l et there where he asked
that we don't have nonthly CWP bal ances for Bayvi ew
that is what we've indicated, that we don't keep
separate records on Bayview for CWP account bal ances
by month, or AFUDC

On the next bullet where we produced a
total regional investnent he's accurate about that,
that's what we reported. And that we've agreed to

provi de any additions to the plant total accunul ated
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appreciati on of any plant which may be associ at ed
with Bayview. W've agreed to look for that in
addi ti onal data.

And then the final bullet that we don't
have agreenent on whether O ynpic's expert should do
hypot heti cal renoval, create a new study on what
woul d happen if we renove Bayvi ew from dat abase -- or
rate base, rather. W don't believe Bayview shoul d.
That's not our position. It would be entirely
hypothetical. |If their experts would |like to do it,
then | think they should do it and be subject to
cross-exani nation, and we can have that at that tine.

MR. BRENA: | thought that they had
agreed to do that for staff.

MR, MARSHALL: No. Your own bullet says
we have not reached agreenent.

MR. BRENA: You and |I. It says Tesoro
and A ynpic hasn't.

JUDGE WALLIS: Let's have M. Trotter
respond, please.

MR, TROTTER: It is very typical for
parties to ask the conpany what woul d be the inpact of
a certain assunption like renoval of Bayview. And
that is a live issue in the case

| don't think the parties have fully
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st aked out where they are going to be exactly. And
so | think this request asks for -- we have the

i nvestment and accrued appreciation, but what about
some of these other dollars that m ght be involved?
And the conpany's response, as | understand it at

| east, is that they haven't cal cul ated those.

JUDGE WALLIS: Is that they have what?

MR. TROTTER: They have not cal cul ated
those and they don't book those uniquely. So the
nunbers have not been provided. |In terns of whether
it's legitimte to ask for them | think it is.

And then it seenms to ne now the
question is, how do we get to those nunmbers? WII
t he conpany provide their view of what those nunbers,
are, or leave it to the parties to do that? | think
that the conpany has certain risks involved when it
does that. There may be objections |ater challenging
those figures if they don't provide them The
conpany itself.

But that is how we view this, and we
think it's legitimte to ask the conpany what is the
ef fect of an adjustment and what are all the nunbers
i nvol ved. That happens all the tine, and this is a
live issue in the case, it's not a renote issue.

MR, BRENA: Your Honor, if | mmy be
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heard just briefly. Wthout nonthly CWP bal ances,
you can't cal cul ate AFUDC, and so you can't get to
that number. So certain assunptions have to be nade
with regard to the period of tinme during which the
Bayvi ew expendi tures were made.

Now, that information is not available
to them they have represented; we have accepted that
representation. It is not available to us. So our
request to have themdo this, if they don't choose to
do it, that's fine. But then what we have to do is
make certain assunptions about the expenditures of
funds when Bayvi ew was constructed, over what period,
so that we can come up with an AFUDC cal cul ati on and
t hat can be backed out of revenue requirenent. So an
easier way to do this is to ask themto do it. Now,
if they can't or if they're not willing to, or if
they think we should do this, we're willing to do
this. W want the refusal to be on the record.

JUDGE WALLIS: M. Marshall?

MR. MARSHALL: Well, we set out what we
can do on Bayvi ew, and we suggested that the parties
do their own hypothetical analysis on this. W can
check again, but it's just another one of those issues
about tinme and about priorities, and all the other

things that we have to do.
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If we are to create a new set of
information, if that were the only thing we had to
do, | would readily agree, but that's not the only
thing. At the end of the day, we can revisit that
and find out whether, in light of all the other
responsi bilities and requirenents on discovery, we
can do that in any kind of a tinme frame. But |I'm
again, just worried about the amount of tine
avail able for the limted nunber of people that we
have that can begin to do these kinds of requests.
We don't think Bayview should be renpved, obviously,
and | know that's an issue of dispute. But we hope
to be persuasive that it shouldn't be renoved.

JUDGE WALLIS: We recogni ze that whet her
or not Bayview would be renpved is an issue in the
proceeding. But if | can state the Conmi ssion's
general view, it is that the Comm ssion, whatever
decision it makes, it wants it to be reflected
accurately in the rates and charges of the conpany.

So | believe that the Commi ssion wants
the best information available to support whatever
view it may deci de, and would ask the conpany to
provide its best cal culation consistent with this
request.

MR. BRENA: Your Honor, it's ny
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understanding that with regard to the five points that
I've made that they do not agree with the
representation of the -- the first representation, and
that's fine. | withdraw the representation. | don't
want to bog us down.

Wth regard to the next three --

MR. MARSHALL: | believe Your Honor has
ruled on this, and we can nove on to the next one.

JUDCGE WALLIS: Let ne ask what the beef
is regarding the first bold item |f the conpany can
produce these accounts under the FERC system would
the production of those accounts satisfy M. Brena's
request ?

MR BRENA: It would. And it was ny
understandi ng that their accounting system was not
mai nt ai ned on that basis, and therefore we agreed to
t ake what was avail abl e.

JUDGE WALLIS: So my question is whether
the conpany can to it, and if it can, whether it wll.

MR, MARSHALL: There's a di sagreenent
about what he nmeans by "the FERC system of accounts."
And the other statenents that we nmade in our report in
response to the notion to conpel we believe are
accurate. | just don't want to put a | abel or a

category on it. But in any event, Your Honor has
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ruled that we need to make a run with these
adj ustnents, and | think that should be the end of it.

JUDGE WALLIS: Very well. Let's nove
on.

MR, BRENA: And there's no dispute. At
127, if | can just kind of cut to the chase on the
first one, it's ny understanding that we don't agree
with regard to the scope of the data request, but
notw t hst andi ng that disagreenment, that they have
agreed to provide a revised chart in response to
Tesoro data request 111, which is their project
managenment system

It has been represented to ne that al
one-ti me expenses, which is major nmaintenance and
capital expenses, are included within that system
And that they have agreed to rerun that report with
the project code and coments fields and any ot her
fields that may be contained in it.

If that is true, if that is where we're
at, then the scope issue goes away.

JUDGE WALLIS: M. Marshall, is that
correct?

MR. MARSHALL: No. He is -- | would
refer Your Honor to our response on Page 16 as to what

we thought would be agreed. But 1'lIl have M ss Hamrer
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speak to that. | think she can clarify it, and we'l
put it in her accounting words rather than that brief
description that was just nade.

JUDGE WALLIS:  Ms. Hammrer?

M5. HAMMER: He was referring to an
exhi bit which he had received off of a board of
directors data request. The exhibit is an Exce
spreadsheet. It had additional colums that we no
l onger maintain in this spreadsheet.

And what we said yesterday is that the
proj ect nunbers were not on the spreadsheet that were
provided to himin that original data request, and
that I would include the project nunbers as well as
the comrent section if that's what he was | ooking
for.

JUDGE WALLIS: So does that satisfy your
concern, M. Brena?

MR. BRENA: | believe so, with one
clarification, Your Honor, that | agreed to those
particular fields. What | asked for was a project
report with all fields. And | agreed to those
particular fields, based on the representation that
those were the other fields that were avail abl e.

To the degree that there are additiona

fields that we have not discussed, | want a conplete,
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detailed print-out of their project listing form |If
the representation is right, that it's only the
project code in the coment that are the fields not
set forth on that exhibit, then we are in agreenent.

JUDGE WALLIS:  Ms. Hammrer?

MS. HAMMER: That's correct. It's ny
Excel spread sheet.

JUDGE WALLI'S: Thank you.

MR. BRENA: The rest of these go to a
very large issue, and there's no way to take it at a
specific level first. And that issue is, is the
What com Creek expenses, whether they are in their
cost-of-service, or whether they have been properly
returned.

MR, MARSHALL: May | ask what they are?

JUDGE WALLIS: Let's be off the record
for just a nmonment, please.

(Recess was taken from 11:45 a.m unti

12: 00 p.m)

JUDGE WALLIS: All right. Let's be back
on the record, please, following a brief bite break.

M. Brena, you indicated during the
break that you wanted to add a comment relating to
the general |edger issue that you believe would

clarify and sinplify matters. |s that correct?
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MR, BRENA: | hope so. You just never
know, but | hope so. What Gary had -- well, | need
Cindy to hear this. |'msorry, Cindy.

(Di scussion off the record.)

JUDGE WALLIS: Several things are going
on here.

MR, BRENA: And, Gary, correct me if |
m sstate this, but what Gary said is, in terns of the
general |edger accounts that he would |ike you to
drill down and provide detail into, he said nmaybe the
sinplest way to do this is just for you to provide
those accounts that were would go into the conposite
nunbers for OPO 31, case 2 of your cost-of-service for
sal ary and wages, outside services, operating fuel and
power, and ot her expenses.

MR. MARSHALL: So that we don't have to
wait for the transcript, if you can confirmthat in an
e-mail, that woul d be good.

MR, BRENA: What has to happen is that
Cindy woul d have to pull those accounts.

MR, MARSHALL: We appreciate it. | just
wanted to nmake sure that --

JUDGE WALLIS: Yes. It will be
confirmed; is that correct?

MR. BRENA: Absol utely.
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M5. HAMVER: There's several accounts
wi thin each of the categories, and | would need to
know specific nonths that you want to | ook at.

O herwi se, we're kind of back in the same situation
with the ampbunt of effort that would go into this
request.

JUDGE WALLIS: Very well. | would
suggest that, on our next break, M. Hanmer,

M. Grasso, and M. Brena can tal k about that and see
if you can cone to a resolution.

MR, GRASSO. That's fine, fromnmy point.

JUDGE WALLIS: Now, let's go back to
request No. 127, bullet 2.

MR, BRENA: It would be my suggestion
that we just engage in general argunent because the
parties are sinply not in agreement with regard to
this issue at all, and the nature of the argunent
fl ows through, probably, a great many of the requests.
And the issue is the Whatcom Creek expenses. That's
t he issue.

We have asked for a detailed
description with regard to how they are handled. W
did that in data request 164. W have not received
any answer to that data request, although we did

receive at the technical conference a good deal of
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the description of how it is handl ed.

We have in this case one of the npst
i mportant issues in this case. | nean, this was a
pi pel i ne conpany that was operating at a normalized
| evel of costs for a nunmber of years who had had a
rate increase three years ago.

And t hen What com Creek happened, and
now that normelized | evel of cost has stepped up
significantly at the same time as the conpany is
representing that there are no new What com Cr eek
expenses included in the revenue requirenent that
they're requesting for rates. W cannot reconcile
those two. W are aware of their representation that
What com Creek expenses are not included in the
revenue requirenent. W want to prove it to
oursel ves because we have had a huge step-up in
expenses, and so we want to go through those expenses
and confirmthat.

So what we have asked for is an
accounting for those expenses. And it is ny
understanding -- well, that's the sinple statenent.

The nore specific statenment is that the
system that they have in place, they get a third
party invoice. Sonebody in the conpany |ooks at that

i nvoi ce and deterni nes whether or not it is related
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to Whatcom Creek. |If he determ nes, or he or she
determines, it is related to Whatcom Creek, it goes
to an insurance coordinator that they have hired as
an agent for themto collect those sums. And
dependi ng on the anmount involved, what happens then
is, is that third party insurance coordi nator pays
the third party contractor and then invoices back the
conpany for the ampunt of the expense.

Now, first, let me take the first |eve
of that. And we have been refused any specific
information with regard to that on the representation
that it's not in the case; that it's ultimtely coded
back, 60 percent to a clains receivable and 40
percent to a casualty |oss; and that we shoul d accept
that and not have any accounting of the \Whatcom Creek
expenses what soever.

Now, let ne just point out -- and al
we've said is, we want to prove for ourselves that
you don't have \Whatcom Creek-rel ated expenses in your
revenue requirenment. Major issue in this case.

So let ne point out the flaws in this.
The first thing, the person that gets the invoice
that determ nes whether it's \Whatcom Creek, what if
that person nakes a nistake, either advertently or

i nadvertently.
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1 Let nme give an illustration of the

2 i mpact of such a mistake. |If | get an invoice and
3 I"mthat person, and it's during the period in

4 which -- in the test period, | get an invoice for

5 $1,000,000. And | decide, they've got a rate case
6 goi ng on, or however | decide it, | niscategorize

7 that. So | put it in the conmpany, | don't send it

8 off to the insurance provider. Then what happens?

9 If I send it to the insurance provider
10 then -- and they have a separate accounting system |
11 understand -- if | send it to the insurance provider

12 then my best guess of what happens in Aynpic is,
13 "1l get back $600,000 and |I'Il have a $400, 000 | oss.
14 And I'lIl remove the | oss fromcasualty, and the

15 clains receivable will be $600,000. And that's the

16 financial inpact of that decision to send that

17 mllion-dollar invoice to this insurance coordi nator
18 If | instead keep it within O ynpic and
19 pay it, and it's included within the cost-of-service,
20 it is included as a recurring expense, a nornmalized
21 recurring expense. And they will, in effect, be

22 allowed to collect that nmillion dollars every year

23 forever.

24 So looking at it five years from now,

25 the invoice cones in, it's a test period Watcom
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Creek-rel ated expense, it goes to the conpany, they
pay it instead of putting it through this system
then five years fromnow they will have coll ected
$5, 000, 000 for that, and that will have been a
What com Creek expense. And if it goes through the
i nsurance system they would have only collected
$600, 000. $600, 000 from your insurance conpany,

$5, 000, 000 from your ratepayers.

You know, we need to confirmthat those
choices that they are nmaking are correct.

Step 2. What they've represented is
this insurance coordinator is a third party. Well
we don't care what agent for them keeps those
records, we want to look at them And by
“records" --

JUDGE WALLIS: Let's be off the record
for just a mnute.

(Di scussion off the record.)

JUDGE WALLIS: Let's go back on the
record, please

MR. BRENA: | was at the second step and
the need for the information, and that is, their
response is because this is a third party provider.

It is not true that the docunents are

outside of their possession and control because they
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process their invoices through an insurance

coordi nator instead of directly. Those are -- they
are operating as their agent, and we're entitled to
those records. So there is no third party, distant
third party here. W' re talking about a direct agent
operating on behalf of the conpany.

VWhat we want is, first of all, we want
a listing, an accounting, for all invoices their
third party coordi nator processes.

And what happens after they process
themis they invoice themback to the conpany, and
t he conpany pays them We want copies of those
i nvoi ces back. And then the conmpany has represented
that it codes those expenses to those two accounts.
We woul d Iike sone reconciliation to show that the
anounts that have been invoiced have been properly
coded into those two accounts. Wth regard to the
third party invoices, those are the three things that
we' re requesting.

Now the next thing, that only rel ates
to third party services. Now they have a huge
conpany effort associated with nonitoring and
supervising the capital projects that have arisen out
of this, the litigation that has arisen out of this.

They have to have personnel dedicated to it. It's ny
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1 under st andi ng that they have not excluded fromthe

2 revenue requirenment any portion of the enpl oyees,

3 have not allocated any conpany personnel

4 MR. MARSHALL: We haven't hired any

5 conpany personnel

6 MR, BRENA: Well, they have not

7 all ocated any portion within the conpany with regard
8 to this expense. W believe, going back to the

9 general |edger, that what we're after in that regard,
10 and we asked for a list of anybody that may be in a
11 supervisory role with regard to this Watcom Creek

12 system that they have running. Sonmebody within the

13 conmpany processes those invoices back, sonebody mekes
14 deci si ons about what -- first, someone within the

15 conpany nmakes a deci si on about whether they go there;
16 secondl y, soneone within the conpany nakes a deci sion

17 about whether to pay it.

18 And we're just trying to understand

19 what conpany personnel are actually involved in the
20 supervision of this, to the degree they're not third
21 parties and their costs are not processed through

22 this. If I could have just a moment.

23 JUDGE WALLIS: Yes. VWhen M. Brena

24 concludes, |I'mgoing to ask Conmi ssion staff for its

25 comments, and then I'll call on M. WMarshall
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MR. BRENA: First, before | proceed, |et
me ask Gary and Dave if there's anything further in
terms of specifics that we would |ike to see relating
to the Whatcom Creek -- oh -- expenses. But before
do that, a point had escaped ne that has returned to
me. We probably spent nore tine in heated
conversation over one topic, and that was we asked to
see the AFEs related to \Whatcom Creek

JUDGE WALLIS: By "AFE," what do you
mean?

MR. BRENA: "Authorization for
expenditure." It is the way the conpany determines to
aut hori ze expenses to that account.

It's my understandi ng that that AFE was
in the possession and control of Equilon, so we have
the Equilon issue here. Those AFEs, they set -- and
now, whatever it is that the BP refers to themas --
set the spending levels for this expense and are part
of what would be hel pful in the reconciliation of
these ampbunts. It's nmy understandi ng that they asked
for these, but every AFE for 1999 has been produced
to us other than the ones that begin with the code 4.
The code 4 are the Whatcom Creek expenses.

| have asked for Ms. Hammer to make a

foll owup call --
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MR. MARSHALL: She has, Your Honor

MR. BRENA: -- in order to confirm Your
Honor whether or not this information may be avail abl e
specifically --

MR. MARSHALL: She has, and it isn't.

MR, BRENA: -- by AFE nunber. Because
this is the biggest single expense that this conpany
has incurred in the last 50 years. And we do not have
a piece of paper that authorizes the expenditures that
they are nmmking, and we want it conpelled. And we
don't care what |evel of Dante's underworld is
necessary to get to it.

JUDGE WALLI'S: Commi ssion staff?

MR, TROTTER:  Your Honor, as we
understand the conpany's case, they have indicated
that they have renoved all direct costs associated
wi t h What com Creek for purposes of their revenue
requi renment.

VWhat we understand the intervenor is
asking for is two things: One, confirmation that the
direct costs were in fact renoved; and, secondly, to
get into what may be sonme indirect costs. That may
be oversinplification of what you just heard, but
that's my 15-second sunmary of it.

The staff has exam ned this issue.
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M. Kobo [phonetic] is not here at this noment, but
we have | ooked at it. The issue of the indirect
costs is very conplex. This information would be
useful to that. | think there is a burden question
and avail ability question, but staff is |ooking at
this same issue. |'mnot sure that staff was
intending to get into this level of detail, but it
does appear to be an audit-type function focus in
terms of confirmng the figures. But that's the
context. | don't believe staff was going in too nuch
detail beyond the reported direct costs.

And on the indirect side, frankly, I'm
not sure -- you know, we're taking a | ook at that
i ssue, but it's extrenmely conplicated, and whet her we
can produce analysis on that, | don't know. But | do
see this request as fitting into those two
cat egori es.

JUDGE WALLIS: Now, M. Marshall

MR, MARSHALL: Thank you, Your Honor
The Whatcom Creek nmatter that M. Brena began by
saying he couldn't reconcile pre-Watcom Creek with
after-Whatcom Creek need for additional revenue.

Addi ti onal revenue is required in |arge
part because throughput has declined. That reason

al one woul d require each per-barrel cost to go up
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If you have | ower throughput for one period conpared
with the period before, it neans that each barre

wi |l have to bear a higher percentage of the tota
fixed costs.

Simlarly, and it's true for every oi
pi pel i ne conpany, there have been a nunber of |aws
t hat have been passed at the federal, state, and, out
here, at the local |evel that have increased the
amount of inspections, safety standards; particularly
i n high urban, high concentration of people urban
areas. |In addition, as the parties are all aware, BP
has brought with it its own increased safety
standards. They have increased their inspections,

t hey have increased a nunber of their conputer
systenms, their security. Al these things are wel
known that it's done and brought.

So in terns of addressing the quotation
at the very beginning of the argunent by counsel for
Tesoro, the "I can't reconcile what you had charged
before with what you're asking for now, " they indeed
can be reconcil ed, and they have in our direct case.

In our direct case, in large part for
ease of making this rate case go forward in a tinely
way, O ynpic voluntarily renoved direct costs from

t he Whatcom Creek accident. W don't believe that we
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were required to. We believe that, just like with
the State hi ghway system you know, Hi ghway 2. There
are accidents that occur all the time, there's
liabilities that occur all the tinme. And that's a
part of business, it's an unavoi dable, regrettable,
sonetines tragic part of doing business. But it,
neverthel ess, is a cost of providing service, whether
be hi ghway transportation, oil transportation

shi ppi ng, whatever it may be.

But because those costs were still,
nunber one, in litigation; nunber two, the subject of
i nsurance cl ains where certainly those costs could
possibly be reinbursed in the future, where there
were unknown litigation costs, costs that nmay or may
not be incurred, insurance costs that nay cover or
not cover dependi ng on whether there's any kind of a
reservation of rights under insurance policies -- al
those are things that are still being sorted out and
won't be sorted out for sone tine.

If Oynpic were to have waited unti
all of that settled down so it could nake direct
What com Creek expenses part of a rate case, we would
have to wait for another several years, during which
time the decline in revenue due to the decline in

t hroughput woul d even further jeopardi ze the system
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whi ch the Conm ssion has already, in its interimrate
case order, ruled is very nuch at financial risk, at
di re enmergency shape.

A ynpi ¢ perhaps shoul d have probably
filed a rate case even earlier than it did. But many
of the issues that we're now encountering about the
| evel of throughput and how that's going to be
stabilized are even at issue now, they would have
been nore of an issue earlier. The statenent at the
begi nning of this data request by Tesoro quotes from
Ms. Hammer's testinony at Page 5, Line 17 through
Page 6, Line 6.

And she states -- and this is quite
clear, and we have had a nunber of discussions with
Ms. Hammer explaining exactly how these direct costs
are handled on AQynpic's books. And we're hoping
that Your Honor will agree that this is plenty of
i nformati on, adequate information, for the purpose of
this rate case

She states: Costs directly relating to
t he What com Creek accident were removed. A portion
of the costs directly related to the Whatcom Creek
incident are reflected as an expense under the
casualty and | osses, that account, with the renmining

portion as an estimate to be recovered through
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i nsurance rei nbursenent, and is recorded as a cl ai nms
recei vabl e bal ance sheet account.

Those two accounts, account for the
di rect Whatcom Creek costs. They are not included in
this rate case, any nore than a | ot of other costs
that are spent in this world today are included in
the rate case

I f counsel want to be assured that
costs that are included in the rate case are
appropriate costs, they have all the tools at their
di sposal to look at the costs that are included. To
| ook at costs that are not included, since we're not
asking for them is not only an oppressive burden but
it is entirely irrelevant. W should not have to go
through all of the ideas about what invoice that has
been clainmed for an insurance receivable is there or
not there. It truly does not matter since that's not
bei ng requested.

A lot of things are being paid by
i nsurance. The costs of the litigation, as we
mentioned in the interimcase, the costs of attorneys
dealing with these matters; the costs of repairs; the
cost of renediation; the cost of fines; and so on.
Al'l of that data, all of that information, is not in

this case. The parties have the clear ability to
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| ook at costs that are in this case, and if they have
a question about, well, is this sonething that was
for repair of a Whatcom Creek pipe, then they can

rai se that issue

But it wouldn't make sense for O ynpic
not to process that through insurance, not to nmke
that claim |t does have insurance. And that's why,
one of the reasons why we're not naking a claimfor
VWhat com Creek costs, because otherw se we woul dn't
know at the end of the day whether we were asking for
too nmuch if we get insurance reinbursenent. This way
it's guaranteed that we aren't going to be asking for
VWhat com Creek expenses.

So they're | ooking at the wong end of
the tel escope on this. The way to |ook at costs that
they think are related to Whatcom Creek is to | ook at
the costs that are in the rate case itself, not to
some accounts that are clearly not being asked.

We have not asked for -- and that's the
purpose of Ms. Hanmer's testinony -- anything in the
cl ai ns receivabl e account or the casualty |oss
account. And she has gone to great effort to explain
in detail all the charges that go there and how t hose
charges are handled. W don't create a project |ist

for Whatcom Creek. M. Brena is incorrect in his



1552

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

under st andi ng about that. We don't bill and receive
i nvoi ces on Whatcom Creek. They are autommtically
sent to a third party, so we don't track that.

If we've made a m stake and we've asked
for sonething that isn't covered by insurance, then
that gets bounced back. M. Brena is going to try to
point to an exhibit here that has sone AFE listings
on this, and he thinks that that proves somehow his
poi nt about whet her projects were approved for
What com Creek as part of project accounting.

We' ve been through that too, and
Ms. Hammer confirned today with Equilon that they do
not have AFEs in that period of tine when Equilon was
handling this, and O ynpic does not have that here
t oday.

We have repeated that, and it's true we
have gone around about this. And it's conme down to
an issue of credibility with Ms. Hamer. |s she
correct? WII they accept her statenent, or not?

And we're willing to put that on the record here
again today. But it's been one of those "is the
world round or flat" discussions. There's an
unwi | I'i ngness to accept the statement that is quite
clear, that that AFE information does not exist. It

does not exist now, it does not exist in records that
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we have any ability to access if it ever existed
under Equil on.

Now, again, this would, if we wanted to
go into looking at costs that are not included in the
case, terrifically expands the scope of these
proceedings. M. Brena is right about this being a
maj or issue, but it's a major issue that will cause
this case to crash and burn in terms of the tinme that
we have to go through it, because it won't end with
the data requests. A data request will pronpt
further data requests; they all have.

We can | ook at the books that we have
here, showing all of the materials that we have
produced so far. It is an enornous vol une of
material, and it's such an enornous vol unme of
mat eri al that people haven't even been able to | ook
at the cross-references and to drill down into the
data that currently exists.

Now we' re tal ki ng about including a
whol e category of costs that aren't even in this
case. There will be questions about, was this really
necessary to replace this entire section of pipe? was
it really necessary to do this? how did that happen
or this happen? with costs that are not, by

definition, included in the case.
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If M. Brena sees sonmething in a
non- What com Creek project, all of which are tracked
by the costs that have been produced here, then |et
himdo that. Let himgo after the material that is
produced that is in the case, the costs that are in
the case. And if he can find sonething in there, and
| don't believe that he can because it's not there,
that is associated directly with Watcom Creek, |et
hi m do that.

Now, costs that are indirectly
associated with Whatcom Creek are sonething that the
Conmmi ssi oners al ready have puzzled over. The
Chai rwonman Showal ter has said, well there may be
i ndirect focus because of Whatcom Creek, that it
caused safety standards to be passed that m ght be
nore rigorous. But those safety standards apply to
all pipelines, not just to Oynpic. And those kinds
of costs we may well have a discussion about in this
case. But those costs are whatever they may be in
conplying with different safety standards. They are
fully in the open and ready for cross-exan nation and
for review

So we woul d again urge for sake of
being able to conplete this case within the tine

frame, given everything el se that we have, that we
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not go into costs that are to accounts where we're
not asking for those in rates. Again, even though we
could, and even though if we waited four or five
years to see how the insurance canme out, we night be
entitled to. But the determ nation has been nade
that we can't wait.

So -- and | can clarify exactly what
Ms. Hammrer has asked in terms of AFEs. Ms. Hammer
can explain, and is nore than willing to do that here
on the record, how these accounts are kept consistent
with what she's testified. But there's a |ot of
testinmony already in the record from M. Hanmer, from
Bobby Talley, from Bob Batch on exactly how these
matters have been handl ed, and there's no need to
open up a whol e huge new front by going into these
costs that have not been requested.

JUDGE WALLIS: M. Brena, could we just,
to close this part of the |loop, see if you' d like to
hear Ms. Hamer's statenent? Perhaps you would I|ike
to ask her a specific question or questions that you
woul d I'ike to have the answer on the record.

If so, nowis a tinme to do that.

MR. BRENA:  Your Honor, | think
probably asked Ms. Hamer about every question known

to man yesterday with regard to this incident, in ny
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1 trying to get an answer. | want to make -- with

2 regard to these AFEs, | would |ike --

3 MR, MARSHALL: But, Your Honor --

4 MR. BRENA: | would like to finish. All
5 that 1'masking with regard to the AFEs is for her to
6 make a call to Equilon to specifically ask for the

7 What com Creek AFEs. That's it.

8 JUDGE WALLIS: Now, we'll ask if that
9 has been done.

10 Ms. HAMMER: Yes, it has.

11 JUDGE WALLI'S: And what was the result

12 of that?

13 MS. HAMMVER: They do not have copi es of
14 those AFEs in their possession, as far as they know.
15 MR, MARSHALL: W also -- I'msorry, |
16 didn't want to interrupt -- but we did indicate that
17 li ke yesterday, the other request paid over tine

18 for --

19 JUDGE WALLIS: Very well. M. Brena.
20 MR. MARSHALL: -- the AFEs. This wasn't
21 just --

22 JUDGE WALLIS: Okay. M. Brena.

23 MR. MARSHALL: -- this was a

24 reconfirmation of what we had said before.

25 JUDGE WALLI S: M. Brena.
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MR, BRENA: It appears that the nost
difficult way for themto get information is through
Equi l on. They have owner conpani es, Arco, who may
have a copy of the AFE, and | don't believe there's --
I mean -- well, Your Honor, I'd like to respond to
several points.

MR. MARSHALL: Before | move off the
AFEs - -

MR. BRENA: Let me --

MR, MARSHALL: -- Ms. Hammer can clarify
any further, there's been a serious allegation here;
basically, that Oynpic has not tried to obtain these
AFEs. And Ms. Hamrer can explain the great |engths
t hat we have gone to, to obtain that. There's now a
new st at enent about maybe sone sharehol der coul d go
after the AFEs.

But | don't want to | eave any
m si npression by Your Honor that O ynpic has been
anyt hing other than extraordinarily diligent in
| ooking for that information.

JUDGE WALLIS: |I'm sure you have
M. Marshall, but let's let Ms. Hanmer respond to the
question of whether other owners or fornmer owners have
been asked if they have such docunments in their

possessi on, or under their control
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M5. HAMMER: It is ny understanding that
we have asked Equilon, we have inquired -- and not
just nme, there has been several people who have
inquired for information regarding Aynpic as far as
hi storical records. And we have searched drawers, we
have gone out to storage sites within O ynpic and
sear ched through boxes, and we have gathered all of
the AFE information that we can possibly get together

VWhat we have in our possession is what
we have, and, unfortunately, the Watcom Creek AFEs
were not part of them

MR, BRENA: Your Honor, if | may?

JUDGE WALLIS: (Indicated
affirmativel y.)

MR. BRENA: She did not -- well, first
let me start out, there is absolutely no issue of
Ms. Hammer's credibility. And |I've asked her nore
guestions than Carter has pills, and |I've never had a
reason to put her veracity at issue. So | want to
take that issue -- as | did yesterday, | want to take
it conpletely off the table.

Wth regard to the AFEs, | nean, | have
a board of directors mnutes where Arco approved the
AFEs. Now you don't approve an AFE for the | argest

expenditures in the history of the pipeline for a
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project wi thout having a copy of them Every nenber
of that board of directors for Arco -- who was the
owner then, is the owner now, and continues to have
records -- their forner board nenbers had to have and
had to review a copy of that AFE to approve it.

Now t he idea that those cannot be
found, | do not accept. They may have gone through
some boxes, they may have phoned Equil on, they nmay be
sandbagged by Equil on as appears to have been the
case with regard to a great deal of information. But
| heard her respond we have not asked Arco to
identify these or any of the forner board nenbers
who -- and they have not gone through their board --
as far as | know, their board of directors' packages.

And you have to. | nean, this has to
exi st.

MR. MARSHALL: We have, Your Honor

JUDGE WALLIS: M. Marshall, please
Ms. Hammer could you respond to the inplicit questions
regardi ng board of directors, the board of directors
packets, and other owners.

M5. HAMMER: The board minutes that
M. Brena is referring to is a docunent that is dated
back into 1999 when those AFEs were approved. | have

no way of knowi ng what was provided to the board
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1 menbers. It is ny understanding that the genera
2 practice is to provide those projects, or specific
3 projects are presented to the board nenbers in |ists,

4 not specifically by the AFE

5 And it's al so my understandi ng that

6 Arco has been asked for docunents relating to A ynpic
7 as well, if they have received any or had any in

8 their possession

9 MR. MARSHALL: Your Honor, if | my add,
10 in all of the discussions over the |last three days,

11 the word "Arco" has never been nentioned by Tesoro's
12 counsel. W have never been asked to go to

13 shar ehol ders. W were asked to go to Equilon, the

14 prior project manager. But this is a new tw st

15 because it didn't come up, even though this has been a
16 central part of this.

17 But we have nmade it very clear that

18 everybody invol ved that could be involved in this

19 that had the knowl edge to -- of places to | ook, has
20 | ooked for all these. And we have turned over

21 everything that we can find, we've turned over every
22 stone to ook for these materials. These are

23 materials that date back to 1999. And M. Brena
24 cannot accept, does not want to accept, the

25 representations that have been nade.
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JUDGE WALLIS: M. Mrshall, | don't
hear that at all fromM. Brena. What | hear at this
point is a question as to whether Ms. Hammer or other
A ynpic staff nmenbers have asked the board of
directors or persons who may have custody of board of
directors' packets or other owners of the conpany
whet her they have copies of that information.

And that is a question to which | would
i ke the answer.

MR. MARSHALL: W have

JUDGE WALLIS: M. Marshall, please
May Ms. Hammer respond to that?

MS. HAMMER: | don't know if specific
board of directors have been asked.

JUDGE WALLIS: So, in other words, you
don't -- you have not done so, and you don't know
whet her ot hers have done so.

MS. HAMMVER:  No.

JUDGE WALLIS: Is the sanme true as to
ot her owners?

M5. HAMMER. O her owners, as in?

JUDGE WALLI'S: Arco.

M5. HAMVER: | believe Arco and Equil on
were asked, yes.

MR, MARSHALL: Arco and Equil on have --
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| may point out, I was about to -- that we have been
asked to produce all of the board packets that exist.
And during the interimcase, which we thought was not
really pertinent to the interimcase, we did. None of
that material was used in the resulting order fromthe
Conmi ssion. And all of the materials that can exi st
that were board packets have been asked of board
menbers. And so if there was anything that a board
menber had in a board packet woul d have al so been
prior produced.

JUDGE WALLIS: M. Brena?

MR. BRENA: There weren't any AFEs in
t hose board packets.

MR, MARSHALL: That's right.

MR, BRENA: You do not approve an AFE
wi thout looking at it. And to sonme degree, all of us
here are specul ating. Nobody was here in 1999.

VWhat |'m asking for is | cannot be
persuaded that a conpany whose | argest single expense
itemin 50 years, that the authorization that they're
operating under to spend mllions of dollars, that
t hat authorization is not available in a rate case.

I do not accept that.
MR. MARSHALL: Ms. Hammer has al so

stated that the way AFEs are approved is not to | ook
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at an AFE but to look at a list. She just stated that
here on the record just a mnute ago, and 1'd Iike her
to confirmthat.

So M. Brena's hypothesis about how
this works, his premise, initially is not correct.
He's assum ng facts not in evidence and then going
fromthere to assunpti ons about what should or not
exist. The fact of the matter is that we've produced
every board packet, everything that can be produced
fromthe board, we have specifically | ooked for these
AFE's. Not once, not twice, but nultiple tines, nade
multiple inquiries. Including again this norning
after the conference yesterday when we thought we had
it narrowed to asking Ms. Hammer to the confirmw th
Equilon -- the Equilon people were board nenbers and
they were owners -- whether they had it, and they
have confirned that no, they do not have any of those
exi sting AFEs.

MR, BRENA: | would like to clarify --

JUDGE WALLIS: Does Conmi ssion staff or
Tesoro wi sh to conment ?

MR, TROTTER: | did speak with M. Kobo
whi |l e the debate was going on, and staff does share
the concern about validating the nunbers that have

been renoved. |If the AFEs exist, that would be very
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hel pful in pursuing that. But there seens to be quite
a difference of opinion as to whether they do or not.

MR. FI NKLEA: Your Honor, Tosco shares
Tesoro's concern in this matter, and, obviously, if
the AFEs do exist, they should be produced. It
sounded to nme during part of the discussions that |
attended on Wednesday that this could be resol ved, but
it is clearly one of the nore inportant issues in the
case.

JUDGE WALLIS: M. Brena?

MR, BRENA: | just want to clarify a
single fact. And we had general argunent and then it
turned into specific argunent with regard to AFE, and
I have a reply to the general argunent that | would
like the opportunity to make as well. But the
specific point that | would like to nmeke is
M. Marshall just indicated that the board of
di rectors approves AFEs without | ooking at them --

MR. MARSHALL: No, | didn't.

MR, BRENA: -- they are in some sort of
batch. Now, Ms. Hamer didn't testify to that. What
Ms. Hammer did was say that she didn't know what
happened in 1999, that she wasn't here. So, as to how
the board did or did not act, | believe her conment

went to her understandi ng of how the board may act
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today. It certainly doesn't go to that before.

This is sinple. They got to be able to
find this. |If they can't find this piece of paper
you know. . .

JUDGE WALLIS: The representation is
that you have copies of all of the board of directors
packets. There's no indication that any infornation
has been renoved fromthose packets. What nore can
t he conpany do? The conpany has asked Equil on, the
conpany has asked Arco.

MR, BRENA: Well, in part, Your Honor
you' re asking me how they can find information. The
board of directors packets that we received we do not
beli eve were conplete. They did not contain any of
the financial or other reports.

The financial committee that net to
make reports to the board, none of that information
was included in the board packages. There was no
underlying financial information, there was no
accounting information provided to the board. W did
not receive conplete board packages when we did it
before. And, in fact, they were noticeably void of
informati on that the board would have had to have
considered in their neetings.

There was insurance reports and
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adj ustor reports that were made that were di scussed
in board mnutes in the board that were not produced.
As you go through the board m nutes and the board
package, in fact what you find is virtually every
maj or financial report of significance was not in
t hose packages.

So | do not accept the representations

that we received a conplete board report, and what

nmore they can do is ask specifically -- | nean, |
don't know how the best way -- | nmean, this is the
bi ggest expense itemthey have had. | don't know

what the best way to have themdo it.

But | think that they can do more, if
they were not able to find the | argest series of
AFEs. And | want to point out that for 1999, the
years that these were authorized, every other AFE has
been found. You're talking $100,000 AFE. W have
it. Every code 1, every code 2, every code 3, they
have produced them They have produced every AFE
except the one that we were | ooking for

So the idea that they can go out and
find a $25,000 AFE but they can't find the Watcom
Creek AFEs and they produced themall for 1999, but
those sane records are void of the biggest AFEs in

the conpany that year, either they are |ooking in the
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wrong place -- and | don't know where to tell themto
| ook, but they have to have it. It has to be
produci bl e.

JUDGE WALLIS: M. Marshall, do you have
anything to add to what you' ve said before? | don't
want you to repeat anything.

MR. MARSHALL: | do. | think this
poi nts out the wi sdom of not trying to go into detali
on costs that are not requested in a rate case. These
AFEs do not exist, despite the efforts of us to locate
them and they have been extensive.

But even if they did exist, the
qguestion woul d be of what possible rel evance woul d
t hey have because they are not costs that are being
requested. The AFEs that he says he has are AFEs for
projects that we are asking for in costs. |If he
bel i eves that any of those AFEs has anything to do
directly with Whatcom Creek, or if he wants to argue
that they're indirectly with Watcom Creek, he has
just admtted that he has themall.

That, | think, is the real issue. W
will spend an awful lot of tine, as we just now have,
on costs that are not included in the rate case. By
definition, these are costs that are not rel evant.

And there's going to be a lot nore heat than |ight on
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costs that we don't need to concern oursel ves about.
He ought to ask about the costs for the AFEs that are
in the rate case, which he does have.

MR. BRENA:  Your Honor, he restated
portions of the general argunent that | would |ike an
opportunity to respond to, if | may.

JUDGE WALLIS: Well, | would like to
address the general issues separately. But | would
i ke the company to make a |ist of conceivable places
where these AFEs, or copies, nmight be in existence and
to pursue each of those, whether it is through asking
each of the nenmbers of the board who were nenbers at
that time, the enployers of those to the extent that
t hey woul d be maintaining records of those persons,

t he sharehol ders, including Texaco or GATX, so that a
diligent attenpt is nmade to secure those in addition
to the already diligent and perhaps exhaustive attenpt
that's been made to find those within the records of
whi ch the conpany presently has possession

MR. MARSHALL: We will also detail al
that we have done to date in the amunt of tine. But
at sone point, the burden of taking the time to do al
these things on these i ssues exceeds any potentia
rel evance, and it takes away fromthe ability to

prepare for a conpany that is financially flat on its
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back. And | just want to note that at sonme point, and
I think that point's already here, Tesoro should be
made to pay for that extra | evel of going beyond the
records that we have in our custody and control. If
we are asked to go to sharehol ders that have nothing
to do with this conpany, Texaco and GATX, if we're
asked to | ook el sewhere, that ought to be billed to
the people that are inposing that kind of cost.

JUDGE WALLIS: How do you respond?

MR. BRENA: They filed the rate case,
not Tesoro. They are responsible as a party to the
rate case that they filed to provide proper and
adequate di scovery that supports that case. W're
entitled to ask for it; they are legally obligated to
provide it.

JUDGE WALLIS: Very well. Let's nove
back to the nore general questions that involve the
request for the listing or accounting for all of the
i nvoi ces, the copies of invoices back, and the
reconciliation of the coding to accounts.

| am concerned that the volunme of this
inquiry may be substantial, and would | like to ask
whet her Tesoro has the ability, given access, to
performan audit, rather than getting copies of each

and every one of those docunents.
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MR, BRENA: Two things --

JUDGE WALLIS: That is, to | ook at
sel ected docunents.

MR. BRENA: First, we have not asked for
copi es of individual invoices, and what we have asked
for is an accounting of them \hat we anticipate
there is, there is a nmonthly invoice fromtheir
i nsurance coordinator to Oynpic. That's just one
pi ece of paper, once a nonth.

In addition to that, there is their
i nsurance coordinator's internal accounting that nust
keep track of those expenses, and we have asked for
that list. W have not asked for individua
i nvoices. So --

JUDGE WALLIS: My notes may be in error,
t hank you.

MR. BRENA: Well, | may have spoken in
error. And | would agree that that would inpose a
substantial burden if we were to, but we did not.

Wth regard to the burden question in
general --

JUDGE WALLIS: Let's go on and ask about
the reconciliation of coding.

MR, BRENA: And perhaps O ynpic is best

able to respond to that. Wen the invoice cones in,
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what information can they provide that woul d
denpnstrate that it's been coded to the accounts that
they have indicated it's been coded to.

There should be able to be a
reconciliation if you get an invoice for a mllion
dol lars from your insurance coordi nator and you put
$600, 000 of it in clainms receivable and $400, 000 of
it there, it should be a relatively easy matter to
denonstrate a reconciliation of bal ances; bal ance
before codi ng, balance after coding. I'mwlling to
accept any reconciliation the easiest way that it can
be provided. But at sonme point | need to know that
that mllion-dollar invoice that they paid got into
the accounts that they have represented it's been in,
and I'mwilling to accept anything that would do that
within their system

JUDGE WALLIS: M. Marshall, does the
conpany maintain a listing or accounting of the
invoices that it identifies as Whatcom Creek expenses?

MR. MARSHALL: No, it does not.

Ms. Hammer explained to M. Brena the | ast severa
days that invoices are sent directly to the third
party insurer for direct paynent by them and the
i nsurance conpanies. W do not record them on

A ynpic's books at all.
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JUDGE WALLIS: Does the third party
internediary maintain a list of those docunents?

MR, MARSHALL: | don't know if they do
or not, Your Honor. | nean, what they will do with
those, we haven't gotten into. But that's part of the
problemwi th going into this whole area. M. Brena
says he doesn't want individual invoices, but now
we're in an area where we're | ooking for individua
i nvoices all of a sudden

MR. BRENA: No, Your Honor, we're
tal king invoices and invoices here. Let ne try to
clarify it. | amnot interested in contractor A who
provi des the invoice to Aynpic that then goes to
their insurance coordinator that then goes to the
i nsurance conpany.

The invoice that |'mtal king about is
the invoice fromthe insurance coordi nator once a
nonth that accunul ates all of those third party
i nvoi ces where, let's say there is ten invoices that
nonth for $100, 000 for ten contractors. They go to
A ynpic, they go to their insurance provider, there
is an invoice back fromtheir insurance coordinator
to themfor a mllion dollars that lists all ten of
those. That is the invoice that |I'mtalking about,

the invoice once a nonth fromtheir insurance
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provider to O ynpic.

In addition, they have to keep track of
that information. | nmean, that's what they were
hired to do. They have to get those contractor third
party invoices, those ten, they have to put them on
an account, and they have to subnmt themto an
i nsurance conpany that's the appropriate insurance
conpany in order to process the claim These are
clains processors, they have to track those

So there is no way that they can
fulfill their function if they don't track those.
And that should be a relatively sinple report.

I mean, in nmy case, ten contractors
giving bills for that nonth, it gets added into
what ever clainms through a clains reporting system
that they maintain internally, but then they submt
to the insurance conpany. These are one docunent,
once a nonth, for all clainms; and one invoice once a
nonth; and a reconciliation to the account. That is
as easy as | can make it for them

MR. MARSHALL: If Your Honor | ooks at
the Tesoro data request No. 127, if you look at the
different subparts of those and just glance at those
for a noment. This isn't what M. Brena has been

asking for for the last three days. And his
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hypot heti cal assunption about what this clainms group
does or doesn't do comes from-- | don't know where,
but not fromany facts in this case.

We don't know, | don't know what this
third party clainms person does, and | don't believe
M. Brena does either. But it's clear that he has
not limted hinself to any such hypothetical report
by a clains adjustor to Aynpic. | don't believe his
statement about how that works.

The sinple fact is that when a claim
cones in, an invoice cones in, that's covered hy
i nsurance, Ms. Hanmer has told himit gets sent to
this insurance conpany, that they then get paid by
i nsurance or not paid by insurance. |If it's not paid
by insurance, it goes to a casualty and | oss account.
If it's to be paid by insurance, it goes into a
clains receivable account. Neither of those two
costs are costs that have been included in this case.
The essence of her testinony is that those costs have
been renoved fromthis case. So all we're going to
find, whether we go through all 127 and | ook at al
t he huge detail M. Brena has, or whether we try to
find out what he's now proposing as sone kind of a
shortcut -- which | don't believe is anything nore

bog down in a swanp -- is all we're going to find out
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is accounts that are not included in the case.

MR, BRENA: Your Honor, | have attenpted
to reserve judgnment and reserve argunment and focus
just on the issue that you' re asking. This genera
argunent question, they keep coming in.

JUDGE WALLIS: Let me say in genera
terms, | think M. Trotter identified the nature of
the issue in stating that the conpany has defined its
case in a certain way and has represented that it has
excluded certain itens fromthe calculation of its
revenue requirement.

| believe that some nmeans of
verification of that contention is appropriate so
that the parties can verify that the conpany's
representation is correct, and that the charges that
do appear in the case are not within those that are
not. And whether it is verified by neans of
providing a list or accounting fromthe third party
agent, whether it is providing copies of the invoices
back, or whether it's making the original informtion
avail abl e for some kind of brief audit, | don't
believe that it needs to be extensive, | don't
believe that to need require days or weeks of
someone's time. But | do believe that some

reasonabl e accommodati on should be nade to the
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parties who just want to verify the accuracy of the
statenment and reassure thensel ves that none of the
items that the conpany contends are excl uded
accidentally get into the pile of nmaterial that the
conpany says is included.

MR, MARSHALL: The best way, if | may,
there are two ways of determning that. One would be
to look at the costs that are included in the case and
to do an audit of that to see if there are any costs
t hat are Whatcom Creek costs.

As to that part of being able to nake
that determination, all of the data is available to
all the parties to | ook at and do whatever spot
audits they want to do. If they find sonething, even
$10.00, that they claimis included in the costs that
shoul d have been excluded, they have the data to do
t hat .

Going to the other side and sayi ng what
have you excluded? Let nme ook at the pile you've
excluded. By definition that's not in the pile
that's been included. So all we're going to find is
a whol e bunch of costs that have been excl uded.

The only real question is, and | think
Your Honor and M. Trotter put it correctly is, did

some of those costs nmistakenly nake it in the pile
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t hat have been included. And the only way to find
that is to look at the pile that's been included.
We're | ooking in the wong place, if you' re |ooking
for things that have been excl uded.

MR. BRENA: Your Honor --

MR, MARSHALL: That's our whol e point,
is looking at those accounts tells you nothing about
what m ght have been accidentally included in the
cost. You wouldn't find that. | nean, that as a
matter of |ogic would not pop up or appear. It wll
only appear, a Whatcom Creek cost, direct or indirect,
old, new, or indifferent, in the actual materials and
the costs that have been requested in this case.

MR, TROTTER:  Your Honor, that's just
not right. |If the conpany, | think it's X mllion
they excluded, if an audit trail is done and finds
that some invoices weren't counted over there, they
are not on the books but they weren't counted in the
excl uded category, that excluded category woul d be
hi gher.

MR. BRENA: Well, in addition. [It's not
as though we have the detail on what's been incl uded
either. The whole first part of this concerned the
general |edgers. W don't have any idea as we sit

here today what they have spent their nobney on. So
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he's suggesting a solution as though the information
were available to us, even assuning that. But even
assuming that is true, that doesn't solve all the

i ssues that could be here.

For exanple, when it comes back over
i nvoi ced, they have a ratio that they apply to which
account it goes to -- and this goes to sone of the
points | was going to make on general argunent -- but
60 percent goes to clainms. They have assunmed a
60- percent clains receivable |evel.

Well, what if it's 80? |If it's 80,
they will receive another $10,000,000 that's off book
that comes into this conpany, that ought to be in
this case. So it isn't only in the liability side
that these issues can be addressed. They have the
| evel of accounts receivable that is 900 percent over
the normalized |l evel of receivables here. And part
of the issue in this case is not on the -- is, is
what is the proper regulatory treatnment for this huge
anount of revenue that's going to come in as a result
of these insurance clains. And they are saying 40
percent of it will not be collected. What if they
are wong, and it cones in at 80 percent? Then the
subj ect of $10, 000, 000 ought to be in play on the

revenue side.
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So what they are saying just doesn't
follow. There are several reasons to try to nake
this systemtransparent.

JUDGE WALLIS: M. Brena, do you or your
consul tants have the ability to audit for this
question if the underlying docunmentation is nmde
avai |l abl e?

MR. BRENA: | heard Your Honor's
suggestion. One of the things that |I'mfearful of,
staff just got back from Houston, they spent a week
down there. |'mnot sure how productive that week was
for them

JUDGE WALLIS: What |'masking is
whet her you have the ability to take a | ook at the
information and find fromthat the information that
you' re seeking.

MR. BRENA: Your Honor, if the proper
reports and reconciliations to the accounts are sinply
provided to us, there would be -- there may or nmmy not
be any reason for us to do that. The first thing I'd
like to do is look at it fromthe sky level just to
see if the gross nunmbers match out.

If the gross nunbers don't natch out
and we feel that it's an issue, then | think it would

be appropriate and we woul d dedi cate the resources if
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it were a substantial enough discrepancy in those
gross nunbers to go out and do that. | don't think
that it's appropriate, particularly given the limted
resources and the limted tine in this case, to start
out at the mcrol evel when nothing has been provided
at the gross level so we can do it. Just let ne take
a look at this issue, see if what they are saying on
a gross level is right.

If I think there's noney there and it's
worth an audit team then I'lIl be the first one back
here to ask you for it. But w thout those gross
nunbers, to be sent out there it would seem
i nappropriate resources.

One final -- well, I"mnot sure if it's
a final point -- but one additional point is
everything that |'ve told you about how they've
processed these clainms, everything that |1've told
you, none of that has been provided to us in detai
in discovery.

164, you know, M. Marshall was talking
earlier about he's not sure how I SIS processes its
stuff or not. Well, we asked himthat. W asked him
that in 164: How does this whole system work? They
haven't answered. We wanted -- we asked information

in discovery so that we could get this infornmation
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1 back. None of it. They haven't responded to a
2 single itemin 164, they've objected to it all. And
3 we show up at a technical conference and now they're

4 describing it to us. Part of what I'd like to do is

5 not just get this stuff in technical conferences

6 behi nd cl osed doors, | would like to get it through

7 nmy discovery requests. |'d |like to have them

8 conpel l ed so we know -- for exanple, we do not know

9 whet her or not exactly how this system works.

10 Ms. Hammer wasn't entirely clear on certain aspects
11 of it. So for our purposes here today, and

12 M. Marshall's point is well taken, our discovery

13 response is broader than need be for a gross view.

14 But -- and subject to comment by ny

15 experts -- what we're asking for is a gross

16 reconciliation of the anpunts and how they go to the
17 books. A gross reconciliation of these anpunts that
18 woul d include the invoices back, the supporting

19 i nvoices fromlsis or whoever their insurance

20 coordinator is to the conpany, as well as their

21 accounting of it -- you know, their processing of the
22 i ndi vidual clainms. | assune it would be simlar to a
23 general | edger by the insurance coordi nator -- and

24 then some reconciliation of that invoice back into

25 t he conpany books so we can match gross nunbers to
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see if the nunmbers that went through this system got
t aken out.

JUDGE WALLIS: | believe that, for the
reasons cited by M. Brena and M. Trotter, the
information that's sought is directly relevant to the
conpany's revenue requirenent in the proceedi ng, and
believe that the conpany should be conpelled to
respond with the information that's been requested as
it's been described here.

MR. MARSHALL: The linmtations that have
just now been described by M. Brena on the invoices
back to O ynpic, and the reconciliation of those
i nvoi ces back fromthe insurance coordinator? 1s that
what ?

JUDGE WALLI'S:  Yes.

MR, MARSHALL: Ckay. Just a couple of
ot her comments. W have, in the direct testinony and
at length, described how all of this works. So the
fact that we haven't responded in interrogatory data
requests on how this works is not entirely accurate.

JUDGE WALLIS: Did you cite in a
response to that request?

MR. MARSHALL: W have, and we've been
trying to --

JUDGE WALLIS: Is there a place in the
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record where it could be found? Maybe not.

MR, MARSHALL: We've been trying --

JUDGE WALLIS: Not the record, the --

MR. MARSHALL: -- to refer back to, for
exanpl e, Ms. Hamer's testinony, Pages 5, Line 17
t hrough Page 6, Line 6, we know that there's testinony
by M. Batch because we've -- there's direct testinony
on how t hat works

And, again, | just want to point out
that if there is something in our case that directly
relates to that, all that material has been produced.
The spot audits that staff did down in Houston for a
week were spot audits of the things that we were
actually asking for in this case. |If they had found
anyt hing, and they were there for a week, that
i nvol ved Whatcom Creek as a direct cost, that's the
kind of auditing we think is appropriate to ensure
t hat those costs are not.

JUDGE WALLIS: Yes. W understand your
argunent, and we are persuaded by M. Trotter's
response that that, of itself, is not sufficient.

MR. BRENA: Your Honor, if | may refer
to M. Marshall's Page 22 of his document, which is
Tesoro data request No. 164, that is the data request

in which we requested the details for how this system
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works. And you'll notice it just says: See Aynpic's
obj ecti ons.

JUDGE WALLIS: Yes.

MR. BRENA: There is no cross-reference,
and to the degree that -- to any testinony -- to the
degree that they felt that this was described at sone
poi nt, they should have responded in that fashion.
There's sinply no response to any of that.

JUDGE WALLIS: Very well. Have we dealt
wi th your concerns at this juncture?

MR. BRENA: | believe we have. | wanted
to be sure that what you said and what M. Marshal
answered were the sane thing in one regard.

We have asked for three things. W
have asked for the invoices fromtheir insurance
coordi nator to Aynpic. W have asked for their
i nsurance coordi nator's general |edger accounts,
showi ng cl ai ms processed. And we have asked for sone
reconciliation of the invoice that the insurance
coordi nator gave A ynpic into their books.

JUDGE WALLIS: Yes. That's what we
under st ood.

MR, BRENA: He just referred to two of
the three.

MR. MARSHALL: We have control over what
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1 i nvoi ces we nmay have gotten back from the insurance
2 coordinator, if any, and | don't know in what fornmat;
3 and sone reconciliation to the extent they're on

4 A ynpi c's books.

5 Wth regard to what the general -- or

6 the insurance coordinator may or may not have, that

7 may or may not be sonething that we have contro

8 over. It's a third party, and --

9 JUDGE WALLIS: M. Marshall, | sinply do
10 not accept that explanation because that insurance

11 coordi nator is acting as your agent in taking those

12 and further processing.

13 MR, MARSHALL: \What | was going to say
14 is, we will ask on how they kept the records.

15 M. Brena has said that they keep it in sone kind of a
16 general |edger or sone other form | have no idea how
17 they keep it because we have no control over how they
18 keep their records. It wasn't going to lead to a

19 statenent that we won't ask themfor it and obtain it
20 in order themto turn it over, because we've hired it.
21 But what it is, is sonething that |

22 think there has been sonme assunptions about that may
23 or may not be correct.

24 JUDGE WALLIS: Very well. And to the

25 extent that there are uncertainties then O ynpic nust
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ask what information is available. And if that
information is not what is requested, then get back
with M. Brena, explain what information is avail able
and work out an arrangement for securing information
that will respond to M. Brena's inquiry.

MR. MARSHALL: One of the concerns that
I have, and it's a fairly deep concern, Your Honor, is
because these Whatcom Creek expenses relate to a
litigation that is currently in process. Including
Tosco, by the way. Tosco has a claim as we've
mentioned, for $30- to $40, 000, 000 for |ost incone,
| ost revenues due to the accident.

There is significant potential for
ot her uses, msuses, of information of any sort from
this, whether it be the identities of experts that
have been hired in litigation, how people consulted,
even the amounts of attorneys' fees that have been
pai d by insurance.

So all of this is sone concern because
the very people who are parties to this case nay al so
be, at |east sone of them nmay be litigants.

JUDGE WALLIS: M. Finklea, would you
object if this information is wi thheld fromyou and
persons working with you on behalf of Tosco, and from

Tosco?
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MR. FI NKLEA: Well, Your Honor,
certainly wouldn't object fromit being withheld from
peopl e at Tosco that would be involved in that
litigation. |1've signed a protective order, and | can
sign even a nore serious one. |I'mnot involved in
anything for Tosco other than this proceeding.

JUDGE WALLIS: Very well. M. Mrshall
does that respond to your concern? There is a
productive order, and if you mark the information as
confidential, then that does offer sone protections.
And t he Conm ssion does have provisions and, in the
past, has inplenented protective orders that are even
nore restrictive than the standard to very nuch limt
the accessibility to information.

|'"msensitive to that concern, | think
it's a real concern.

MR, MARSHALL: | agree.

JUDGE WALLIS: | believe that if you
requested that to occur, that we can accomvdate that
request.

MR. MARSHALL: We would have to have
that as a mininum because this really does, depending
on what the kinds of invoices and information in
general we're tal king about --

JUDGE WALLIS: W will see that such an
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order is prepared. What | would like to do is
circulate a draft of that order to counsel to assure
that it is phrased in a way that actually does
identify and does protect the information that the
conpany seeks to protect.

W Il that work for parties?

MR. BRENA: It will, Your Honor.

MR. FI NKLEA: Yes.

MR. TROTTER: (Indicated affirmatively.)

MR. BRENA: And there is no reason for
rate purposes that | think that those kinds of issues
need be put forward in testinony.

JUDGE WALLIS: At this juncture we don't

know exactly what you're going to get back. It nmay or
may not provide information that is sensitive. If it
does, | just want us to be prepared so that the
information, such as it is, will flow freely.

MR. BRENA: Absol utely.

MR, MARSHALL: Again, we certainly want
that as a m ninum protection in this area.

JUDGE WALLIS: Very well. | will see
that that is prepared, and | will circulate that in
the next few days to counsel

MR, MARSHALL: Depending on the |evel of

detail produced by this insurance coordinator, we may
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al so seek to have sone of that information bl ocked out
as not appropriate at all

JUDGE WALLIS: | believe that M. Brena
has indicated that he's not interested in specifics
that nmay be relevant to the insurance clainms. To the
extent that that occurs, rather than spend your tine
and the conpany's scarce resources in proceeding,
woul d suggest you talk with M. Brena to work out a
way that minimzes the effort on everybody's part and
yet nmkes essential information avail able.

MR. MARSHALL: One last further conment.
To the extent that that contains attorney-client
privileged matter, we would not know because we have
not asked for that and received it fromthe insurance
coordinator. But to the extent it does, we would like
not to have wai ved that attorney-client privilege.
So, for exanple, if there is something in that
material that would talk about a communication from an
attorney to a client, and that be whether it relate to
a theory of a case or to any kind of coment, nental
i mpressions of attorneys, we would not want to have
wai ved any of our objections with regard to that if,
i ndeed, there are anything like that in those
i nsurance coordination materi al s.

MR, BRENA: That's certainly acceptable
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to us, Your Honor, and I wouldn't anticipate that in
accounting, in information -- | guess what | would
suggest is we don't -- we're operating with
uncertainty here because we don't know what the system
is. They didn't respond to our 164, so we're all just
ki nd of guessing here. But after M. Marshal

i nqui res about what kind of information is avail abl e,
if he could just give me a call and maybe we coul d get
the 1SI'S person on the phone with me and M. Marshal
and tal k about -- and our expert -- and tal k about
what kind of information is available, | think that
there should be sone way that we can get the

i nformati on we need for rate purposes and al so ensure
that we get what we're | ooking for

JUDGE WALLIS: M. Marshall, will that
wor k for you?

MR. MARSHALL: | amnot able to conmit
to having any one person on the tel ephone call

JUDGE WALLIS: But do you commt to --

MR, MARSHALL: | definitely do.

MR. BRENA:  Your Honor, before we |eave
this topic, if | could just ask my expert whether or
not -- or how bad |I've entirely blown it.

JUDGE WALLIS: Let ne unmute -- we took

the mute off when | heard sone conversation earlier
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1 MR, BRENA: Gary?

2 MR, GRASSO  Yes. Your Honor, if I may
3 addr ess Robi n?

4 JUDGE WALLI'S: Pl ease do.

5 MR, GRASSO If you renenber, our data
6 request was driven under 127, subpart (a) by a direct
7 statement in Ms. Hammer's testinony on Page 6, Lines 2
8 and 3.

9 MR, BRENA: Gary?

10 MR. GRASSO  Yeah.

11 MR, BRENA: | nean in terns of crossing
12 it back, we have the court's ruling. |Is there any

13 informati on that | have not requested that | should
14 have?

15 MR, GRASSO That's to pick up the

16 proj ect nunmbering system format that they tal ked

17 about .

18 MR. BRENA: | am assunming, in

19 Ms. Hammer's testinony she indicated that they keep
20 track of the Whatcom Creek expenses under a project

21 nunberi ng systemformat. But, Gary, at this point we
22 don't know exactly what that third party provider

23 does, and we've asked for a reconciliation of it back
24 into the accounts.

25 Are you asking Ms. Hamer to
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represent, and are you asking for some sort of
project print-out with regard to Whatcom Creek under
the project nunbering systenf

MR. GRASSO. That's what subpart (a) was
to 127. | thought it was that easy.

MR. BRENA: | understand the issue.
When the conpany receives the invoices, we have asked
for reconciliation of those anmpunts into the accounts.
If we get that type of reconciliation, Ms. Hanmer --
if I may, Your Honor -- would it include sonme sort of
project code so that we could identify those costs as
VWhat com Creek costs?

MR, MARSHALL: If we conpact for the
i nsurer, by definition they're Whatcom Creek costs.

JUDGE WALLIS: Ms. Hammer, do you know
the answer to that?

M5. HAMMER: | don't know what will cone
back fromthe insurer

MR. BRENA: | would ask that the
reconciliation affirmthat -- | mean what we're
tal ki ng about here is she has testinobny that indicates
t he conpany tracks What com Creek expense under the
proj ect managenent system We've seen the AFE, we
know t he nunbers, so we know what things are being

coded to. I'massuning that the information, the
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reconciliation within the conpany of the invoice into
t he conpany books would contain sufficient
informati on, Gary, so we could trace that through

MR, GRASSO.  Yes.

MR, BRENA: Ms. Hammer, would that be
your understandi ng, that that reconciliation would
i ncl ude that?

M5. HAMMER: All | can do is request it.

MR. BRENA: Ckay. Anything further,

Gary?

MR, GRASSO No. |'Ill go back on the
nmut e

JUDGE WALLIS: Let's be off the record,
pl ease. When we get rolling we'll be on request
No. 128.

(Recess was taken from 1:30 to
1:45 p.m)

JUDGE WALLIS: Let's be back on the
record, please, following that brief recess.
M. Brena, you asked a question during the recess and
asked that the answer be placed on the record when we
returned. Here's your chance.

MR. BRENA: | had asked, Your Honor, if,
after the information with regard to the Whatcom Creek

expenses are provided to us, if we feel the need to
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spot check that information, if that | could be an
option that could be nmade available to us, to go and
take a | ook at the supporting records.

JUDGE WALLIS: M response was that, in
general terms, | support an approach to discovering
information that is the nost efficient and effective
way. And that that could nmake sonme sense if it were
to elimnate the need for an exchange of requests and
responses and so on.

But noted that if there were an
objection to that request, that that could be brought
to us, and we would then consider the request and the
obj ecti on.

MR, MARSHALL: Wth regard to 128, |et
me just go ahead and put that on the record.

JUDGE WALLIS: M. Marshall?

MR. MARSHALL: | think that this has
been taken care of. It wasn't initially a Tesoro
stated priority, but we had information |ast week that
Tesoro had nmade a ni stake, needed to include it as a
priority, and the next day we provided information to
Tesoro on 128 where we informed Tesoro's counsel where
he could find what particular schedules, 21.3 to 21.12
and certain other schedules, that would provide the

requested i nfornmation.
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And | thought that on March 6, Tesoro
had agreed that those referenced schedul es and
i nformati on were acceptabl e.

MR. BRENA: They are, as they have
agreed to revise 111, which would include a project
code in the comment field, the conversation we had
earlier. As revised, their answer is acceptable.

MR, MARSHALL: That wasn't part of this
guestion. Those are just schedules that he could find
the requested information in, and it's already in the
testinony, attached to Ms. Hammer's testinony.

MR. BRENA: Well, excuse ne --

MR. MARSHALL: | think he's m staken on
this.

MR, BRENA: Your Honor, they are
correct, | am m staken.

JUDGE WALLIS: Very good.

MR. BRENA: [If you will excuse ne for
just a mnute while | -- we withdrew this request, and

woul d you pl ease have nmy expert confirmthat. Gary,
on 128, with regard to identifying the -- do you have
128 in front of you, Gary?

MR, GRASSO | absolutely do. Yes, |
do.

MR, BRENA: |s ny nenory correct, that



1596

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

we withdrew that?

MR, MARSHALL: Not that you withdrew it,
but that you considered it to be responded to.

MR. BRENA: Yes. We withdrew it from
our notion to conpel it.

MR. GRASSO | believe that is correct.
And | think when we had di scussed this in the
techni cal conference, that | had asked about if the
term "one tine expenses" was akin to an ongoi ng maj or
mai nt enance program And | just -- to get that as an
answer again, if | may?

MR, BRENA: Yes. And just to clarify,
we agreed to the representation was, is that one tine
expenses and extraordi nary expenses, they would be
menorial i zed under the project managenent system as
maej or mai ntenance or capital. And that all one tine
expenses woul d be in one of those two categories.

Is that correct?

MR, GRASSO. That it would be part of a
program of sorts.

MR. BRENA: |'msorry. Please state the
representation that you would |ike reaffirned.

MR. GRASSO. That to affirmone tine
expense is the same as a nmj or nmi ntenance project,

whi ch may or may not occur each and every year.
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1 JUDGE WALLIS: Ms. Hammer, is that a

2 correct representation?

3 MR. MARSHALL: | don't know. That's not
4 really part of -- what we did is we provided schedul es
5 so that they could respond to this. This is a kind of
6 a clarification, nore for cross-exam nation. But

7 Ms. Hammer said that she can give her view of what a

8 one time expense is, but I'mnot sure it's hooked up

9 to these schedul es at all

10 JUDGE WALLIS: Wiy don't we do that, and
11 then let's nove on after that.

12 MS. HAMMER: One tine expense is

13 considered -- those are those projects that are

14 considered in a major mai ntenance programthat’'s an

15 ongoi ng program

16 JUDGE WALLIS: All right. Let's nobve on

17 now. Thank you.

18 MR. GRASSO That's what | asked.

19 MR. BRENA: 166, | believe that the

20 representation that | would |like reaffirnmed and

21 started pulling out that big sheet of paper. It was
22 in Exhibit 40 that was a project managenent system
23 that was used, Exhibit 40, in the interimcase. It's
24 our understandi ng that that was an individual conpany

25 enpl oyee that ran that report, and that the conpany
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doesn't maintain the project managenent systemin
accordance with that any |longer. And Ms. Hammer

mai ntains it in her Excel spreadsheet. And that the
chart that was prepared in response to our Tesoro data
request No. 111 would be provided to us with al

fields, as we discussed earlier. And | believe that
that resolves this issue as well

MR, MARSHALL: In our notion to conpel
we stated that that's what we believed the agreenent
that -- it took care of that -- would be, that we
woul d nodify 111 to include the project nunbers and
conments, to the extent we could add those fields.

JUDGE WALLIS: Very wel |l

MR. BRENA: 108, is that where we're at?

JUDGE WALLIS: Yes, | believe so.

MR. BRENA: | don't have anything to add
to what's here, except the Excel spreadsheet. They
have agreed to produce a | egi bl e one because we
couldn't read it

MR, MARSHALL: We've agreed to do that.

JUDGE WALLIS: Yes.

MR. BRENA: And with regard to the
second bullet point, revise a chart to include project
codes. | believe that's where we're at?

MR. MARSHALL: That's the sanme nodified
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No. 111 that we've just tal ked about.

JUDGE WALLIS: Very well

MR. BRENA: Tesoro data request No. 110,
the OPS docunents sent and received. It's ny
under st andi ng they have agreed to provide those now.
They made sone representation to ne there may be ei ght
boxes, and so if it's affirmed that there are whole
bunches of boxes, | believe that M. Marshall was
going to check to see if they could be nmade avail abl e
on this trip for me so that | could go through them
and ask which ones | would like copied. | believe
that's where we were.

MR, MARSHALL: We had initially
responded to this sonme tine ago. | believe the FERC
counsel, OPS FERC counsel, suggested that M. Brena
arrange with M. Beaver at Karr Tuttle to | ook at
those at a mutually agreeable tinme. W said yesterday
that we woul d do that.

M. Brena wanted to have themjust al
copi ed unless they involved nore than three banker
boxes, and then we determ ned that there were as many
as eight and maybe nore banker boxes, at which tine
M. Brena rethought the copying aspect.

What we would really |ike to do,

particularly with nmy schedule, is just to have
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M. Brena call M. Beaver directly and make those
arrangenents with him | can't do all this and be
here and arrange ny schedules. So at nutually
agreeable tine is what we had initially asked themto
do, and we make that freely. And he's free to | ook
at them and then have whatever copied that he wants
to have copi ed.

MR. BRENA: Your Honor, it's a
considerable trip for ne to cone down here, not that |
haven't been doing it plenty of tines, but | would
like to get it done in this trip. And it's ny
under st andi ng that sone kind of acconmodation to nake
t hat possi ble was going to occur.

JUDGE WALLIS: [Is there a way that on
the next break we can see if arrangenents can be nade
to that effect?

MR, MARSHALL: Yes. | think M. Brena

has M. Beaver's tel ephone number, and if he doesn't,

we will provide it for him | think that's the nopst
efficient way to arrange it. | will not be available
at all tomobrrow. | have a -- well, a number of

t hi ngs.

JUDGE WALLIS: Very well.
MR, BRENA: |'I|l be happy to do that,

see what the availability is. And if there remains an
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issue, I'Il bring it back to Your Honor

JUDGE WALLI'S: Thank you.

MR. BRENA: The next bullet point went
to the conputer nodels identified in the response.

Apparently, there had been el ectronic
di sks distributed to the other parties that we could
not find had been distributed to us, and we had asked
for themto be provided. And, Gary, is it ny
under st andi ng that you have recei ved those now?

MR. GRASSO '99 for the?

MR, BRENA: The zip files for 112.

MR. MARSHALL: We have sent those out,
Your Honor, so that should take care of that.

MR GRASSO |I'msorry. Robin?

MR, BRENA: Yes.

MR, GRASSO. | got zip files today for
OPL 30 and 31.

MR. MARSHALL: That's the ones, those
are the ones.

MR, BRENA: They have represented those
are the ones. Does that work for you, Gary?

MR. CRASSO Are we | ooking at 112?

MR, BRENA: We are.

MR, GRASSO. We're requesting

cost-of-service nunbers for 1999 and 2000 t hat
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M. Batch referenced in his testinony. That woul d not
be OPL 30 and 31.

MR, MARSHALL: They are included in OPL
30 and 31, according to Cindy Hanmer.

MR, BRENA: Are you tal king about the
backup for those, Gary? I'msorry, | nmay be confusing
i ssues again. |Is this the backup with regard to
M. Batch's testinony to provide the workpapers with
regard to the schedule 700 cost-of-service information
on the FERC fornf

MR. GRASSO Correct. Yeah, that's
correct. |It's a separate cost-of-service calculation
that is not part of the rate filing but is part of the
Page 700 in the annual report.

MR, BRENA: Okay. Your Honor with
regard to (a), there is an issue that we've discussed
in our conference, which is produce supporting
docunents including workpapers relating to each
cost-of -service cal culation mentioned in M. Batch's
testinmony for the years.

And it's my understandi ng that where we
left this, and it's not reflected in the docunent,
that we tal ked through this issue. And it was
clarified that what he was | ooking for was the backup

support for the Sheet 700s, which is the
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1 cost-of-service informati on before FERC, and that we
2 asked for the supporting information on which those
3 cost-of -servi ce nunbers were based.

4 And with that clarification, | believe
5 where we left it was M. Marshall indicated that he
6 woul d check on that.

7 MR, MARSHALL: | thought that we were
8 just tal king about the zip files, and the zip files
9 have been mailed out. |If there's sonething else, we
10 need to talk about this offline and get a

11 clarification because we thought we had -- for

12 i nstance, this issue about Page 700 of FERC is

13 something that may link up to some other request, but
14 I don't recall that in connection with this

15 particular. And in any event for those years, for

16 1999 and 2000, those would be Equilon, and we may or

17 may not -- | don't know about FERC stuff, but the zip
18 files that we focused on and tal ked about, we have

19 sent out.

20 MR, BRENA: Wth regard to the zip

21 files, we're fine. And if you'd like to go off the

22 record for the nonent and we coul d have that
23 of f-record conversation.
24 JUDGE WALLIS: Very well, let's be off

25 the record.
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1 (Di scussion off the record.)

2 JUDGE WALLIS: Let's be back on the

3 record, please

4 MR. BRENA: The next bullet point goes
5 to the Bellingham expenses, and Your Honor has al ready
6 rul ed on.

7 The next point, 114(b), the first

8 bull et point reports, which list one tinme expenses

9 and capital expenditures based on Ms. Hanmer's

10 representation that all expenses that would fall in
11 that category would be captured on that revised

12 schedul e. We have accepted the revised schedul e as
13 responsi ve to that.

14 On the next bullet point, it would be
15 the sane, that we have accepted the revised schedul e
16 that was provided under 111 is acceptable to that.

17 JUDGE WALLI'S: Thank you.

18 MR. BRENA: Let ne pause. Do we agree,

19 St eve?

20 MR. MARSHALL: Yes. What we said

21 earlier about what we were going to do to nodify our
22 response to request No. 111 is true.

23 MR. BRENA: Wth regard to data request
24 nunber -- |'msorry, were you done?

25 MR, MARSHALL: Yes.
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MR, BRENA: Wth regard to data request
120, the first bullet point goes to carrier additions
associ ated with Whatcom Creek. It has been
represented to us that there are no carrier plant
additions as a result of Whatcom Creek. Wth that
representation, we are satisfied with the response.

If | could have that confirned, please?

MR. MARSHALL: Go ahead.

M5. HAMMER: Yes. There are no
addi ti ons.

JUDGE WALLI'S: Thank you, Ms. Hammer.

MS. HAMMER: And with regard to
i nsurance --

MR, MARSHALL: And by that, just to
clarify, it means no carrier plant additions added to
the overall net plant. To the extent that costs were
spent replacing nmaterial there for Watcom Creek, they
were not included as an additional itemin the net
carrier plant.

MR. BRENA: There's no plant inpact from
What com Creek that things were expensed, if there was;
right? Did you just say that?

MR, MARSHALL: | didn't say anything
about expense. | said there weren't any net carrier

addi tions to the What com Creek.
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MR, BRENA: Well, if you replace a
pi pe --

MR, MARSHALL: If their pipes were
repl aced, that goes to the casualty and | oss, then
there's no expenses in this case either for pipe
repl acenent. And Ms. Hammer confirns that too.

MR, BRENA: For our purposes, all we
want ed represented, and | think that they have, is
that there's no plant inpacts from Watcom Creek

JUDGE WALLIS: And | believe Ms. Hanmmer
stated as nuch.

MR. BRENA: Yes, | do as well. The next
bull et point goes to insurance clainms. W believe
that the third party coordinator accounting with
regard to the Whatcom Creek expenses will set forth
information sufficient for this issue. And let ne
confirmthat with ny expert, please.

MR. CGRASSO Wi ch one was that, Robin?
I was |ooking for it.

MR. BRENA: The second bullet point on
120 said we requested all insurance clains subnitted
on behalf of O ynpic arising fromthe Whatcom Creek
accident. W have asked for an accounting of al
clains submitted -- well, this isn't expenses, this is

cl ai ms.
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MR, GRASSO That's right.

MR, BRENA: Okay.

MR. MARSHALL: But that would be the
sanme thing, be caught up in the same -- you know,
those clainms go to this third party insurer, and to
the extent that they send back an invoice and
reconciliation, that's what's going to happen there.

MR. BRENA: Arco's $150, 000, 000 cl aim
for business interruption against Oynpic would flow
through this systenf?

MR, MARSHALL: At least, if you wanted
separate clains, in litigation we've already responded
to that. You want insurance clains, your other
resolution will take care of insurance claims.

MR. BRENA: So the insurance clains are

t he sane --
MR. MARSHALL: So it's either insured or
it's --
MR, BRENA: -- or it's in litigation.
JUDGE WALLIS: I'msorry. W do need to

have just one person talking at a tine.

MR. MARSHALL: Sone of the litigation
may not be covered by insurance, | don't know. But if
it's not covered by insurance and it's litigation, a

claim it will have already been identified. If it's
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an insurance claim which is what this asks for, then
the resolution we have made will take care of that.

So while | can't speak to the Tosco
claimor the Arco claim not know ng whether they are
i nsured or not, because |I'mnot involved in those
can't nmake a representation. | would represent that
all insurance clains, which is what he's getting at
here, would be taken care of by the prior ruling.

JUDGE WALLIS: Very wel |

MR, BRENA: Your Honor, may | go off the
record just a mnute just to see whether or not this
is acceptable? | need to conference with other people
just for a monent, if | may.

JUDGE WALLIS: Is that something that
could be deferred so we could push on, and you can
perhaps engage in that at a break and remind us to
cone back to that.

MR. BRENA: Yes. | wll.

JUDGE WALLIS: Thank you.

MR. MARSHALL: On 121, | think the
agreenent was to provide a |legible copy of this list,
and we have so agreed.

JUDGE WALLIS: [I'mgoing to need to nmute
the bridge again.

MR, BRENA: 122, bullet point one,
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| egi bl e copy, agreed to produce. Bullet 2, a |ist
i dentifying the projects associated with the anmounts
included in CWP accounts, which is 1995 to date.
It's represented it doesn't have -- well

MR. MARSHALL: We don't have nulti-CWP
bal ances prior to July 2000. We could reaffirmthat
if you would |ike.

JUDGE WALLI'S: Thank you.

MR. BRENA: W th regard to since
July 20007?

MR, MARSHALL: Cindy, do you want to
address that?

M5. HAMMER: |'Il have to check to see
if it's available. | don't know right now.

MR, MARSHALL: Follow ng July of 2000.

MS. HAMMER: Fol l owi ng July of 2000, he
wants the projects associated with -- in the CWP
bal ances?

MR, MARSHALL: But from'95 to July of
2000, did we talk that through and that's no | onger an
i ssue. The issue is fromJuly on.

MR. BRENA: Correct. And what we're
requesting is a nonthly general |edger of the CWP
account by project.

MS. HAMMER: And that's the part | don't
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know. We can run the general |edger for you. | don't
know if it will have the project nunbers on it or not.
JUDGE WALLIS: Very well. So OQynpic

will verify the answers and provide the information if
it's available. |Is that correct?

MR. MARSHALL: Correct.

M5. HAMMER: That's correct.

MR. BRENA: 123, first bullet point.
They have provided in the conference -- in fact, staff
gave ne a letter that they had sent to staff with
regard to the SeaTac sale that is outside the scope of
this, that had original plant accumul ated depreciation
and net plant price information. And those
representations are fine to us.

Let me, with regard to -- we're back in
t he Bayvi ew | oop, Your Honor, if | nmay, because with
regard to CWP, again, we don't -- and AFUDC, we do
not have nonthly CWP bal ances from whi ch AFUDC coul d
be cal cul ated. And so we have -- | have a note here
that A ynpic has agreed to provide it, but that it
hasn't been. There's no agreenent as to when.

MR. MARSHALL: Well, on our notion
responsive to Tesoro's notion to conpel at Page 12, we
state what we believe was the agreenent of parties,

whi ch was as soon as SeaTac sale is finalized and
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closed, we'll provide a supplenmental answer.

We further indicated that there is no
CW P applicable to SeaTac because it's been in
service for such a long time. And then we al so
invited the parties to look at the petition for sale
of SeaTac assets and the order of approval. And
apparently there was also a data request from staff
on that in connection with the sale that was going to
be made avail abl e.

And after all that, the parties agreed
that that was acceptable. | thought we were beyond
123, | thought we noved beyond that.

MR. BRENA: There was some di scussion
with regard to what good it would do us to have that
calcul ation after the sale was closed if it could not
be included in our case. Essentially, we're in a
position where --

MR, MARSHALL: The sale --

MR, BRENA: -- we want to go ahead and
file our case based on the best information avail abl e
to us, and they have filed their case. They will have
to revise that sonewhat because of the changes with
regard to the SeaTac sal e between antici pated and
actual nunbers.

Al we're asking for with regard to the
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timng -- and |I'm happy to put off all the timng

i ssues to the end, and | thought we did -- but we
don't have agreenent with regard to the tinming
Because the timng when they're likely to produce it
woul d be after our case, which would require us to go
back in and nodify our case. And we would prefer
just to get it as good as we can with the best

i nformati on avail abl e now.

JUDGE WALLIS: We understand. Let's
defer that.

MR, BRENA: Thank you. 131. This is
131, a list of service providers in outside services,
and explain the nature of the service provided. They
have agreed to provide the |ist.

MR. MARSHALL: That's not correct. W
have our response on Page 18 of Tesoro's notion to
conpel that we think identified what we had agreed to
as stated in the |ast few days.

MR, BRENA: Would you go ahead and read
t hat ?

MR. MARSHALL: We indicated that --
first of all, we asked to see the suppl enental answers
regardi ng codes, accruals to cash and payees. And
No. 119 response we showed and i ndicated that no

records regardi ng payees or accruals to cash is as
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st at ed.

And Tesoro would like a Iist of outside
vendors by nmonth for a specific account. W affirm
that we would | ook into whether such a Iist by
specific nonth could be easily created, and indicated
that no such list is created in Aynpic's norna
course of business. And we would do that, we would
| ook into whether that kind of l|ist could be created,
but it normally isn't created.

MR. BRENA: This tracks back sonewhat to
our earlier conversation with regard to there being no
links to vendors with regard to their current
accounting system And so what we asked for -- |
think we had agreed in that context that they would
provide a list. I'mnot sure that this is different
t han t hat.

Gary, is it acceptable for us to
specify the cost category for which we're |ooking for
vendors? And, if so, would it be the sane four cost
categories that we indicated earlier?

MR, GRASSO Is the bridge open?

JUDGE WALLI S:  Yes.

MR. GRASSO. That's the one we had the
di scussion on, Robin, that the outside services

category is the one that the FERC requires a separate
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accounting for, which they do not have. But with that
said, the answer is yes to your representation.

MR. MARSHALL: If that can be further
limted to the expenses, we could then try to run a
payee list of that nore limted subset, and that woul d
be significantly nore helpful. And we'll look into
t hat .

JUDGE WALLIS: That's acceptable to you,
M. Brena?

MR. BRENA: It is.

JUDGE WALLIS: Very well

MR. BRENA: Just to be clear, is the
four categories that we specified earlier that we
want ed the detail ed general |edger information on,
that the vendor lists provided for those sane
cat egori es.

JUDGE WALLIS: Very wel |

MR. BRENA: Field codes and field
descriptions and codes, | think that Your Honor has
already ruled on that. O | think they have already
agreed to provide, if they provide financia
information that has codes and needs field
descriptions, that will be provided with it.

Wth regard to the last bullet point,

the accrual or cash, they have represented and we
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have accepted the representati ons that none is
possi bl e.

Tesoro data request No. 132.

MR. MARSHALL: Sounds like everything is
taken care of there.

MR. BRENA: Gary, would you pl ease
confirmthat, that 132 is correct?

MR. CGRASSO  Yes.

MR. BRENA: Ckay, 133. W were at the
third major topic, Your Honor. And there should be a
general argurment it will flow through several things.
Wuld you like for ne to..

JUDGE WALLI'S: Pl ease proceed.

MR, BRENA: All right. One of the mmgjor
issues in this case, Your Honor, is what the
t hroughput is that should be used for setting rates.

The reason that it is such a major
i ssue i s because, obviously, to the degree that
t hroughput is increased or decreased fromthe anpunt
used in the calculation, it goes straight to the
bottom | i ne.

JUDGE WALLI'S: We under st and.

MR. BRENA: They have put on a case that
is based on 91 percent of 1988 volunes. That case

rai ses several substantial issues. Essentially, their
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case represents that the throughput that should be
used for rate purposes is 287,000 barrels a nonth, or
105 mllion barrels a year

In July of this year for 31 days, for
that 31-day nonth, they ran --

MR. MARSHALL: That would have to be
July of 2001.

MR, BRENA: Yes, July of 2001, thank
you -- which is the first nonth after all the
refineries canme back up on-line, they ran 310, 000
barrels a nonth. |In addition to representations that
they have nore efficient batching and are able to have
greater throughput because of that, bearing in nind
that fromtheir original filed case that they w thdrew
to their subsequently filed case, they nodified it to
i ncrease the throughputs sonmewhat because their actua
t hroughput didn't reflect it. They represented that
it was due to increased batching and use of drag
reduci ng agent, | believe. In addition to greater
ef ficiency of batching and drag reduci ng agent, there
was question of whether or not the capita
i nprovenents that have been made to this line since
VWhat com Creek have de-bottl enecked it sonmewhat.

So it is unknown to us now what the

current capacity of this line is. |In addition to
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that, there is the pressure restriction by the Ofice
of Pipeline Safety. Their calculation of the inpact
of that pressure restriction is the difference

bet ween 317,000 barrels, which was the average run in
1998, and 287,000 barrels, or 30,000 barrels a day.

In addition to the pressure
restriction, we have Bayview. And at the tine
Bayview is a plant that's designed to be, to
i ncrease -- to enhance throughput by allow ng
batching. And at the tine when they filed for
Bayvi ew, they represented that Bayvi ew woul d increase
t hroughput capacity by 35- or 40,000 barrels a day.

So we're sitting at a case in which
t hey have cone forward with 287, in July they ran
310, and we don't know why. There is Bayview for
anot her 40,000 barrels a nonth, and there was a
pressure restriction which they have represented is
anot her 30,000 barrels a nonth.

So if you look at that as a tota
picture, when this line is fully operational they may
be runni ng between 350- and 380,000 barrels a day by
anyt hing, by any cal cul ation, and we are here trying
to set rates based on 287.

So this is a very, very inportant

issue. Qur calculation of this could be that it may
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1 i npact the rates by as nuch as 32 percent, depending

2 on where it is. W can't get anything on capacity.

3 We have asked for, and | nentioned

4 earlier 102(c) as being the sole exception to what's
5 not on this list -- 102(c) is something asking for

6 engi neering reports. Because of the inportance of

7 this issue, we have asked, first of all, for themto
8 i dentify what the current capacity of the systemis

9 They have not.

10 We had indicated prior to the technica

11 conferences specifically that | wanted an engineer to
12 be avail able for those technical conferences so we

13 could see what information on capacity was avail abl e.
14 We were not | ooking for drawi ngs of 400 m | es of

15 pipe. W are looking for sone sort of qualitative

16 analysis fromtheir engineering firm or an engineer

17 that nmodels or illustrates what the throughput on

18 this line is likely to be into the foreseeable

19 future.

20 So the big issue, no matter how you

21 ook at it, there's a |lot of throughput going through

22 that line in July, as much as they put through
23 wi thout a pressure restriction alnost in 1988, the
24 di fference between 310 and 317. And no expl anation

25 and no ability to find out.
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Now, not altogether -- | want to say
that the engi neer was not avail abl e but not
al t oget her because of anyone's fault. | don't nean
by that to suggest that he was hid in a closet
somewhere, he wasn't. But for whatever reason, the
engi neer was not made available to us at our
di scovery conference, despite ny request three days
ahead of tinme, so that we could explore wi th himwhat
ki nd of information they had with regard to capacity.
We.

Want themto affirmatively state what
the capacity of this systemis, what the design
capacity of the systemis, what the operationa
capacity of the systemis. W want their engineering
studies that showit. It is not uncomon -- in fact,
it is common in the industry, this -- you have four
refineries putting through a multitude of products in
a comon pipe. And it would not be uncommon to nodel
that to determne howto optimze the usage in that
system

So the information may or nay not be
avail able. What we are requesting is that you conpel
production of capacity information, that an engi neer
be made available to us, and that we have an

opportunity to discuss with himthoroughly what
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1 informati on may or may not be available; and to

2 request and to get it so that we can address the

3 capacity issue in our case. And | think that this is

4 a concern of staff too.

5 And | will stop there for now, and

6 woul d I'ike the opportunity to reply to whatever is

7 sai d.

8 JUDGE WALLIS: M. Trotter?

9 MR. TROTTER: Yes, Your Honor. As the
10 conpany itself has indicated, the decline in capacity
11 due to the Whatcom Creek incident is a major factor
12 for themrequesting rate base -- requesting rate

13 relief, and all of the outfall fromthat. And they
14 have testified that they anticipate getting back to
15 100 percent utilization by the end of 2003 at the
16 earliest, and the Bayview issue as M. Brena has

17 described it.

18 So | ooking at this conmpany on a

19 pro forma kind of basis, we're very interested in

20 knowi ng the inplications of utilization changes due
21 to upgrades to the system or Bayvi ew com ng back on
22 l'ine.

23 This particular one, 133, the sticking
24 point is the sentence asking themto identify the

25 | evel of throughput that occurs at 100 percent
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operating pressure, and then the sane condition with
the DRA added. And that is relevant to this inquiry,
is determining what is a fair rate if there are going
to be utilization |Ievel changes.

So this is inportant information
that shoul d be produced.

JUDGE WALLIS: M. Marshall?

MR. MARSHALL: |I'd like to focus on the
request No. 133 just to ground ourselves in sonething
that is specific rather than try to respond to sonme of
the generalities. And if you look at that first two
bull ets, Tesoro has accepted A ynpic's
representations. The representati on of when the
system woul d be able to return to 100 percent
pressure, which is what we tal ked about, we didn't
have capacity, was the subject of the testinony of
Bobby Talley, and we refer to that in our response to
notion to conpel

And t hen Your Honor probably renenbers
the suppl enental testinony of Bob Batch and his
cross-examnation in the interimcase where it was
asked what woul d happen if full rates were not
recovered in the interimcase and in this case. And
he said well, the one thing that could be deferred

woul d be spendi ng noney on the capital projects to
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i ncrease the throughput to get us back up. The
earliest that it could be done would be the first
quarter of 2004. And we produced a spreadsheet
showi ng how t hat m ght sequence in, but that it would
be indefinitely delayed wi thout the necessary
revenues to support the necessary work to get that
pressure back up.

So that part of the question that asks,
when do we think this will return to 100 percent
pressure, is, at the earliest, 2004 but it may wel
be put off not only because of revenue issues, but
just regulatory issues. OPS has to certify,
foll owing a nunber of tests, that the systemis
capabl e of operating at 100 percent pressure, so that
woul d remain to be done too.

They asked us for an explanation of
contingencies that could accelerate or delay this
date. Well, there aren't any that woul d accel erate
the date, but there are many that we've identified
that woul d delay the date, the major ones being
regul atory and revenue.

The final bullet, the final issue is,
can we identify the |evel of throughput that occurs
at 100 percent operating pressure and the |evel that

occurs at 100 percent operating pressure with a drag
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reducti on agent added.

First of all, that is a hypothetical
And as we've tried to explain, the |evel of
t hroughput is different than capacity. And that
depends on how you batch itens, the tenperature
regul ations. You can't, for exanple, add DRA agent
to jet fuel

And while we appreciate the idea that
people would Iike to know what throughput occurs at
100 percent operating pressure, the fact of the
matter is we know it would be nore than what we have
now, but we can't be any nore precise or specific
than that.

Wth regard to what M. Brena said
about July of 2001, we haven't been asked anything
about July 2001 in any specific way, asked to explain
it or talk about it or do anything about it.

There are a nunber of explanations
about July of 2001, including the fact that that is
nost likely the tinme that you woul d have jet fue
goi ng through the systemw thout a | ot of batching,
and it could be that they were filling tanks. That
mekes a systemvery efficient when you do not have to
batch, and it increases the amobunt of throughput that

you might have. It could be that there was an
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anomaly in the way that the statistics were kept. It
could be a nunber of other things. But to try to use
that to assert that that nmeans sonething that was
attenpted at the interimhearing, again, if that
question wants to be raised specifically about

July 2001, we could respond to that in a better way.

I understand with regard to the second
part of request 133 that, if you add drag reduction
agent, it will reduce pressure. So in other words by
adding it, you don't have a situation where you can
have 100 percent pressure and DRA added at the sane
time. So that part of the question to the engineers
seened to be -- didn't make sense, didn't conpute in
an engi neering m nd.

Wth regard to the engi neer being there
two days ago when we nmet in Renton, we did have an
engi neer who was available to refer to docunents, but
the exam nation of Ms. Hamrer went from the nonment we
started until 5:00 -- actually five mnutes to
5:00 -- and there wasn't any additional tinme to talk
to an engi neer. An engi neer woul d have been nade
available if we had finished up with the financia
part of it earlier.

The person who coul d answer questions

about this would, of course, be M. Talley, and if
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t hey want depositions, which apparently they do, he
wi |l be nade avail able to be questioned about he
wanted to do. He was not avail abl e because he was in
Houston. He tried to return early from Houston, not
for anything other than illness. He was ill the

ot her day when we cane back, and in fact | stil

don't know how well he is here today.

But the sinmple fact on 133 is the parts
that we could answer we have answered, and Tesoro has
accepted it. The part that's specul ative about what
| evel of throughput would we get in the future at 100
percent operating pressure, it's just that, it's
specul ative. W know it will be nore. Mich of that
m ght depend on what other kinds of restrictions
occur. |In addition when you go up to 100 operating
pressure, there's no telling in the year 2003 or -4,
or later, what other kinds of things will occur to
make that |evel of throughput something other than
what it mght be projected.

If the parties believe, after having
set rates based on average throughput, that somehow
we' ve increased the throughput and then that mekes
t he conpany overearn or otherw se out of conpliance
with rates, they are free to point that up then.

We have produced vol um nous records on
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t hroughput that we now have: throughput by nonth, by
shi pper, by location. W have produced it
specifically by nane for the intervenors and the two
owners. There's reans of data on what actua

t hroughput is. So the numbers on throughput, if you
want to take averages, if you want to | ook at how
much we have been able to acconplish they' re al
there. And one thing that that shows is that they
vary. Despite the fact that the systemis

overnom nated, its capacity constrained, and has to
be prorated, there will be variations in throughput
despite that.

So we believe that we have produced an
enormous of information on actual throughput at the
| evel s that we're able to operate now, and that to
try to specul ate on what throughput m ght be at sone
point in the future when we don't even have the
revenues to get there to that 100 percent level is
just that, it's calling for specul ation.

MR, TROTTER: Your Honor, | have just
one quick point before M. Brena responds.

JUDGE WALLIS: Yes. M. Trotter?

MR, TROTTER: This conpany is investing
| arge suns of nobney to get that systemup to ful

utilization. |If it's doing so on the basis that the
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1 increase in volune is speculative, or they don't know
2 the ampunt or a very good estimate of the anount of
3 revenue that they expect to get fromit, then that's

4 an inprudent thing to be doing.

5 MR, MARSHALL: We said we know it would
6 be nmore. How nmuch nore --

7 MR, TROTTER: Excuse ne.

8 MR. MARSHALL: -- and when that would

9 occur --

10 MR. TROTTER: Excuse ne, M. Marshall
11 | didn't say anything when you were tal king. Please
12 give ne the same courtesy, thank you.

13 JUDGE WALLIS: M. Marshall, please.

14 MR, TROTTER: So if the conpany is

15 maki ng an assertion that their planning is not based
16 on good estimtes of where they expect their

17 utilization to be, I would find that representation in
18 great need of evaluation and cross-exam nation

19 So -- but it does get to the point that
20 it's very clear there has been a substantia

21 reduction in utilization due to events, and that they

22 are taking steps to get it back. And they nust have
23 these estimates as a practical matter in order to
24 i nvest the type of nobney they are investing.

25 Thank you.
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MR. BRENA: Your Honor?

JUDGE WALLIS: M. Brena.

MR, BRENA: First, there is the pressure
restriction issue. There is a legitimte regulatory
issue in this case as to howto treat that pressure
restriction. The pressure restriction was inposed
upon O ynpic as a result of the Whatcom Creek
accident. |Is that or is that not a sharehol der issue
or a ratepayer issue? |Is that different than a fine?

Their system has been constrained in
part due to its prior operation, so right out of the
gate, you have whether or not rates should be set
based on 100 percent capacity.

In addition, you have Bayview.

Bayvi ew, they have indicated, they have gone through
and done the reengineering. They assert periodically
it'"s in service, or it's not in service. They have
included in their case Bayview in their rate base.
Well, it's not being utilized as a batching facility
currently, but when it is, it will increase their
capacity 40,000 barrels a day.

So it just cannot be that they can be
allowed to charge us a rate based on the facility
that they claimis in service, while at the sane tine

i gnore the capacity inpact when it conmes on service.
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So | was nmentioning different |evels
that Dante wal ked t hrough, and | think we just went
down anot her one from where we were. | do not want
M. Marshall's representations as to how this
systeni s capacity works. | do not accept his
representations. You know, July, he nentioned jet
fuel, maybe they didn't have batching, nmaybe they are
filling tanks. | mean, he nentioned factors that
inmpact it. No matter how you | ook at this case
there's a ranp-up of capacity issue that's a nmjor
maj or issue in this case as a regulatory matter.

The fact is that the capacity of this

system over the next year and a half, and perhaps

sooner -- that | don't see any reason why Bayvi ew
can't cone on line sooner -- within the next year
wi |l be ranped up substantially. There's severa

regul atory nechani sns available, it's front and
center in this case

VWhat we want is, we want to |l ook at --
you don't go out and spend 20 or 30 mllion dollars
to increase capacity w thout know ng what you're
doing. Now, | agree with M. Trotter, you just don't
do that. | mean, that's not the way that this works.

What we want and what we're asking for

is to sit dowmm with M. Talley in that technica
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conference. This is an issue that | identified prior
to the technical conference, | asked that an engi neer
made avail able. The engi neer that was made avail abl e
is not the engineer that needs to be in the roomto
answer these questions. M. Talley is. The engi neer
that was nmade avail abl e may know where sone docunents
are but can't engage in the type of discussion that |
anticipated could narrow this issue in the technica
di scovery conference.

So we need an engineer to talk to, to
know what information is available with regard to
current -- and we're tal king about current capacity
here too. | nean, bear in mind that they have
advanced a conpl etely hypothetical case on capacity.
They're not using their current capacity, they're
using a cal cul ated capacity based on 1998, four years
ago. So current capacity is an issue.

| don't want to make this sound like
some future issue to be resolved in sone future rate
case. | nean, they are trying to use 1998 as a
baseline for capacity at the sanme tine as they have
enhanced the net plant of this conpany by 15 percent
in the | ast couple of years.

Wel |, what has been the inpact of those

on the current capacity of the systen? The current
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capacity of the systemis at issue in this case, as
well as how as a regulatory matter to adopt a
mechani sm that recogni zes this trenendous ranp-up in
capacity that's going to happen over the next year or
two. So there isn't a nore inportant issue in this
case.

And t hey have got the engineering
studies out there, and we need to sit in a roomwth
t he engi neer and ask them some questions and find out
what's available. And then get the engi neering
information with regard to current and projected
capacities so that we can properly find this issue
and the Commi ssion can properly decide it.

MR. MARSHALL: 1'd like to have the
adm nistrative |l aw judge | ook at request No. 133 that
we're | ooking at right now Mich of what M. Brena
has been tal ki ng about has nothing to do with 133.
The two parts to 133 |I've indicated had been al ready
answered, and he's accepted the answers.

The | ast one is what |evel of
t hroughput occurs at 100 percent operating pressure.
There's no document that exists on that now. We know
it would be nore, we know that you can get nore
t hroughput if you increase the pressure fromthe 80

percent that it's at nowto 100 percent |ater
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What he's sinply asking for because
it'"s in the testinony Bobby Talley in incredible
detail in the direct case, is he's asking for a
deposition of M. Talley. He should wait for that
deposition. |If he has specific questions about July
2001, he should ask for that, but this question
doesn't ask for that. |It's interesting that he is
asking for a lot of new data requests in the guise of
trying to point to 133, which we believe we've
answered in full, to the extent that we can.

It's true that we would |like to spend
noney on increasing the ability to get the pressure
back up to 100 percent. That involves spending noney
on doing the various TFls and other runs to nake sure
that the pipe is in good enough order to get back up

But that may or may not be done, as
M. Batch testified, in the interimcase. |If that's
not done, the noney won't be spent because it won't
be there.

MR, BRENA: Sorry, | don't --

MR, MARSHALL: And | don't disagree with
M. Trotter that this is an inmportant issue about the
prudence of expense, but the expense won't be nade
unl ess there is the revenue to be able to nake the

expense to pay the expense. And if the expense isn't
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paid, the pressure will not go up

JUDGE WALLIS: M. Brena, you identified
that this was an issue that had transcended just 133.
I's that correct?

MR. BRENA: That is correct, Your Honor

JUDGE WALLIS: Can you identify for us
briefly the information that you have requested in
addition to the opportunity for a technical conference
wi th an engi neer?

MR, BRENA: | will try. | have
menti oned a couple of tinmes data request 102(c) that
goes to engineering studies that may inpact -- not
capacity. You had asked if this is a conplete I|ist
when we started, and | said absent 102(c).

115 goes to these issues, and it is ny
understanding in general areas we are taking the
general argunment, and then going back into the
specifics. And that's the way that | was arguing,
and | wasn't intending to --

JUDGE WALLIS: Yes.

MR, BRENA: 158, throughout. The
speci fications in the present capacity of the system
stated in ternms of barrels per day, full rates,
maxi num operati ng pressures of the inpact of the

pressure |limtation.
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Let's see. | nmean, it's all here.
Hold on. Let ne just see if there's anything else.

MR, MARSHALL: Most of the throughput
i ssues and capacity issues have been respond to.

MR, BRENA: 127.

MR, MARSHALL: There's nothing in 127
about capacity or throughput. W already went through
127, Your Honor. It doesn't have anything to do with
it.

JUDGE WALLIS: The inquiry is phrased in
general terns, let's respond in general ternms. The
parti es have agreed that throughput is a significant
i ssue, and M. Brena has outlined, alnost graphically,
the effect of various factors on throughput and the
uncertainty that it identifies.

| believe that inquiries relating to
t hroughput that are otherw se proper should be the
subj ect of responses. | think it's very sinple.

MR, MARSHALL: And our positionis
equally sinple. W have, on all throughput issues and
definition of capacity, we've provided answers, and
133 is the best exanple | can think of. Everything
there has been responded to. Wth regard to
t hroughput, actual throughput that we've had, we've

produced huge anounts of throughput records in the
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interimcase. To what purpose, |'mnot sure, because
it wasn't used by the Commi ssion in their order, but
we scranbled |like mad on three-day turnaround tines
and Your Honor rememnbers the various protective orders
and the issues we put --

JUDGE WALLIS: Right. And we understand
that that is sonething that's history now, and we
would really like you to focus on the issues that we
have now.

MR. MARSHALL: But that, of course, when
they want to go and ask about, in 158, what the flow
rates are prior to the accident and after the
accident, all the throughput, all that data has been
provided. And if they want to know what the pressure
limtation is by OPS corrective order, we're going to
produce all the OPS protective orders. W already
have. So if you go through each and every one of
their items about what they're asking for, we have
provi ded, either in the direct testinony, the interim
case testinmony, and the throughput data and the
description of the capacity of the system 315, 000
barrel s per day on average.

We have produced an enornous anount of
material, and it's interesting because we don't

di sagree that this is an inportant issue either, but
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we do disagree that we have produced the things that
we' ve been asked to produce.

JUDGE WALLIS: Very well. [If we al
agree in general terns on the principles, maybe it's
time to ook at the specifics and the inplenentation
M. Brena?

MR. BRENA: 1'd also throwin 167 to
that earlier list, and then --

JUDGE WALLIS: Why don't we -- what |
was asking for were sone illustrations. Wy don't we
go ahead and identify the specifics, and then we can
apply the principles that we all agree to, to those
speci fic situations.

MR, MARSHALL: | think if we just go
through the order in which we're continuing --

JUDGE WALLIS: Yes.

MR, MARSHALL: -- 133. And then the
next one is 158, which raises sone of these issues, we
can tal k about specifics. The generalities are just
t hat .

JUDGE WALLIS: Yes.

MR. BRENA: That would be fine.

MR, MARSHALL: The only reason --

MR. BRENA: The last comment that | have

is, we're not tal king about -- |I'mnot tal king about
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in this conversation -- historic throughput nunbers.
I'mtal king about capacity nunbers.

JUDGE WALLI'S: We under st and.

MR. BRENA: Ckay. |If M. Mrshall could
direct nme to their response.

MR. MARSHALL: | think we haven't
finished up with 133 yet.

MR. BRENA: No, we haven't.

MR. MARSHALL: And 133, again, the first
two parts of that have been answered and accepted.

The part about the level of throughput
that occurs at 100 percent operating pressure, what
that would be, there is no document on that. If they
want to ask M. Talley in a deposition what it would
be, they are free to ask that. And, again, we try to
poi nt out that the conbination of 100 percent
operating pressure hypothetically with DRA added is,
to an engineering mnd, not -- doesn't work. When
you add DRA, you reduce operating pressure as an
effect.

MR, TROTTER: Your Honor, the conpany
did not include that explanation in their response,
and perhaps they should have.

MR. MARSHALL: But we did.

MR, TROTTER: The question, | think,
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1 clearly goes just to the sinple point. As | interpret
2 it, it's asking if the pressure |evel, pressure

3 restriction is lifted, we all know this |line has been
4 prorated since at |least 1983, what is the |evel of

5 t hroughput that will occur? Now, that is going to

6 require assunptions, because some custoners nmay send
7 nore jet fuel through, and sonme may send nore regul ar
8 gasol i ne through, and so on

9 But the company projects its revenues,
10 it knows the consistency of products it's shipping

11 and can nmake reasonabl e assunptions in that regard,
12 and | suspect it has in making financial forecasts

13 for determ ning whether it's prudent to expand this
14 line at all

15 It does require assunptions, but it

16 seens to nme it's pretty basic, and it's the heart of
17 their business to nake those assunptions. And so

18 that's all | think this is asking about. And if the
19 drag reduction agent aspect of this renders the

20 request non-neani ngful, then they should respond

21 accordingly.

22 JUDGE WALLIS: It strikes ne that if
23 it's not technically feasible to match 100 percent
24 pressure and 100 percent drag reduction, that the

25 conpany woul d have sone cal cul ation indicating the
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opti mum conbi nati on of pressure and drag reduction
and that that would be sonmething that's known.
M. Brena, you had a further statenent?
MR, BRENA: Well, | was just going to
focus on the specifics. There's two parts to this

qguestion; they're separated by the word "and." The
first is, identify the level of throughput that occurs
at 100 percent operating pressure. They haven't.

The second is the level of throughput
that occurs at 100 percent operating pressure when
drag reducing agent is add. That's the second part
toit. And | agree with Your Honor's observations,
that the idea of discovery is to -- | nmean, if it's
too narrow, then you have a problem if it's too
broad, then you have a problem But respond to the
guts of the question. And if there's sone things
that woul d be responsive, would be exactly what Your
Honor indicated. You know, what is the optinal
capacity of this systemat 100 percent operating
pressure and the use of drag reduci ng agent?

Okay. Now they haven't responded,
peri od.

MR, MARSHALL: A sinple illustration

think will help nake the point. Right now we all know

and | think all accept that this pipeline systemis
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1 constrai ned at 80 percent pressure. The |evel of

2 t hroughput at 80 pressure varies wildly. W have that

3 because we have all the records. It varies by

4 segment, it varies by date, it varies by type of fuel

5 it varies by the ampbunt of DRA. There is no | evel now
6 at 80 percent pressure that you could say -- we state

7 that the | evel of throughput at 80 percent is X. Sane

8 thing is true at 100 percent. There is no |evel of

9 t hroughput at 100 percent that you can state. It wll
10 vary by all those factors.

11 What we can state, because we've gotten

12 the actual throughput up to 91 percent of what we had

13 before, is that adding DRA will increase a
14 constrained systemthat's operating at a | ower
15 pressure. \Were it goes fromthere depends on a

16 whol e host of things. W know that it will be nore.

17 We al so know DRA costs a | ot of noney. There's
18 trade-offs between having to add too nuch or too
19 little. W know that DRA can't be added to jet fuel

20 When it was a while ago, it spoiled a whole batch of

21 j et fuel
22 So they are looking for a single
23 answer, but what they really need to do if they want

24 tois, (A, to put on their own experts, or (B),

25 cross-exanine M. Talley who presented direct
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testi nony here on what m ght happen in the future,
maki ng these various hypothetical assunptions. But
ri ght now we do know the | evel of throughput at 80
percent because we've produced all the throughput
nunbers, and it goes up and down. Renenber that
chart that they had? So there is no specific |leve
of throughput.

That's why -- we're not trying to be
anything nore than full and conplete and not try to
cone up with a nunber that sonebody is going to say,
aha, you've said that you're going to have a | evel of
t hroughput at 100 percent as this, and therefore you
should -- we should pro forma out something. It
won't be a nunber, it will be a whole series of
statements froman engineer that's fanmiliar with
this, who should -- that should happen on
cross-exam nation or with their own experts.

MR. BRENA: Your Honor, if | can just
make one observation, the case that they put forward
is based on 1998, 317,000 barrels a day.

MR. MARSHALL: That's not correct. And
Ms. Hammer can confirmthat, the 1998 seasona
patterns were incorporated but not the 1998
throughput. So M. Brena's prem se is incorrect.

MR. BRENA: Their case is based on a
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1 cal cul ation of 91 percent of a throughput |evel, and

2 the nunbers 287,000 barrels a day that they use for

3 their barrels. Now | agree throughput varies

4 seasonally. So what? Al I'mtrying to do, | nean

5 for rate purposes, they're going to | ook at annualized
6 t hroughput because that's what you do for a rate. You
7 | ook at an annualized inpact. They have assunmed an

8 annual i zed throughput |evel of 105 million barrels a

9 day, which is 91 percent of the cal cul ated nunber. So
10 he's sitting here telling you that they can't

11 calculate it, but they have.

12 But that aside, | don't want

13 M. Marshall's representations. | would like the

14 opportunity to put on an expert on capacity. | can't
15 do it if | can't get information on this system |

16 want to know in this one what their opinion is. And
17 t hen when we get to the next one, the engineering

18 drawi ng specifications and design information on

19 capacity, when | asked specifically produce al

20 engi neering studi es and docunents that discuss the

21 desi gn capacity of the pipeline system what | want

22 to do there is get information that | can have an
23 engi neer look at. We're in the discovery phase,
24 we're not putting on evidence. That's about them

25 gi ving us what they have available. And the nost
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efficient way to do that, they' re the ones that
indicated it's too volunm nous, we have pages and
pages and pages and miles and mles of things. | am
trying to put a systemin place where we can talk to
t he engi neer that knows, M. Talley, ask him what
information is available to put on a case. | can't
do that wi thout the information

So all these conments about how we
shoul d proceed | agree with them that's what we're
trying to do. And we need discovery to do it.

JUDGE WALLIS: M. Trotter, do you have
any concl udi ng comment s?

MR. TROTTER: No, Your Honor

JUDGE WALLIS: Very well. M. Marshal
is that the question is not phrased correctly?

MR, MARSHALL: It's --

JUDGE WALLIS: If the question on bullet
three of No. 133 were phrased: Using the assunptions
that the conpany used to calculate its 287,000 barre
per day figure if the operating pressure were
increased to 100 percent, would the conpany be able to
respond to that? And, M. Brena, is that the kind of
information that you're seeking?

MR, BRENA: |f | understood the way

you' ve rephrased it, you' ve asked for the sane --



1644

1 you' ve asked what would the |evel of throughput be at
2 100 percent pressure, with and w thout drag reducing
3 agent, optimn zed.

4 JUDGE WALLIS: Using the sane

5 assunptions that the conpany made in presenting its

6 287, 000.
7 MR. BRENA: No. Its case is based on a

8 hypot heti cal .

9 MR. MARSHALL: No, Your Honor

10 MR, BRENA: |'mlooking for the rea

11 wor | d.

12 MR. MARSHALL: That's where M. Brena is
13 incorrect. Qur case is based on actual throughput.

14 When we filed back in May of 2000 at the FERC, and

15 here, and asked for an 82, 83 percent rate increase,
16 it was based on sone projections. Then those

17 projections were anended based on actuals. W have
18 based this on actual throughput volune. And so

19 M. Brena is incorrect about making the statenent that
20 he has about doing sone cal cul ati on of a percentage of
21 a maximum We're not doing it on any assunptions,

22 we're basing it on actuals.

23 JUDGE WALLI'S: What conditions obtained
24 when the actual figures were generated?

25 MR. MARSHALL: The actual vol unmes that
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1 were being put through to the throughput --

2 JUDGE WALLIS: Was there a pressure

3 restriction at that tinme?

4 MR. MARSHALL: Yes. There's 80 percent,
5 still exists, and it will exist indefinitely unless we
6 get the rate relief that we're asking for.

7 JUDGE WALLIS: Al right. Could the

8 conmpany, using the same assunptions that led to the

9 figure at 80 percent pressure, if the conpany were

10 authorized to use 100 percent pressure, could the

11 conpany cal cul ate the throughput?
12 MR. MARSHALL: We haven't used
13 assunptions on the 80 percent, we've used actua

14 nunbers. We have not --

15 JUDGE WALLIS: Didn't you just tell ne
16 that you used actual nunbers during the period when

17 the flow restriction was in place?

18 MR. MARSHALL: The flow restriction is
19 still in place. W're still using -- our case is

20 based on actuals and not assunptions.

21 JUDGE WALLIS: Yes.

22 MR. MARSHALL: We're not meking any

23 assunptions. So to say what would we do at 100

24 percent, assum ng that the 80 percent is lifted, and

25 usi ng the sanme assunptions that we have -- we are not
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meki ng assunptions. So we can't --

JUDGE WALLI'S: You are making
assunptions in the sense that the product mx and the
shi ppers reflect actual circunmstances. Wuld it be
fallacious to assune that an increase to 100 percent
pressure would carry the same product mx, for
exanpl e, and shi ppi ng destinations?

MR, MARSHALL: It may well. Because
when you have a prorated system when you're telling
the shippers, the refineries, that they can't nove al
the product that they want, they may nove different
ki nds of products in different alternative ways.

| have no way of know ng that, but the
fact of the matter is that our case is based on --
not on assum ng a product m x or any other kind of
thing, but on actual throughput data. And that's why
the case was revised, to nove it out of sone
assunpti ons whi ch produced a nmuch higher rate, to
nove it to actual throughput nunbers that we could
then ook to. And that's why noving to a
hypot heti cal about what woul d happen if -- to
t hroughput if you went to 100 percent mmy not produce
anything that's useful.

For one thing, naybe sone of the people

who are noninating are overnom nating. And that when
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you get to 100 percent, it nmay turn out that they
don't have that product to nove. Then that

t hroughput | evel would be down, or maybe they nove to
a different mx of fuel. Wen you add the third
runway at SeaTac, that may happen about the sane tinme
that this, if we were able to get the revenues, that
you get throughput, you get the pressure up. That
coul d have an inpact.

We woul d be noving froma case right
now based on actuals to this hypothetical, based on a
whol e series of assunptions. And all |'m saying that
we can certainly do that in cross-exani nation.

People are free to ask and the Commi ssioners are free
to ask about that. But there's no data out there

ri ght now where we can nake that statenent as to what
woul d occur at 100 percent operating pressure, except
that it would probably nmore. Undoubtedly it would be
somewhat nore than what we have right now, assuming
that the refineries and all are still overnom nating
and that line is prorated.

MR. BRENA:  Your Honor, if | could make
one observation. | think that, first of all, to
clarify sonething, their case is based on actua
t hroughput, | don't dispute that. |It's based on

hi storic throughput.
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The difference between their nodel and
this question, in part, is all | want to knowis if
the vapor pressure restricted currently, if the
pressure restriction is lifted currently, how nuch
t hroughput woul d you have? What woul d be the
capacity of the systemw th and w thout drag reducing
agents?

There is a series of questions with
regard to the historic period that they used, whether
it's representative of current or whether it will be
representative in the future. But, you know, | don't
know how it can get nore sinple than asking a
pi pel i ne conpany what's the capacity of your system
ri ght now.

JUDGE WALLIS: If it's true that
di fferent product m x affects capacity, is there a way
to get answer to your question w thout either making
or identifying how to make assunptions as to the
product m x?

MR, BRENA: | believe that they would
have to make assunptions due to product mix. | think
when they ask for current capacity, there's a series
of variables that you could identify but all | can say
is as currently being operated with the existing

product slate what would the pressure restriction do?
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There's no reason to believe it's an overnoni nated
system for all products. There's no reason to believe
that -- | nean, you have to, |I'mnot asking themto
get in and nmani pul ate variables. |'m saying, assum ng
things are the way they are, then if you go up to 100
percent, where are you?

JUDGE WALLIS: M. Trotter.

MR. TROTTER:  Your Honor, their current
projected utilization assunmes a certain product m x
which is probably wong. | nmean, it would probably be
entirely coincidental that in reality and actually
here woul d be identical. That's the way this business
isrun. | don't think it's any way outside the realm
of the obvious that the conpany makes rationa
predi ctions based on their experience. W're dealing
with data in the current case from 1998

MR. MARSHALL: No, that's not correct.

MR. TROTTER: But there are certain
factors upon which utilization is based that are based
on the conpany's experience in 1998. And that was an
assunption they made that's enbedded in the current
case. And so | think this is always in the real m of
the reasonable to make the types of assessnents that
they needed to respond to this question, that they

want to nake themexplicit in order to do so.
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JUDGE WALLIS: It appears to ne to be
exceptionally commonsensical that the information that
is being requested is known to the conpany and is
readily available. And | think the challenge here is
defining that information in a way that either the
conpany now defines it in making its own predictions,
or allows the conpany to respond. Perhaps it's the
hour of the day, but | have taken a couple of stabs at
that, and I'mnot sure that |'ve reached it. | think
the information is information that is available to
the conpany, and that the conpany should be able to
provi de.

MR. MARSHALL: Again, Your Honor --

JUDGE WALLIS: So let's put our heads
toget her and see how we can define it so that the
i nformati on can be provided.

MR. MARSHALL: \What we're now enbarked
on doing is to create a hypothetical question for an
expert, based on sonmething that may or may not occur
in the future on lifting of pressure. The assunptions
that you're going to build into the question would
assunme di fferent product m xes, seasonalities, and a
host of other things. |If that were to occur and you
could construct a hypothetical question with those

assunptions, | would suggest that Tesoro do that, and
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then put that question, either in a deposition which
then they could alter their assunptions if they want
and we could conme up with a better response.

But the fact of the matter is we are
not maki ng assunptions about the throughput at 80
percent. The throughput is taking actual throughput
nunbers at the current restrictions that we have.
guess enbedded in that is a certain product mx that
actual ly occurred, but we're not pretending to nmake
assunpti ons about what that will be in the future.
We're just stating this is what happened, and there's
no better data that we have to go forward in terns of
operating at 80 percent pressure.

MR, TROTTER:  Your Honor, we're
asking -- this is not our request but we're supporting
it -- that the best reasonable estinmate that the
conpany make, and | think the request is requested in
very sinple obvious terms. And it just seems very
clear and plain to me, and they should rather than
have a hypothetical in a deposition two weeks before
we distribute our case it's perfectly reasonable to
ask it now and to have them provide it.

JUDGE WALLIS: Very well. W also
believe that it's reasonable, that the conpany is able

to identify a reasonable product m x and that it has
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the information to identify the effect of the pressure
restriction, and that it has the ability to identify
an optinmal |evel of operating pressure per drag
reducti on.

M. Marshall indicated that the conpany
has, through experience, devel oped know edge about
the use of the drag reduction agent. The conpany has
an extended period of product mx informtion
available to it. | think the question is
fundamental |y reasonable, and | believe the conpany
shoul d respond to the best that it can and state the
paraneters that it identifies when it nakes that
response.

MR, MARSHALL: We'Il have to give a
range, obviously, Your Honor. Because right now we
have a range at 80 percent, and then the range is
quite | arge because of the differences in season and
product and everything el se.

We' Il al so have to nake certain
assunpti ons about what segnents are going to be used.
that's the other thing about the throughput data that
we' ve actually based our case on, is that not al
segnents are the same. And further we have segnents
that are interstate and interstate only. Sone, |ike

the lateral lines, that are not. And what we're
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going to have to do is provide an answer that doesn't
take any of that into account. And because this is
the kind of thing that it would be presumably asked
in nmore detail in a deposition, but we can give a
range based on certain assunptions, but it's going to
be to state a level of throughput it's different than
capacity.

Capacity is the size of your pipe, the
nunber of punps, and, you know, a nunber of physica
attributes. That's capacity. Capacity of an engine
is X ampbunt of horsepower. The actual output of
hor sepower depends on a nunber of variables. This is
not the capacity that we're tal king about now, it is
an actual physical anmpbunt of production that you can
get, and it will vary at 100 percent as it varies at
80 percent.

We can give a range, but it will be
bounded by a whol e set of assunptions that experts
will have to put in. That was not included in this
guestion. Those assunptions and the idea of a range
and all that were not part of what they asked for

JUDGE WALLIS: I'mnot sure that it is
any different fromcapacity, except to the extent that
capacity nay be neasured at a static rather than a

flowing -- on a static rather than a flow ng basis.
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And it's easy to calculate the capacity of a tube,

gi ven the dinmensions of the tube. But the question
is, when that stuff starts nmoving, at what rate does
it move to allow things through. And that's a
function of the pressure, it's a function of the drag,
it's function of the product mx, all of which the
conpany has many years of experience with.

So, again, it just strikes nme that it
is fundanental ly reasonabl e that conpany knows this
when it nmakes decisions relating to the expansion of
its capacity, that is in this sense, its ability to
generate throughput, and that that information is not
i mproper for a question of this sort.

MR, MARSHALL: Again, we're being asked
to create new data based on a series of assunptions on
sonmet hing that may or may not happen in the future, we
may or may not be able to get to 100 percent capacity.
In that regard, with those kinds of paraneters, in
terms of understanding that this truly is a
hypot heti cal requiring a range and al so assunpti ons,
we'll give it a stab.

JUDGE WALLIS: W appreciate that. And,
again, we ought to nmake it clear that if the conpany
has prepared these estimates in conjunction with its

i nternal decisions, then that is the information that
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parties are asking for. |Is that correct?

MR, BRENA: Yes, Your Honor.

MR. MARSHALL: If we have sone
engi neering studies, and we'll get to that part later
I think the way we've handled it now with a range and
a nunber of assunptions, and we're going to have to
have a whol e series of assunptions including the fact
that the providers don't go out of business, we don't
have recessions, we don't have -- | nean, we've had a
ot of this lately that hardly anybody woul d have
expected. SeaTac is throttled way back as we canme up
with initial nunbers for this, and we're now working
t hrough t hat.

But with that kind of understanding as
tothis, not -- any tine you cone up with a nunber it
takes on nore inportance than perhaps is warranted.
if we come up with a set of assunptions and ranges,
we will commit to do that, even though it requires
the production of new materi al .

MR, TROTTER: Your Honor, just a quick
response. We've had a nunber of recessions since
1983, and this |ine has been consistently prorated.
But the request only asks for reasonabl e assunptions,
not wild ones, not extreme ones, but reasonabl e ones.

And hopefully that is the spirit in which the conpany
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is offering to do its anal ysis.

JUDGE WALLIS: Very well. And we also
acknowl edge that at |ater stages of the proceeding
there will be the opportunity for depositions and for
cross-examnation. So it's not that this is the only
information that will ever be available in this
regard.

Excuse nme one nonent, | need to check
on somet hi ng.

(Recess was taken.)

JUDGE WALLIS: Let's go back on the
record. Then we'll take 102, and then we'll| decide at
that time period where we go.

It is with mxed feelings that | state
that my commtnent at 4:00 has been noved to next
week. During the time | was out of the room | also
consul ted with Conm ssioners about the hearing
schedule in this matter and pledged to themthat |
woul d inquire of you whether you felt it was feasible
to begin the hearing during the week of June 10th, as
opposed to the week of June 17th.

MR. MARSHALL: No, Your Honor, | don't
believe it would be.

JUDGE WALLIS: M foggy recollection of

our scheduling di scussions were that schedul e woul d
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pose sone chal lenges, and | didn't recall exactly what
they were apart fromthe shortening of the tine prior
to hearing.

MR, BRENA: We would try to make it
work. The key thing for us is get information so we
can put our case on, and everything is kind of
downhil | fromthere.

MR. MARSHALL: And | don't believe we
could nove it up, Your Honor.

JUDGE WALLIS: Does that have to do with
your rebuttal testinony?

MR, MARSHALL: Yes. | think already
we're really on that. And | don't see a schedule for
depositions of Tesoro or staff w tnesses yet, and
that's a mmj or question in our mnd, as to how we nove
t hat phase of discovery. W' ve now had, starting in
Novenber, discovery that's been pretty nmuch one way.
| can't renmenber anything that the intervenors have
answered yet. But there nmay have been sone, | don't
want to foreclose the fact that they may have actually
responded to a question.

But we haven't done any discovery, and
we're going to need to.

MR. FI NKLEA:  Your Honor, the schedul e

that staff and Tosco worked on was prem sed on the
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1 notion that the original schedule had just two days

2 short of two nonths between the filing of the

3 i ntervenor testinony and the begi nning of the hearing.

4 If we're still working off of a 17th of April date,

5 then the 17th of June puts us in the same basic tine

6 frame that we had to begin with.

7 MR, TROTTER: | don't have anything

8 particular to add at this point. [It's been said.

9 JUDGE WALLIS: Very well. | will take
10 the parties' sentinents back to the Conmi ssioners as
11 we continue to discuss the scheduling.

12 MR, MARSHALL: Wth regard to 102, | may
13 be m ssing sonething, but | don't see that.

14 JUDGE WALLIS: We will let M. Brena

15 introduce his issue and then we'll see whether there's
16 di sagreenent or not. Let's be back on the record,

17 pl ease, following a brief recess.

18 M. Brena you had wanted to nove on to
19 data request No. 102. |Is that correct?

20 MR. BRENA: | do, Your Honor

21 MR. MARSHALL: But before we start on

22 that, Your Honor, | don't see 102 in his motion. |It's
23 not in our response to his notion to conpel. [|I'm not
24 sure whether that was a priority issue or not a

25 priority issue, but apparently it wasn't. So | don't
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1 think -- | just don't see that it is up for

2 consi deration at this time.

3 JUDGE WALLIS: M. Brena.

4 MR. BRENA: Well, Your Honor --

5 MR, MARSHALL: 1'd just like to have

6 that confirmed.

7 MR, BRENA: Everything has been done in
8 a trenendous hurry and in a very shortened tine, and
9 it was nmy understanding that nodifications with regard
10 to these docunments would be tolerated. | have

11 menti oned 102(c) nultiple tines.

12 Even in preparing for our technica

13 conference, M. Marshall talked at some length with
14 our regard to request to want all the design

15 information, and in all of the thing | indicated that
16 that would be an issue. | asked for an engineer to
17 be there for that. | indicated that there would only
18 be -- we might be able to get away with limting it
19 after we had an opportunity to speak with an

20 engineer. So it is true that | have not filed an

21 anmendnent to the nmotion to conpel, but | brought

22 102(c) up three days before. | brought it up

23 consistently, M. Marshall has brought it up in termns
24 of the volunme of information in engineering design

25 docunents we produced. | indicated it wasn't within
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Exhi bit B when we went through it in the technica
conferences, but that | incorporated it and
indicated it again today.

I"'mnot trying to slide something in on
him Capacity is an issue, and this is where we
asked for it.

JUDGE WALLI'S: What is your issue with
102, M. Brena?

MR. BRENA: 102 reads: Produce al
engi neering studi es and docunents that discuss the
capacity of the pipe lineup system The response that
we got was: The engi neering draw ng specifications
and design information on capacity are so vol um nous,
bul ky, and expensive to reproduce that they will nake
them avail able in the Renton office.

Now, where | think that M. Marshal
has agreed to produce engi neering studies with regard
to capacity, the problemthat | have is that | asked
the question, and they say that | need to go to
Rent on because there's so many darn nmany docunents.
So what | want to do for the sake of efficiency which
is what | presented prior to the technica
conferences whi ch was what | understood Your Honor
asked themto do, was to have a financial person and

an engi neering person available at that technica
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conference so we could work through 102(c).

So | don't want to leave this roomwth
M. Marshall just sending nme a couple things. | need
to get in the roomw th the engineer and figure out
what they've got and then ask for themto be
produced. And that's the nost efficient way to do
this.

JUDGE WALLIS: Yes. And | recall, if |
recall correctly, that M. Marshall conmitted to have
an engi neer avail abl e but because of the short
schedul i ng coul dn't guarantee any particul ar engi neer
| recall himsaying earlier today that, in fact, there
was an engi neer avail able, but that the financia
questioni ng took such an extended tinme that there was
not time to pursue the question with the engi neer who
was avail abl e.

I's that an accurate statement of what
transpired?

MR, BRENA: Fairly stated. The engi neer
that was avail abl e was not the engi neer --

JUDGE WALLIS: -- that you wanted.

MR, BRENA: Well, Talley. | understood
that the engi neer that was avail able could respond
generally with regard to docunents. But we need to

sit in the roomwith Talley and work through this.
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There really is no reason for this to
be in a notion to conpel, they agreed to it. But now
I'"'m down here, | had put that into the conference
ahead of tinme. |1'd asked for an engi neer, we need an
engineer. And | want to talk to himfor a while
before we just get a box of papers that's not
responsi ve.

JUDGE WALLI'S: What are you asking for
M. Brena? Are you asking for the opportunity to talk
with M. Talley tonorrow?

MR, MARSHALL: Tonorrow i s Saturday.

MR. BRENA: That would be fine. At the
earliest nmonment tonight. At the earliest period that
he's available, I would Iike the opportunity to sit
and tal k with himabout what docunments are avail able
and the capacity kinds of issues and what kinds of
engi neering studies they may have done with regard to
their inprovenents. And whether or not they have
nodel ed it, whether or not they have design capacity
nodel s that they are using for this system

They mi ght have this all -- if they are
managi ng their throughput correctly, they do have
this nodeled. So I'd like to sit and have that
conversation with themto see what's available to

respond to this capacity issue, and then | would |ike
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what's identified that's responsive to the capacity
issue to be able to specify it and have it produced.

JUDGE WALLIS: M. Marshall?

MR. MARSHALL: Does Your Honor have the
actual data request in front of hin®

JUDGE WALLIS: | do not.

MR, MARSHALL: Do you have our
responses? |f you don't have our responses, my |
bring those up and show it to you?

JUDGE WALLIS: It's not in the materia
that you subnmitted today, | take it.

MR. MARSHALL: No, it isn't. Nor is it
in M. Brena's.

JUDGE WALLIS: Thank you.

MR. MARSHALL: You're wel cone.

JUDGE WALLIS: M. Marshall?

MR, MARSHALL: M. Talley, as we
i ndi cated, flew up from Houston yesterday because he
was ill. | can't make any conmitnment for any
particul ar person at any tinme. Wen we answered that,
we thought that the question fairly asked for design
docunents on the capacity of the system The fair
interpretation of that request, 102(c), is that when
you're |l ooking for capacity and design capacity,

you' re |l ooking for the physical nature of the pipe,
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the punps, the valves, and all of that kind of design
i nformation.

And engi neeri ng docunents that would
have the design information on them of course, are
extraordinarily volum nous. And while we didn't have
any problemwi th himlooking at all draw ngs for 400
m |l es of pipe, including any segnents that they may
have had an interest in, we couldn't just |oad up
trucks and provide them That was our interpretation
of this docunment. That's why we agreed to have an
engi neer cone there so that we could go through
drawi ngs. M. Brena now wants to have sone kind of
different inquiry altogether with M. Talley about a
whol e host of other things other than 102(c).

We are operating at very |ow nunbers of
people with very conmtted schedules. | don't think

that we ought to just go in and create new data

requests here and there. If he wants to do a
deposition of M. Talley the first week of April, we
will get to that and do that. But we've been through

three days of financial testinmony where Ms. Hammer
can explain that the questions that we get, they
don't stop at what nay appear to be a sinple |ayer or
I evel. They go on and on and on

And I'"m-- | just want Your Honor to
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know that the request there, and our responses, were
with regard to design docunents. W'IIl still do
that, but apparently that's not what M. Brena wants.
I mean, if there are sonme documents that talk about

t he hypot hetical of what could happen if we get the
system back up to 100 percent, | commtted on the

| ast set of requests that we just went through -- |
think it was 133 -- that we woul d produce those ki nds
of studies. But just to have sonebody on a Saturday
go through for that day and the next day and the next
day after that the kind of thing that we've just gone
through, | think it would be nuch better to do a
deposition and to do it that way.

And | don't think this is -- | don't
think this 102(c) fairly indicates the kind of thing
that's being asked for. That wasn't even on the
notion to conmpel so it couldn't. There's a due
process issue of our not being able to talk to our
peopl e about what M. Brena is now proposing.

| can, with Ms. Hammer on financia
stuff, but | can't on engineering issues.

JUDGE WALLIS: M. Brena?

MR, BRENA: First with regard to the due
process question, | could not have been clearer with

regard to the capacity issue prior to conmng down with
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regard to the scope of the technical conference what |
expected with regard to capacity and the need to have
an engi neer avail able for that purpose. It was not --
the opportunity never was realized.

This asks for: Produce all engineering
studi es and docunents that discuss the design
capacity of the pipeline system That's a very broad
request. Now, you know, nothing is ever perfect, but
that covers al nost everything we're tal king about.

So all I"'mtrying to do is get to that
information. They offered it, they have said that
they would nmeke it available in their offices, they
represented they woul d nake an engi neer available to
discuss it. It's what | want, it's the efficient way
to get the information under these circunstances. W
do not have tinme for boxes of nonresponsive discovery
any | onger.

JUDGE WALLIS: M. Trotter, do you have
any views on this?

MR, TROTTER: It just seenms to ne, Your
Honor, it is a broad request. |If we want to get down
toit, there needs to be conmunication. There
apparently was no comruni cati on when the request was
i ssued, and the engineer -- the additional information

about the engineer's availability was, when we got to
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it I believe around 4:30 the subject canme up on
Wednesday, it was stated that he had |eft.

MR. MARSHALL: It was five to 5:00,
actual ly.

MR. TROTTER: Five to 5:00 that he had
left. No one checked in and said "I'm | eaving now."
It was just an unfortunate circunmstance which nay have
al l eviated the next couple hours on the record here.
| don't know. So | think that's unfortunate, but it
di d happen.

It does seemto nme that getting sonmeone
of conpetence with AQynpic Pipeline to sit down and
go through sonme of these issue areas and streanline
the production is the way to go for everybody. And
that just seens to nme the logical thing to do, rather
t han have a roonful of docunents be made avail abl e
and have soneone pore over it for hours and then find
it's on soneone's PC that could be obtained with the
push of a button.

JUDGE WALLIS: M. Finklea, do you have
any observations?

MR. FINKLEA: Well, two, Your Honor
One, | believe that the capacity of the system and the
t hroughput is going to be one of the critical issues

in the case. And | do agree with M. Brena that if we
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wait until the first week of April to take
depositions, it's going to be extrenely difficult to
| ook for results of that in testinony that would be
due as early as the 17th. So | would urge that we
come up with some accommodati on so that the parties
can get to these issues within the next few days.

JUDGE WALLIS: Very well. Al things
consi dered and given the comitnment of the conpany to
have the docunents avail able for inspection in Renton
their prior agreenent to have an engi neer, the best
one available at the tine, available for discussion
during the viewi ng of those docunments; | think that is
an appropriate way to proceed and would ask M. Brena
and M. Marshall to make arrangenents for that kind of
consul tation and believe that that woul d expedite the
di scovery process.

If other parties are interested in
joining the discussions at the time that M. Brena
and M. Marshall work out, then they may do so. But
their schedul es, given the need to schedul e sonething
to accommpdate the parties who are in dispute, would
not be a barrier to proceeding.

So | believe this is nothing nore than
the conpany has already agreed to do; that is, nmke

the docunents avail abl e and make sonebody, the best
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person available at that time, available for that
purpose. We're not saying that it should be done
tomorrow, but whatever works best for the parties.

MR. MARSHALL: Wth regard to design
docunents which -- the physical aspects of the system
it would be helpful if M. Brena provided a Iist of
the questions that he has in mnd so that he can
narrow his request. You're quite right. Qur effort
was to try to go into this not to produce rooms ful
of design engi neering docunents.

But | still don't know when he refers
to a design docunent specification exactly what it
is, so that if Your Honor would direct M. Brena to
| et us know what exactly and do this in witing so |
can pass it on, not just try to wait for a
transcript, but to do it by e-mail on what design
docunents and specifications on capacity that he's
| ooking for, and by segment. |Is he worried about the
| ateral segnent from Renton to SeaTac? What we
really need to do is we need to zero in so as to be
able to limt these engi neering drawi ngs as much as
we. | know | hear statenents about we want
everything on capacity and throughput. Well, design
capacity, 102(c), is sonething dealing with sone

physical attributes of the system and we would |ike
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to know what it is exactly about the physical design

that he wants to know.

Throughput is an entirely different

i ssue, and we've addressed the throughput part.

JUDGE WALLIS: Yes. W understand that.

M. Brena are you able to identify sone linmting

guestions?

MR. BRENA: First an observati on. |

don't want to spend three hours in a room arguing

about whether or not the question was within or

wi t hout the scope of the technical conference. That's

not hel pful.

I want to sit in aroomwth

M. Talley, and I want to discuss with himthe

t hroughput and what information -- design and

t hroughput issues and what information that O ynpic

may have on those issues. And then ask for

production of that information to be provided. So

am happy to -- although I would -- | nmean, |'m here

It looks like I'"'mgoing to stay over till tonorrow

perhaps to | ook at the OPS docunents.

I would hope that they would be

available to ne tonmorrow. |'Ill stay.

I would |ike

himto be made available. But | don't want to be

sitting in there tal king about whet her

a document
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goes to design capacity or throughput capacity. Al
| want to do is sit and talk to the guy and | earn
about the system and | earn what information is
avail abl e and have it produced to ne.

So |'"m happy to provide that kind of
list of the questions that | would ask himin that
conference as long as it's understood that that
conference is not limted to that. | cannot
anticipate what | do not have discovery and what | do
not know about. The question is how do you nmnage
uncertainty here. Let's not manage it by saying,
Robin, list out your questions before you know
everything, and then we'll sit around the room and
argue about whether we're in the box or out of the
box. That's not hel pful.

JUDGE WALLIS: Could it be understood,
then, M. Mrshall, that M. Brena's questions are
illustrative but not defining?

MR, MARSHALL: Yes. W sinply want to
know how is he going to limt. Clearly, design
drawi ngs, specifications, engineering docunments on the
design capacity for 400 niles of system would be huge.
We want to know how, reasonably, that would be
limted. That won't preclude himfromfollow ng up on

aski ng other questions. But we've produced an awfu
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| ot of material on what the design capacity is.

But it would be very hel pful and
productive to know ahead of tine what area he can
zero in on, as he did on the financial records, by
zeroing in on certain of the expense itens rather
then just having us at sea trying to figure out what,
of all of the things, that he really wanted to know
about .

JUDGE WALLIS: Very well. To the extent
that the identification of questions or areas would
hel p the conpany to prepare to respond to those areas,
that appears to be appropriate. But it should be
understood that that is not limting and woul d not
forecl ose other inquiries.

And | understand the chal |l enges that
the parties face. All of the parties, technically,
the ki nds of discussions that we are engaged in here
woul d nost appropriately have been undertaken between
the parties several weeks ago because of the tining
of the data requests and the need for responses, we
understand the volume, the linited resources of the
conpany. That's why we're here today. And we are
asking all of the parties to be as forthcomng with
each other and as patient with each other and each

other's circunstances as possible, given these
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chal I engi ng circunst ances.

So | would ask that the conpany inquire
as to the availability of M. Talley tonmorrow. That
does not nean that you have to fly himin sick
overnight froma far distant |ocation, but if he is
available and if it is possible to accommbdate
M. Brena's schedule, that would be ideal. |If he's
not, then that's okay, and see what options you have
to provi de soneone to respond to inquiries that would
hel p define the nature of discovery.

And, M. Brena, if M. Talley is not
avail able, if you could accept sonmeone who is
know edgeabl e t hough perhaps not as know edgeabl e as
he m ght be, that probably also would hel p us nove
beyond this in the nost expeditious way.

MR, BRENA: Your Honor, if | may, two
observations. One is that it's information |I'm after
and | think that M. Talley is the person with it. So
I would just ask to know the first available tine that
he's available, then |I'll accommpdate that schedul e.

If that's tonorrow, then I'll stay over
and talk with himtonorrow. But if it's Sunday, 1]
talk with him Sunday, if it's Monday, 1'Il talk with
hi m Monday. But | don't think it's helpful for me to

get in a roomw th someone | ess experienced than he



1674

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

is that may not be able to respond to the types of
qguestions and concerns | have. | believe that would
be a waste of everybody's tine.

Secondly, you know, in trying to say |
don't want to be limted in a box, M. Murshall has
gone to this design capacity, question 102 tal ks
about pipeline capacity -- pipeline capacity, design
capacity, we've tal ked about throughput capacity. |
do not want to get in the room and have there be a
qui bbl e over words.

| am after throughput capacity, design
capacity. | want to know how nuch oil can go through
this line, and I want information in engineering
studi es that they have done to respond to that, or
nodel i ng that they have done to respond to that.
just want to be clear my questions will reflect that
focus, and | hope that with your ruling that ny
guestions would be illustrative but not limted, then
we just need to sit in a roomfor a couple hours.

JUDGE WALLIS: M. Marshall

MR. MARSHALL: | don't know about
M. Talley's availability tonorrow. | am not
avai l abl e, Your Honor, and it seens to nme that | may
be one of the essential ingredients of that. | would

suggest that M. Brena have -- so he doesn't have to
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stay over here -- have that conversation by phone.
There's no need to actually ook M. Talley in the eye
and |l ook at his deneanor. There is no reason to keep
M. Brena down here in this area. That would be nuch
easier to arrange, particularly if he has to be

sonmepl ace el se such as Houston or Chicago.

If we're going to limt it, then two
hours seens to be an exceptional anount of time to
want to, quote, spend tal king about these issues. |
don't want to characterize anything, but | thought
that we woul d nake nuch faster progress than we have.
And one question | eads to another to another, and
it's repetitive to say the |east.

JUDGE WALLIS: We find ourselves having
spent a couple of hours on it just here.

MR, MARSHALL: Exactly.

JUDGE WALLIS: M. Brena, would a phone
i nk-up be a second best solution for you?

MR, BRENA: G ven their response, that
all the records are in Renton and there's a | ot of
them that may be responsive, ny thinking is that if |
sit in the roomit's not because | need to ook himin
the eye, but it's because | may need to | ook at a
docunent that he is characterizing. And it nmay be

possible for himto say oh, we did an engi neering
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study on capacity |ast year before we enbarked on our
capital inprovenments, here it is, does this work for
you? And | look at it and say, yes, thanks, good-bye.

Wth regard to the tine limts, | am
after information, and it took me a lot | onger to get
the information than | thought it should have too.
And so there's frustrations on both sides with regard
to that. | think that the information comes us out
eventually, | think that people are trying to be
reasonable. And | don't want to be in the situation
of I"mout of the box because it's one mnute to go
to two hours and | haven't got the types of
responsi ve answers that | need in order to make this
i ssue transparent. So | -- you know, that's -- 1"11I
be as reasonable as | can and ask as pointed a
gquestion as | can.

JUDGE WALLIS: Very well. If the
conpany continues to be willing to make M. Talley
available, then let's look to his schedul e and what
woul d be an optimal tinme to do that.

MR, MARSHALL: Right. And with regard
to maki ng the docunents avail able on the design
docunents, we thought that just because of the nature
of the docunents being |arge drawi ngs that that's why

we agreed to have them down in Renton.
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Things like M. Brena' s tal king about
now that may be related to studies, those don't need
to be produced in a particular place. And as |
under st and now, although he has not yet said so, he
doesn't want actual design drawi ngs and he didn't
want pipeline cross-sections and nunber of valves and
| ocations. But if he does, we need to know that it,
and that's part of the reason I'masking himto tel
us what it is if he's interested in a particular
segnment or he wants cross-sections and he wants
drawi ngs and specifications and that kind of
engi neering design, then we need to know that.

JUDGE WALLIS: The question -- and thank
you, M. Marshall, for meking the question and
response available -- asks to produce all engineering
studi es and docunents that discuss the design capacity
of the pipeline system And your response says that
t he engi neering draw ngs, specifications, and design
informati on on capacity are available in Renton

So if there are docunents that are
pertinent, the engineering staff knows what they are.
If they are not necessarily available in Renton, then
that also is okay, | think.

MR, MARSHALL: Right. | think so. It's

just a question of, if they want design draw ngs that
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are of a different size and all, it would be hel pfu

to know whether that's going to be part of what Tesoro
wants. And | haven't yet heard whether they want
desi gn draw ngs.

JUDGE WALLIS: M. Brena, are you able
to state at this juncture?

MR. BRENA: [|I'mnot interested in, and
don't believe I"'minterested in, subject to check,
don't believe I"minterested in design draw ngs. |
m ght be interested in design capacity and genera
pi peline capacity and throughput capacity. One of the
things | need to do, Your Honor, is phone our engi neer
to ask himthe questions that | should ask M. Talley.

JUDGE WALLI'S:  Sure.

MR. BRENA: So |'ve gone as far as | can
at this point, but | do think that what's nost hel pful
is for Talley to be in the roomin Renton with ne, and
"1l give himadvance notice of the to questions that
I think we may be there to discuss.

JUDGE WALLIS: We do appreciate the
conpany's willingness to accompdate that request, to
the extent that it's able to do so.

MR, BRENA: Thank you, Your Honor. We
are at 158

MR, MARSHALL: Does Your Honor have
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available to himthe testinony | referred to in
request No. 158?

JUDGE WALLIS: | do not have that
present.

MR, MARSHALL: That's Bobby Talley's
testi nony.

JUDGE WALLIS: M. Brena.

MR. BRENA: Your Honor, just a genera
comment before a specific. The specific coment is,
is produce an explanation as to whether or not the
pressure limtation inposed by the corrective action
are related to the maxi mum operating pressure as
opposed to the maxi mum al | owabl e operating pressure.

MR, MARSHALL: The testinony is pretty
clear in what it states, but the order would speak for
itself in any event, and M. Brena has the order. W
al so should point out that -- does Your Honor have a
copy of our response to this data request?

MR. BRENA: | don't want -- excuse nme.

MR. MARSHALL: Because the actua
response to the data request in addition to the
testimony, which is quite clear, it actually quotes
fromthe second anmendnent to the corrective order
And | don't know if Your Honor has a copy of our

responses.
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MR, BRENA: Which response is that,
Steve?

MR. MARSHALL: To 158, 158(a) which is
what you're just now tal king about. | just want to
meke certain that we're not trying to go over things
that have already been answered in the direct
testinmony and in our current responses because | don't
believe that the docunent you've provided quotes our
answers in any case.

MR. BRENA: Can we go off the record?

JUDGE WALLIS: Yes. Let's be off the
record.

(Di scussion off the record.)

JUDGE WALLIS: Let's be back on the
record, please. W have engaged in a discussion about
the responses to Tesoro data request No. 158 and have
di scovered that some responses have been provided.

M. Brena, are those responses
satisfactory for your client's purposes?

MR. BRENA: They are, Your Honor

JUDGE WALLIS: Very well. Let's nove
on.

MR, BRENA: 164 is a discovery request
that seeks to have identified the handling, you know,

many of the things that | represented to Your Honor
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1 with regard to how the What com Creek expenses were

2 handl ed were described to nme in a technica

3 conference. The essence of data request No. 164 is to
4 have it described to us so that we can rely on those
5 representations in our case.

6 I have nothing to add beyond that,

7 other than to ask that the descriptions be provided.
8 JUDGE WALLIS: M. Marshall?

9 MR. MARSHALL: Well, a lot of this has
10 al ready been provided in the direct testinony, Your
11 Honor, as to how this process goes. | could provide

12 the testinony from Bobby Tall ey that, beginning at

13 Page 14 which is cited in the actual data request,

14 descri bes how that process works. W have said that
15 we woul d, on the Whatcom Creek expenses, we went

16 through that before as to the information fromthis

17 i ndependent i nsurance group and the data that we had
18 provided on that. | think that's sufficient.

19 MR, BRENA: Your Honor, | was asking for
20 the representations that have been nade with regard to
21 how this system works, which have been the basis for
22 the information that we requested and to be

23 menorialized in witing by the conpany.

24 MR, MARSHALL: It is, in the testinony.

25 MR. BRENA: To the degree that the
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1 information is contained in the testinony, we are

2 happy to accept a specific reference that responds to
3 a specific question. To the degree that it does not,
4 and we do not have a response like that -- to the

5 degree that it is not, we would like it explained.

6 And by that | don't nmean now in the hearing room |

7 mean on paper.

8 JUDGE WALLIS: M. Marshall, are you

9 able to provide that information to M. Brena?

10 MR. MARSHALL: Well, to the extent that
11 we al ready provided the information and will provide
12 information in ternms of the invoices, | think that

13 woul d be all that they woul d need.

14 Now, there's -- we've got 164(a)

15 through (h), and I'mlooking at all these now. He
16 wants a statenment fully explained with the costs

17 requested in (g) above -- | don't know where (Q)

18 above is, that appears to be a (g) -- have been

19 excluded from O ynpic's cost of service in the

20 i nstant proceeding. |If such costs have not been

21 excl uded, provide a statenment to explain the basis
22 for all that's been excl uded.

23 But that's the kind of thing that --

24 there's been general testinony on all this. | nean,

25 that's what Ms. Hamer testified to when we started
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out this process this norning.

I think what we ought to do is just go
ahead based on the testinony that's already in the
record and the way we've handl ed this Whatcom County
cost docunentation earlier, and abide by that.

JUDGE WALLIS: M. Brena, why don't you
take a | ook at the testinony that's been provi ded, and
to the extent it's supplenmented by the discussions
that are on the record to date, and then see if
there's any additional response that's required in
order to flesh out the information that you've
requested in 164.

MR. BRENA: |'m happy to do that, Your
Honor. Let nme just ask Ms. Hammer one question, if |
may. Are nmy representations that | nade earlier with
regard to how the What com Creek expenses, were they
accurately and fully stated?

MR. MARSHALL: \What representations
about the Whatcom Creek expenses?

MR, BRENA: | described the system
i nvoi ces being received by the conpany. | went
t hrough the whol e system she was listening. Did you?

JUDGE WALLIS: | recall that.

MR, MARSHALL: M recollection is

that --
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MR, BRENA: | did nost of the talking.
MR. MARSHALL: -- when a bill came in --
Ms. Hammer explained it -- it would go to this group.

This group would send it on to actual insurers would
pay a part. The part that wasn't paid would be booked
as a casualty loss. The part that could be paid in
the future would be part of clains receivable for

i nsur ance.

M. Brena represented that on some
periodi c basis, whether nmonthly or whatever, this
group would send in an invoice to Aynpic, or sone
ot her such type of docunent. That docunment M. Brena
wants to have reconciled to other records. | think
that's what | heard.

If that's what | heard, is that what
you think occurs, Cindy?

M5. HAMMER: Yes, | think that -- to the
best of ny know edge, anyway.

JUDGE WALLIS: If on review of the
transcript you find that there are any inaccuracies,
woul d you let M. Brena know?

M5. HAMMVER:  Yes.

JUDGE WALLIS: Thank you.

MR, BRENA: Okay. | wll reviewit and

foll ow up as need be, Your Honor. 169, which goes --
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1 it's the affiliate paynent issue -- they produced a

2 docunent in the interimproceeding actually, that

3 identified about $22,000,000 of affiliated paynents.
4 It's nmy understandi ng of where we are is they are

5 going to -- | just forgot the termyou used, "dig

6 down" ?

7 MR, MARSHALL: We provided our, what we
8 understood the agreenment to be made by the parties at
9 Page 25 in our response to Tesoro's notion to compel.
10 In that, we indicated that, first of all, there is

11 nothing prior to July 2000 in the managenent fee

12 amounts that are stated in the contracts that have

13 previously been provided to Tesoro. And other outside
14 costs paid and rei nbursed for transition costs, such
15 as transaction costs, have been previously supplied.
16 But we then stated that it was agreed

17 on March 6th that O ympic will provide additiona
18 detail on the third party invoices paid by BP on

19 O ynpic's behalf as indicated in this particular

20 docunent that we have al ready provided.

21 MR. BRENA: Can | see the docunent,
22 pl ease? Do you have it avail abl e?

23 MR, MARSHALL: | don't know. Do you
24 know where that docunent was?

25 MS. HAMVER: | can look for it.
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1 MR. MARSHALL: We had that out when we

2 were tal king about it the other day.

3 MR. BRENA: Your Honor, let ne

4 characterize it. In the $22,000,000 of paynents, it's

5 very sinple lines. Everything that M. Mrshall said,

6 the representation that I'mlooking for affiliated

7 payments since BP Pipeline took over and not before,

8 first of all, | agree with that. The nmanagenment fee

9 accounts we have not asked for detail on because they
10 are contained in the managenent agreenent, and | agree

11 with that.

12 | agree that they agreed to provide
13 addi tional detail, and that would be in the form of
14 line item general |edger detail with regard to third

15 party invoices paid by BP on their behalf. But ny

16 menory is that there is also a category "transition
17 fees." And we asked specifically for the details
18 with regard to transition fees of 2.2 mllion dollars

19 be provided, and it's my understandi ng that they

20 agreed to provide that.

21 These are affiliated paynents we're
22 tal ki ng about here, so. And | don't have the chart
23 in front of me, but my best recollection of our

24 under st andi ng and what |'m asking you to conpel is

25 general ledger line detail with regard to the
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affiliated paynents on every item on OPO 2447-48,
with the exception of nmanagenent fee, with the
understanding that it's tine-linmted and we're
tal ki ng about BP Pipeline's affiliated paynents.

MR, MARSHALL: W th the exception of the
use of the word "affiliated,” that's a |lega
term nology that's being used in a different sort of a
way than what the Commi ssion nay use it here, that's
what we agreed to do.

JUDGE WALLIS: Very well

MR, MARSHALL: And there's no question
that we will give himthe detail on those transition
costs which were paid by BP because the transition
meani ng this nove from Equil on nmanagenent to
BP Pi peline's nmanagenent, there were certain things
that had to be done in that particular transition

MR, BRENA: Your Honor --

MR. MARSHALL: Do you have the top |eve
docunent on that, and we'll give you the detail. |
mean, we'll give you the detail in whatever format
that we have it in.

MR. BRENA: And by the detail, we're
tal ki ng general ledger line itemdetail here, and his
response says outside -- the response he read from

that's why |I'm nmeki ng these comments -- says ot her
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outside costs paid and reinbursed for transition costs
have been previously supplied. | don't know what
that's a reference to. Wat |I'masking for is genera
| edger line itemdetail for everything but the
managenent fee.

MR, MARSHALL: Again, we'll give a nore
det ai |l ed breakdown on what those costs are. | don't
know i f they are on general |edgers because this is
not a paynent that O ynpic paid on the general |edger
But it would be a paynent that BP has nmade on behalf
of Aynpic and then A ynpic reinbursed BP. So the
line itemon rei nmbursenent, when you go to that on
general |edger, won't give you as nuch information as
what we're actually volunteering to give.

I don't know if people followed that,
but | think what we're promising to do is to give
them a nore detailed | evel of what went into those
costs rather than just say, here it is, here is a
lunp sum anmpunt that was paid out of O ynpic accounts
to BP. The information that people really need to
have is what did BP pay for that O ynpic reinbursed
BP for? And we'll get that information.

We're volunteering a | evel of detai
that | don't think his refornmulation actually

capt ur ed.
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MR, BRENA: Let ne just, so that
everybody's clear, there's -- and I wish | had that
exhibit. There's about $15, 000,000 of that 22 that BP
pi peline, as the operators, paid to third parties and
then was reinbursed by OQynpic for. W've asked on a
general ledger line itemdetail for what those costs
were. | acknow edge and appreciate his observation
that that information would not be within O ynpic.
That was paid on AOynpic's behalf by BP Pipelines.

But I'mjust trying to specify the
I evel of detail I'mlooking for with that regard.

Wth regard to the other itens on that
colum, | believe every on other than that one is an
A ynpic paynent itself, and we're asking for Oynpic
documents on that.

MR. MARSHALL: | think we understand the
[ evel of detail on these transition costs that were
paid by BP. Now, to the extent that O ynpic has paid
BP for sonething, we'll provide that too. |If Oynpic
has paid for sonething else other than to BP, it
doesn't seemto be part of that request. | think we
under st and each ot her

JUDGE WALLIS: Are both of you agreed
that you understand each other?

MR, BRENA: | don't think I'll agree to
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that for a while. But | agree.

JUDGE WALLIS: Is that on a matter of
principle?

MR. BRENA: It is, Your Honor. But I
think at this point we're saying the sane thing. And
| don't nean to drag this out, but the response says
sonmet hi ng has been previously supplied, and |'mjust
saying that as | understand what we're both saying
now, | think we're on agreenent.

JUDGE WALLIS: Very well. If on review
of the transcript you discover that you're not in
agreenent, then please comunicate with each other

MR. BRENA: Right. 170 follows the sane

track.

JUDGE WALLIS: Very well

MR, BRENA: 100, it's -- they have
agreed to provide it. |1've offered to tinme limt it
if that would be helpful to them | don't know.

Soneti nmes when you get into expert witnesses their
testinmony is, you know, can go back a very long tine.
And ny understandi ng of our agreenent
is, is that it goes to docunents that they have
within the possession or control of AQynpic or their
Wi tnesses; that to the degree that it is not within

their possession and control, the prior testinony,
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that this list will be conprehensive enough so that
will list all of the proceedings and will include
sufficient detail so that if need be, we can go get
it if it's not within their possession and control
That's my under st andi ng.

MR. MARSHALL: We had an initia
under st andi ng that Tosco, Tesoro and staff would al so
reci procate. That is, we would get fromthem all
copies of testinmony that any of their w tnesses have
provided in the past with a simlar list. And it was
al so agreed that we could defer this one data request
until after the filing of the case.

JUDGE WALLIS: Are those statenents al so
correct, M. Brena?

MR. BRENA: Yes, they are. And the only
t hi ng undeci ded i s whether or not sonme sort of tine
l[imt would be, and | proposed ten years as a tine
limt. There's no reason to produce discovery that's
over ten years old, |I don't think.

MR, MARSHALL: | don't particularly care
about tinme. Let's just do all of it so we don't get
in an argument over period of tinme. |f sonething
proves to be exceptionally burdensonme, we can talk
about that.

JUDGE WALLIS: Very well. Thank you.



1692

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. BRENA: 118 was withdrawn. | did
et my expert just go hone, didn't |°?

107. | should have asked to take this
out of sequence. This was the conversation in which
what we're asking for is copies of supporting
docunents with regard to the cost-of-service anmounts
identified in these years, '96 through '98. The
sim |l ar docunents have been requested and produced by
the FERC staff in '99 forward. And so we're just
trying to go '96-'98. And.

As clarification, we had a conversation
that we're just looking for, in the Form#6, your
cost-of-service information is on Form 700. And we
just asked for the workpapers that supported their
Form 6, Sheet 700 cost-of-service cal cul ations.

JUDGE WALLIS: M. Marshall?

MR. MARSHALL: As indicated in Tesoro's
filing here, the agreenent that we had was that
O ynpic would confirm We woul d ask about whet her
these were. My note was that | was to ask about this
FERC data request, which apparently is a response to
FERC data request No. 23, and see whether there are
filings for these cost-of-service for Form®6
Page 700. And, clearly, if they are, we'll provide

t hem because we're going to provide them for the FERC
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staff too. But 1'd have to confirmthis because when

we got to this, which was, | don't think one of their
priority requests, | don't remenber. | think that
they had -- in any event, we had not had a chance to
bone up on that before we -- Cindy, do you want to add

sonmet hing? She's already confirnmed that we don't have
t hem

JUDGE WALLIS:  Very wel |

MR. MARSHALL: That was quick. She
talked to himthis norning.

MR. BRENA: Who is "hinm?

MR. MARSHALL: She talked to themthis
nor ni ng.

M5. HAMVER: Bernadette [phonetic].

MR. MARSHALL: Bernadette. 1'll check
further, Your Honor, if you would Iike.

JUDGE WALLIS: M. Brena, is that
response sufficient?

MR, BRENA: First, let nme just clarify a
technical factual issue. These would not be filings,
these are workpapers supporting filings.

JUDGE WALLIS: It's understood. It
appears that it is understood.

MR, MARSHALL: These were prior filings

on prior rate cases that would have been done by
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Equi | on because they were the prior operator, and so
that's history. And they aren't there.

MR. BRENA: They have been produced
pursuant to the FERC staff request 23 for 1999, which
is the Equilon period. So with regard to that, we're
asking for two nore years. |'mnot exactly sure why
the Equilon '99 would be avail able but the Equilon '98
woul d not be avail abl e.

The other -- and let nme explain |I'm not
happy with that response because, | nean, you nmake a
FERC Form 6 filing that contains your cost-of-service
i nformati on. Your workpapers supporting that
i nformati on show how it is you derived your
cost-of-service. To the degree that their case is
i nconsistent with the way they have been cal cul ating
it, that may be very inportant information. So
that's why the FERC staff asked for it, and we're
just trying to go back a couple nore years for it.

JUDGE WALLIS: Very well. M. Marshal
i ndicated he would inquire further --

MR. MARSHALL: Right.

JUDGE WALLIS: =-- and | will ask himto
do that.

MR, MARSHALL: Right. And that's what

was trying to say. W had already responded to the
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FERC data request No. 23 prior to this. And | didn't
mean to inply that we hadn't responded, we've already
responded. But anything further, we have | ooked and
there isn't any, but I will we confirmthat.

JUDGE WALLIS: Yes. Thank you.

MR, BRENA: 113 goes into litigation
cost expenses, attorneys' fees, and public affairs
expenses which are included in their rate filings.

MR. MARSHALL: There aren't any, as we
di scussed.

MR. BRENA: There's no attorneys' fees
in your rate filings?

MR, MARSHALL: Let's turn -- no, no.

MR, BRENA: O a Whatcom Creek expense.

JUDGE WALLIS: It is late in the day and
| know everyone wants to talk quickly so we can get
t hrough the renmmining i ssues and get it resol ved.
We're hone, or as close to hone as we can get tonight.

But it's also late in the day for our
reporter, who has two hands and cannot take one
person with each hand. So let's just have one
talking at a time, and if we want to engage in
col loquy, let's go off the record.

MR. MARSHALL: Does Your Honor have a

copy of the referenced request and the quoted
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testi nony?

JUDGE WALLIS: | have a copy of the
request.

MR. MARSHALL: The request refers to BCB
9, Pages 16, Lines 1 through 7. Do you see that?

JUDGE WALLIS: No, | don't. Is this
1137

MR, MARSHALL: Let ne hand it to you
with a comment fromthe actual testinony, and | think
nmy comrent will beconme clear fromthat.

JUDGE WALLIS: Let's be off the record
for a nonent.

(O f the record.)

JUDGE WALLIS: Very well. Let's be back
on the record, please.

MR. BRENA: Your Honor, the portion of
M. Batch's testinony has his description of direct
costs with regard to Whatcom Creek. This | eads back
into the issue of they've represented that the Whatcom
Creek costs associated with addition expenses,
attorney's fees, and public affairs expenses are not
included in the case. This goes to the issue, prove
it. And we have gone through -- I'mtrying -- the
reason that | paused for a noment was because |'m

trying to think whether or not the systemthat they
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have in place would be sufficient to capture this. |
don't believe that many of these expenses would
necessarily be paid by insurance, so |'mnot sure they
woul d be processed on a third party invoice basis to
an i nsurance provider. Certainly public affairs
expenses, for exanple, would not. Typically,
attorney's fees are not covered, or are covered in a
limted respect.

So | guess that -- that the question
remai ns, they have represented that these expenses
are not in their cost-of-service, and |'m asking for
themto prove it.

MR. MARSHALL: The actual request
states, Your Honor, to provide a schedule setting
forth in detail the litigation costs and expenses that
were referred to in M. Batch's testinony. And he
del i neated exactly what those were.

And the answer is, there is no such
schedul e because none of those costs related to the
repair of Oynpic system of damage by the accident,
the costs and judgnents, and then it skips down to
all litigation costs and expenses incl uding
attorneys' fees that arise fromthe Bellingham
accident and all public affairs expenses necessitated

by -- and on and on. The schedule is as |'ve just
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responded. There are no itens that respond to this
request that have been included in the rate case. So
we went over that the other day.

JUDGE WALLI'S: When we get to the sane
i ssue or certainly closely related issue that we
di scussed earlier today relating to the need to
provi de some basis to check the conpany's
representation and to do a little bit of verification
t here.

| sense that Ms. Hammer was anxious to
make a statenent. |f counsel agrees, then that may
be able to nove us al ong.

MR. MARSHALL: Go ahead.

M5. HAMMER: | was just going to say
that all those invoices regardl ess of whether they
are -- have the ability to be collected for insurance
or not go through the sane process. And we do realize
that, that some of the invoices that we filter through
that process are not recoverable.

JUDGE WALLIS: And does that also relate
to the conpany's expense for in-house staff that are
engaged in activities relating to the incident?

M5. HAMMVER: That | can't answer.

MR. MARSHALL: To the extent that it

asks for sonething other than attorneys' fees, it's
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asking for public affairs expenses. And the public
affairs expenses, if they want us to provide a
schedul e stetting forth those that have been i ncl uded
inthis interstate and intrastate rate filing arising
fromthis accident, there aren't any that have been
included. It's all either casualty |oss or insurance
cl ai ms.

JUDGE WALLIS: Even in the accounting
for the public affairs staff?

MS. HAMVER: From ny under st andi ng,
those are all contract enpl oyees. So, yes, they would
go through that process.

JUDGE WALLIS: Very well. M. Brena
does that explanation give you any greater confort
than you had at the beginning of this discussion?

MR, BRENA: Marginally.

JUDGE WALLIS: It does appear that the
conpany is representing that all of those costs do
i ndeed go through that process.

MR, BRENA: | do understand what they
are representing. | would like to be able to verify
t hat .

JUDCGE WALLIS: And | believe, if |
recall correctly, that the information that they

earlier agreed that they would provide should contain
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that. 1Is that correct, Ms. Hammer?

MS. HAMMVER: Yes, that's ny
under st andi ng.

MR. BRENA: Does she have -- and could
ask Ms. Hammer a question, please? Do you have an
under st andi ng of whether or not all those flow through
that systenf

MR, MARSHALL: All those third party --

MR. BRENA: Do you know that?

MR, MARSHALL: That's just the costs
that we just tal ked about?

M5. HAMMER: Yes, | do know that.

JUDGE WALLIS: Very wel |l

MR. BRENA: Your Honor, then just to
state for the record, it's ny understanding that the
i nformati on they have already agreed to provide will
allow us to verify this information. Now, that goes
again to the level of detail that that information is
provided to us so that we can take a |l ook at clains
for which -- that fall in these categories.

So on the representation that the
information that will be provided to us will allow us
to |l ook at these categories of costs and how t hey
flow through that system |'m satisfied.

MR, MARSHALL: Mre to the point, that
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1 if there are costs that are included in this rate case

2 filing that don't qualify as non-Watcom Creek direct

3 costs, that will also be subject to the ability of

4 people to check on that too. So |I think we've got it
5 covered on both ends.

6 JUDGE WALLIS: Very well

7 MR, BRENA: Could | ask just one nore
8 question, factual question. M. Beaver is very

9 i nvolved in the Whatcom Creek matters is ny

10 understanding. Do his invoices flow through the

11 syst enf?

12 MS. HAMMVER:  Yes, they do.

13 MR. BRENA: Thank you. Then I'll wait

14 till we get it.

15 JUDGE WALLIS: Very well

16 MR. BRENA: 115 takes us back into the

17 capacity issues. W asked themto detail the factors
18 whi ch have constrained it and provide the |ist of

19 capacity available for years 1990, list of annua

20 demand by shi pper

21 They have produced historic throughput
22 i nformati on.

23 MR, MARSHALL: | thought we resol ved

24 t hat because goi ng back any farther than we've already

25 provi ded throughput seens to be lot of tinme wthout
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any return.

MR, BRENA: | nmmy have a question
regarding -- |I'msorry, Steve.
MR, MARSHALL: | was just going to say

that this may have been one of those questions that
have been deferred as not being any high priority, and
nmy suggestion would be at this late hour to defer it
further so that M. Brena can consider whether he
needs data goi ng back 12 years or so ago.

We've already supplied a | ot of the
current data.

JUDGE WALLI'S: What tine periods have
been provi ded?

MR. MARSHALL: | don't know how far back
they go, but for the interimcase we went into that in
some detail. | would suggest that we really don't
need it beyond what we've already produced, and if
M. Brena wants to review that and give sonme reasons
why we need to go back any further than we've already
done, then I'Il be happy to listen to that and
respond.

MR. BRENA: W th regard to the second
item list of capacity available in their systemfor
the years 1990 through 1999 and the list of annua

demand by capacity by shipper, | will do that, subject
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to check, and come back if there's a problem The
response we got was deferred and not identified as a
Tesoro priority.

These we identified as -- in this
category what was intended was di scovery we need
prior to preparing cross-exam nation to hearing, and
that will go to the tinm ng question, not the
producti on question

I would like all the production issues
resol ved today, and then the tinming issues resol ved
today as wel |

Wth regard to the first one, they are
i ndi cating that they have a constrained systemin
their direct testinony, and they have not responded
when we' ve asked themto identify the constraints.
So | would ask them for that explanation.

JUDGE WALLIS: M. Marshall

MR. MARSHALL: Too nmuch demand, not
enough supply. That's pretty nuch it.

JUDGE WALLIS: So the constraints are
only with the design capacity of the system rather
than externalities?

MR, MARSHALL: Yes. The system has been
constrai ned, which sinply neans it doesn't have enough

capability to handle all of the demand. So the system
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has been prorated for a decade.

JUDGE WALLIS: Metal pipe as opposed to
a bal | oon?

MR. MARSHALL: Yes. It's pretty much
just a matter of physics.

JUDGE WALLIS: M. Brena, does that
respond sufficiently?

MR. BRENA: | would like this particular
one responded to in witing. W asked themto
identify all factors that cause persistent capacity to
have been constrai ned.

JUDGE WALLIS: M. Marshall, would you
verify whether there are other factors that constrain
capacity, and if there, are provide a witten
response. M. Brena, would that satisfy?

MR. BRENA: Yes.

MR. MARSHALL: OF course the other one
is the OPS order. But | understand --

JUDGE WALLI'S: That has been asked and
answer ed.

MR, MARSHALL: We pretty much understand
t hat .

MR, BRENA: Yes. Excluding the OPS
order, of course.

JUDGE WALLIS:  Yes.
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MR. BRENA: 162 is the OPS stuff. W' ve
al ready discussed this.

JUDGE WALLIS: Very well

MR. BRENA: 167. This goes to, ask for
t he enpl oyees of Aynpic -- we're asking themto
i dentify what people within their systemthat are not
outside contractors are involved in a supervisory or
participatory role with regard to the Watcom Creek
situations of people processing invoices, in-house
counsel reviewing things. W've just asked themfor a
list of people that do that. That's the first part of
t hat one.

The second part goes to engi neering
studies, internal operations audits and stuff, and
the like. And | believe we've already addressed
that. We've asked for the audits, the interna
managenment system audits, that when BP Pipelines took
over that they used as a basis for inplenenting the
changes that they felt were necessary to operate the
line safely.

| think that Your Honor's already rul ed
on that one.

JUDGE WALLIS: Yes, | believe we have.

MR. BRENA: So there is left the

identity of the enployees. And that goes to the
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degree to which there are indirect costs within the
systemthat are included in the revenue requirenent.
Somebody within the system has to be doi ng sonething
to supervise this.

MR, MARSHALL: We went through that, and
Ms. Hammer can explain again, that there aren't --
there aren't enployees who are in charge of the
accounting of this. It's farmed out. The invoices
are just nerely sent out to this outside agent. The
outside agent is not an enployee of Aynpic. Third
party contractors have been used for other parts of
this; is that correct?

M5. HAMMVER: That's mny under st andi ng.

JUDGE WALLIS: M. Brena, does this
inquiry go to questions such as, for exanple, is
Ms. Hammer responsible for the accounting in term of
oversi ght, and should a portion of her tine be
al | ocat ed?

MR. BRENA: Those are the type of
i ssues. There is a very conplex |Iegal and accounting
and engi neering systemin place with regard to
managi ng their | argest expenses in capital projects,
and this goes to who is in the box, and |'ve asked for
themto identify it. | would like a witten response

to this one too, even if it is there are none. | f
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they are going to assert there is no oversight, then
that woul d be fine.

JUDGE WALLIS: M. Marshall

MR. MARSHALL: Go ahead, Cindy. Do you
want to add anyt hi ng?

JUDGE WALLIS: Ms. Hammer.

MR, MARSHALL: Again, | think this is
one of those areas because we've taken out Whatcom
Creek direct expenses, we're now into the nore
nebul ous ground of indirect expenses.

W' ve taken out \Whatcom Creek direct
expenses in order not to have to worry about
i nsurance rei nbursenent and ot her such things.

Again, | don't think that this is going to take us
down a productive path, but the accounting people --
who woul d those be other than yours, pushing

i nformati on through directly?

M5. HAMMER: (I ndicating negatively.)

MR. MARSHALL: That would be it, for the
accounting side. On the engineering side, we can
identify enployees. But Ms. Hammer's tine doi ng what
she does is pretty mnimal, as everybody has had a
chance to understand.

JUDGE WALLIS: Very well. W understand

that but think that this is, even though it may in the
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grand schene of things be a relatively small-scale
matter, it is appropriate. And | would ask the

conpany to identify those enployees to M. Brena.

MR. BRENA: And, Your Honor, | don't
want to get -- they have kind of a unique structure.
| use the term "enpl oyees". They have a manager that
they -- they have agents. | nean, so they have people

that work on this that are under their contract.

So I would just say that when | use the
word "enpl oyees" |'m not even sure how they use the
word "enpl oyees" or yet who is an enpl oyee and who is
not .

JUDGE WALLI'S: Anybody whose activities
the conpany is responsible for who is not billed
t hrough the insurance agent.

MR, BRENA: Thank you, Your Honor

JUDGE WALLIS: Is that --

MR. MARSHALL: Yes. Who is not billed
through the insurance agent.

JUDGE WALLIS: Yes.

MR, MARSHALL: Ckay. Now there are a
nunber of enpl oyees who aren't on salary who are just
i ncluded as part of the overall managenent fee
structure. And so even though -- those are

nonsal ari ed people, so it wouldn't nmatter what part --



1709

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

what -- if they had to work 100 hours or five hours,
it's the same. |s that to be included? Doesn't seem
i ke that woul d make any sense to include those
peopl e.

MR. BRENA: | would like a list. |If
they are under the nmanagenent fee, you could just put
managenent fee.

JUDGE WALLIS:  Very wel |

MR. MARSHALL: Ckay, again, whatever we
spend on tinme doing those things of |esser value
means -- well.

JUDGE WALLIS: We understand that there
is a question of prioritization, but we also believe
that it should not take an extended period of tinme to
identify and wite down those nanes. So we don't
believe that the burden is a strenuous one.

MR. BRENA: Your Honor, 168, | think
that we've covered --

JUDGE WALLIS: Very well

MR, BRENA: -- quite a bit. 138, they

have agreed to provide the news reports that were

referenced. |If they just want to tell us where they
are, we'll go get them
MR, MARSHALL: | was going back to 167,

and Ms. Hamer says if we identify the positions,
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woul d that be suitable? That would be easier to do.

| nmean...

MR, BRENA: | amultimately trying to
get to a dollar figure for these people. If you
identify it by position, will that allow nme to tie in

to a dollar figure at some point in your systen? And
if so, how?

MS. HAMMVER: The position woul d be
easier than the nane.

MR, BRENA: For that purpose?

M5. HAMMER:  Yes.

MR, MARSHALL: |I'msorry. | didn't pick
up on where we were after that?

MR. BRENA: 168, | said we've covered
thoroughly. 138, you need to provide the newspaper
articles. If you just want to refer to them we'll go
get them

MR. MARSHALL: What we did is we said
actually they can be found on the Internet, but
M. Schink, who is the one who had it in his
testimony, that's the GRS-2, he said that they did not
want to look it up on the Internet and he would get it
for them And | think that's where we wound up
yesterday or the day before.

MR. BRENA: | had let nmy expert go
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before, and | had had a note on 164 and 120, and then
to see if |I can coordinate with M. Beaver to get
access to the OPS records. And as far as | know,
those are the outstanding issues. Wth regard to 120,
that's the insurance clainms. That's the outstanding

i ssue.

This is what happens when you | et your
expert go. Can | ask Ms. Hammer a question?

MR. MARSHALL: It depends. \What's this
about ?

MR. BRENA: The What com Creek system
with the accounting that |'ve asked for, do you think
that it will capture the insurance clains?

M5. HAMMER: (I ndicating negatively.)

MR. MARSHALL: \hat insurance clains? |
don't follow that at all

MR. BRENA: The insurance clains related
to What com Cr eek.

MR, MARSHALL: |'m mi ssing sonething
here. | thought that's all that -- | nean, to the
extent sonething is sent to this agent, it is to be an
i nsurance claim Mybe it's just late and |'m m ssing
the. ..

MR, BRENA: Perhaps it's me, but | think

the exanmple that | used -- and | was going to put it
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off and talk with it at a break and didn't -- was Arco
has cessation of business claimagainst AQynpic for
$150, 000, 000. Now you've described the litigation and
t he anmount.

Have you previously disclosed to us the
total insurance clainms? And would those insurance
clains be captured within the accounting relating to
What com Cr eek?

MR. MARSHALL: \Whatever clains have been
made to the insurance conpany woul d be nmade through
that entity, so I'"'mnot sure that that nakes -- it's a
remark that turns on itself.

MR. BRENA: |'m going to go back and do
my homework, and if | need to go back, | wll.

JUDGE WALLIS: Very well.

MR. BRENA: 164, we've done.

JUDGE WALLIS: M. Trotter?

MR. TROTTER: Could | just say on the
record that | believe | nentioned off the record this
norning that we also spent some tine with the conpany
goi ng through our issues. W think we're al nost all
the way there. | don't believe at this nonent we need
a ruling fromyou.

JUDGE WALLIS: Very well.

MR, TROTTER. So we'll continue to
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di scuss these with counsel in areas where we still my
have some need for additional information.

JUDGE WALLI'S: Thank you very much

MR. FI NKLEA: And, Your Honor, Tosco is
in the same position with regard to the passwords and
the password-protected information. W're stil
wor ki ng that out and | believe we'll be able to reach
agreenent. |If not, we'll be back

JUDGE WALLIS: Thank you very nuch

MR. BRENA: And those issues that Tosco
and staff have brought forward are also issues to
Tesoro, but I will reserve the right to coment unti
such time as we see what that process produces.

JUDGE WALLIS: Very well. Let's be off
t he record.

(Di scussion off the record.)

JUDGE WALLIS: The conpany has agreed to
share the availability of its wi tnesses by noon on
Monday to the extent that their wi tnesses are
avail able to discover that information. 1s that
correct?

MR. MARSHALL: Right. Available on --
for the depositions? Maybe | didn't...

JUDGE WALLI'S: By noon Monday, the

conpany woul d share with the parties those w tnesses
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who will be available during the first week of April

MR, MARSHALL: Yes.

JUDGE WALLIS: And share the names of
any people who will not be available during that first
week and propose alternative dates as soon thereafter
as possible, or even before, if that is feasible.
Wth the understanding that if you can't reach a
Wi t ness by noon on Mnday, you wll continue your
efforts to reach that witness and will respond with
that information as soon as it becones available to
you.

MR. BRENA:  Your Honor, | wanted to
respond to just one or two itenms. One is the
drop-dead date for data requests that have previously
been asked shouldn't be inpacted by additional data
requests. | nean, Tesoro asked one set of data
requests the first week of February. And we'l
identify what we need to put our case on

Secondly, any conversation on the
schedul e needs to recogni ze that we need that
information to put a case on whether it's before this
Commi ssion or before FERC. Let's not ignore that
reality in setting these dates, because the reality
is we're in the identical situation at FERC. | am

trying everything | can to avoid arguing the sane
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argunents in two difference places. If the

i nformati on cones to ne in one place, that's fine.
There's no reason for two ALJs to have to go through
this soft of process, there's no reason for nme to
have to go back and talk to Larry MIler, their FERC
counsel, for four days and then go before the judge,
that's an incredible waste of tinme. So, practically,
because this case was schedul ed first, Your Honor
needs to recogni ze that for the sake of coordinating
t hese cases, that information needs to be avail able
to here to neet both of those deadlines.

MR, MARSHALL: Just one responsive
observati on and conment .

JUDGE WALLI'S: Just a nonent,

M. Marshall.

MR, BRENA: | wasn't quite done. And,
secondly, | can appreciate that there's an awful | ot
of work for Ms. Hamrer to do, but BP Pipelines is the
second | argest pipeline operator in the world. And if
they is a constraint on their resources, then that
goes to resource allocation decisions within their
manager and operator, and the fact that we have only
Ms. Hammer with regard to financial matters here is
not a decision that anybody but them nade.

So the size of the snake could have
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been an anaconda, but they chose to nake it a
gardener snake rather than an anaconda, and now t hey
just keep pointing out that it's a gardener snake.
VWhen you go file a 76 percent rate increase, then you
shoul d expect to be in this kind of room doing these
ki nds of things when you had a full rate increase
three years ago, so | amonly synpathetic to this to
a degree.

You file a huge rate increase,
massi vely | arger than anything else, right after
getting a full rate increase three years ago, and
then you dedi cate one or two people to the job, then
you cone in here and try to get mleage out of an
inability to produce information.

JUDGE WALLIS: M. Brena, | have to --

MR, BRENA: Okay. |I'Il stop.

JUDGE WALLIS: -- interject by recalling
one of the favorite expressions of Chuck Knox -- |
believe | have the nane correctly -- who said you've
got to play the cards you're dealt, and right now we
have these cards to deal with, and we will play them
the best way we can.

M. Mrshall, did you want to nake a
bri ef response?

MR. MARSHALL: I want to make an
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observati on about the FERC proceeding. The FERC
proceeding is preceding this one nowin terns of
filing. We in this room and | have been trying to be
very careful not to meke representations with regard
to that schedul e and those procedures. That is up to
those people who are dealing with the FERC proceeding
to handle, and |I'm not here to nake any
representati ons about whether that ought to be

post poned.

I think this ought to be postponed and
we'd have the FERC record. That part's been clear
and we've stated that to the Conmission. But | don't
want anything to be interpreted as to our acceding to
any delay in the FERC proceeding. Qur d'ruthers
woul d be to have that, indeed, go first and be able
to hand the baton to the people back in
Washi ngton, DC to deal with further discovery issues
with respect to FERC di scovery and with respect to
di scovery that's filed in both places. 1'd nuch
rat her have the FERC Washi ngton DC counsel handle
these requests because they prepared the testinony in
this case, and they have, in |l arge degree, prepared a
| ot of the responses.

And one final record, these notebooks

represent an enornous volune of material and answers
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to interrogatories and data requests that have been
filed. The notion that we are com ng up to sone
deadl i nes without a lot of information is an
assunption that we should not for a nonent accept.

And we've made tremendous anount of
progress in whittling down the renmi ni ng anounts of
di scovery that need to be provided. And, again, we
woul d just encourage all the parties to focus on
doing that further. And | do appreciate the efforts,
particularly by staff, to renove sone of the requests
t hat woul d have taken us an enornous anount of tinme
to perform

Ms. Hammrer asked ne to make a fina
coment, and | don't believe | will. But there have
to be some constraints on the anmount of tinme
i ndi vi dual enpl oyees are put under the gun to be kind
of beating around the bush about what | nmean. And
there are some people who | think are nore able to
bear that kind of stress and burden, and | woul d hope
that we recogni ze that.

JUDGE WALLIS: | would like to conclude
our discussion by acknow edgi ng the degree of patience
and cooperation that everyone in the room has
di spl ayed. The conpany in recent tinmes has been very

responsi ve and has exerted a great deal of effort to
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provi de those. W do ask that that continue.

The possibility of securing assistance
fromBP in sonme regards has been nentioned. If that
avenue is avail able, we encourage you to pursue it.
If it is not that nay be just one of the cards that
we have to play, having been dealt it.

I do acknow edge the parties' albeit
reluctant but sincere and good faith acts in reducing
the vol unme of your discovery and ask that, as we go
forward, that we all keep in mnd that deadlines that
we face and the challenges that we all face be
consi derate of each other and conpliant, as you have
denonstrated that you can be.

We did, | believe, agree that the
drop-dead date for all discovery would be March 22,
whi ch would indicate that the deadline for submtting
t hat di scovery would be --

MR. MARSHALL: -- the 12th. Except we
can't count weekends.

MR, TROTTER: Probably Monday.

JUDGE WALLI'S: Probably Monday, yes.

MR. MARSHALL: For new di scovery,
probably woul d be Monday in this matter.

JUDGE WALLIS: |Is there anything el se

that we need to attend to? | believe that we have al
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1 of the statenments of the parties' agreenent and al

2 the rulings that the parties have asked for

3 confortably within our record at this tine.

4 MR. BRENA:  Your Honor, | would just

5 like clarification, and it's nore for Aynpic's

6 benefit than Tesoro, but nmy suggestion -- and | don't

7 know if it was adopted in your ruling. That's why I
8 just want to ask for clarification -- was that the

9 drop-dead date of March 22nd for the production of

10 di scovery concerns information that the parties

11 i dentify on Monday as being necessary for their case.
12 MR, MARSHALL: That's discovery.

13 MR. BRENA: There is discovery that if
14 we don't get -- | nean, so we need --

15 JUDGE WALLI'S:  Yes.

16 MR, BRENA: -- kind of two drop-dead

17 dat es.

18 JUDGE WALLI S:  Yes.

19 MR. BRENA: W need one that's necessary

20 to put together the testinmony that the parties have

21 identified.

22 JUDGE WALLIS: Yes, that is correct.
23 MR. BRENA: And then we need a second
24 one for everything el se.

25 JUDGE WALLIS:  Yes.
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MR BRENA: So | wasn't sure if you
were. ..

JUDGE WALLIS: Yes. No, | was not
i ntending to advance any | ater date.

MR. MARSHALL: And that, of course,
doesn't apply to discovery that A ynpic would want to
do of staff and intervenors.

JUDGE WALLIS: Yes. That is correct.

MR. MARSHALL: That deadline is off in
the future.

JUDGE WALLIS: Yes. Today it is.

MR, MARSHALL: At sone point we'll set
one, |'m sure.

JUDGE WALLIS: Al right. | would thank
everyone for your extensive patience today, and this

conference is adjourned.

( PREHEARI NG CONFERENCE WAS ADJOURNED AT

5:45 P.M)



