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JOINT COMMENTSON
QWEST’'SQPAP COMPLIANCE FILING

AT&T Communications of the Pacific Northwest, Inc., AT&T Loca Services on
behdf of TCG Sedtle and TCG Oregon (collectively “AT&T”), Time Warner Telecom
of Washington, Electric Lightwave, Inc., WorldCom, Inc. and Covad Communications
Company (collectivdy “CLECS’) submit these Joint Comments on Qwest's QPAP
Compliance Filing.

The CLECs have thoroughly reviewed the QPAP submitted by Qwest in May 28,
2002 entitled “Qwest’'s Compliance Filing.” In doing so, they have found numerous
issues, articulated below, where Qwest either completely and overtly did not comply with
the Commisson's order, or only patialy complied, negating the effectiveness of the

ordered changes.



COMMISSION'SABILITY TO CHANGE AND CONTROL THE
PERFORMANCE ASSURANCE PLAN

Qwest is gmply noncompliant on this essentid issue  The Commisson's
mandate to make specific changes to the Qwest Performance Assurance Plan language to
dlow the Commisson unfettered change control during the various Sx month reviews
was clear in both its Thirtieth and Thirty-Third Orders.

Specificaly, inits Thirtieth Order, the Commission expresdy stated:

Having reviewed the Texas plan, the CPAP, the Utah Staff Report, and

recent orders from Wyoming and Montana,* we agree with the parties that
Qwest must modify the QPAP to dlow the Commission authority to
determine whether changes ought to be made to the QPAP. Qwest must
amend section 16.1 of the QPAP to strike “ Changes shall not be made
without Qwest’s agreement,” and add the following: “After the
Commission consider s such changes through the six-month process, it
shall determinewhat set of changes should be embodied in an amended
SGAT that Qwest will file to effectuate these changes.” 2

In the same Order, the Commission made clear that it did not wish to reinquish any of its
dated authority indicating:

At the heart of thisissue is the Commisson’sindependent authority to

review Qwest’s service. While Qwest may argue that the CLECs elect

remedies by adopting the plan to the exclusion of dl other dterndives, the

Commission does not reinquish any authority, nor isit required to do soin

approving the QPAP.2

Then, in its Thirty-Third Order when rgecting aternative language that Qwest
proffered regarding Commisson change control and specificdly referencing plans that

dlow unfettered change control, the Commisson rejected any changes to its ordered

! Cites omitted.
2 Thirtieth Supplemental Order at 1146, 1347 and 1348.
31d. a 1109.



language indicating “(w)e are not persuaded to modify our decision on this issue, and
deny Qwest’srequest for reconsideration.”*

Intead of complying with the Commisson's clear mandae in both its Thirtieth
and Thirty-Third Supplemental Orders, Qwest proffered a far less than literd trandation
of a recent Colorado Peformance Assurance Plan in which Qwest sgnificantly modified
the Colorado language to its liking. Besides the fact that Qwest has flagrantly and overtly
circumvented the Commisson’'s direct Order, the acceptance of this language by this
Commisson would dgnificantly dter the Commisson's ability to meke changes to the
plan, period.

For example, in the Thirtieth Supplemental Order, the Commisson indicated that
among other things, it would and/or could revisit the issues of pendty escaation,® Tier 2
payment escdatio®” and a cap cary forward provison” a the sx month review.
Pursuant to the new Qwest language, the Commisson would not have the ability to
review any of these areas and a sgnificant mgority of al of the other areas of the plan at
the 9x month review or a any other time. This is because the new Qwest proffered
language expresdy states Sections 4.0, 5.0, 6,7,8,9,10,11, 12, 13, and 14 in their entirety;
Section 16.12 and “any proposad that does not relate directly to measuring and/or
providing payments for non-discriminatory wholesde performance”  “will not be digble
for review a the six month review.”®

Congdering that the remaining seven sections (there are only eighteen sections in

the Qwest proffered QPAP) are dther introductory, do not reate to the actua

* Thirty Third Supplemental Order at 146.
® Thirtieth Supplemental Order at {70.
®1d. at 187.

1d. at 27-28.

8 Quest’ sExhibit A at §16.7.



functionality of the plan, or incorporate the taboo sections® under Qwest's proffered
language, the Commission will have no ability to make changes to the plan whatsoever.

Qwest then introduces the concept of a judicid stay in 8168. Fird, the
Commisson has expresdy regected the Utah Stipulation language including the concept
of a stay in its Thirty-Third Supplementd Order.’® Furthermore, as the CLECs have
consgtently argued, a stay could tie up any changes that this Commisson wished to make
for years. Even worse, now Qwest's proffered language makes any change tha the
Commisson wished to make improbable to survive judicid review, as 816.7 expredy
takes away the Commisson’s ability to make any changes to the fundamenta eements of
the plan during the sx month review. Thus, dl Qwest would need to do is point to a
court of competent jurisdiction that such a change is outsde of the four corners of the
document.

Kegping in mind that Qwest was ordered by this Commisson to change a
sentence in QPAP 8§16.1, this Commisson should also rgect the remainder of the
changes that Qwest has proffered which include;

1) Reintroduction the concept of the 10% collar even though this Commission

expresdy rejected such an ideaiin its Thirty-Third Supplemental Order.*!

2) Qwest introduces an “out of the blug” mandatory Sx-year sunset provison

even though such a provision was never proffered or contemplated by this
Commission on the record.!?

% Section 1.0 istheintroduction, § 2.0 exclusively discusses how 6.0 and 7.0 operates, § 3.0isa
declaration section, 15.0 exclusively relatesto audit; 8 16.0 isthe six month review section that usurpsthe
Commission’ s ability to make changes to the plan; 8 17.0 merely indicatesthat it is avoluntary plan, and
818.0 indicates that there should be dispute resol ution.

10|d. (possibly deferring it to the six month review).

M Thirty-Third Supplemental Order at 148 (possibly deferring it to the six month review)

12 The CLECs (and from the record it appeared the Commission) believed that because the Commission
was usurping change control authority away from Qwest, they could sunset the plan on terms and
conditionsthat it felt were appropriate.



It is dso important to note that Qwest’s new language is an extremey bastardized
verson of the Colorado six-month review. Some essentid differences are asfollows:

1) Inthe Colorado plan, the subjects that are “off the table’ are merely deferred
to athree-year review.™® Pursuant to Qwest’s proffered Washington QPAP,
they cannot be reviewed a any time.**

2) A comparison of the plans demondtrates thet thereis far more language “on
the table’ in the Colorado sx month review than the Washington six month
review due to Qwest’ sinterpretation of what sections of the Washington
QPAPfit into §16.7(1)(2)(3)(4)(5) and (6).2°

3) The 10% collar in Colorado includes a prophylactic adlowing CLECsto
recover even if the 10% collar is exceeded. Qwest has struck such a
provision.®

4) A provison in the Colorado plan alowing changesto PID modification
outside the six-month review was stricken by Qwest.*’

5) The entire three-year review provision including the ability to make changes
on the “off the table’ provisionsin such areview was stricken'® and amore
limited two year review was put into place.®

The CLECs further note that Qwest recently acquiesced to andlogous language
that this Commisson requested in North Dakota  Specificdly, Qwest’s filed 816.1 in
North Dakota states as follows:

16.1 Every six (6) months, beginning six months after the effective date of the first
Section 271 gpproval by the FCC of one of the States that participated in the

13 See Colorado Remand Order at §18.7. (previously provided to this Commission).
14 Qwest’ s Washington QPAP at §16.7.
15 |n aside-by-side comparison to the Colorado Plan, the CLECs have interpreted the “off the table” QPAP
issues as follows:
(1) The statistical methodology (Sections 4.0, and 5.0) except for additions to the variance tables
for new Tier 1 measures;
(2) The payment caps (Section 12.0);
(3) Theduration of the QPAP {Section18.11)-
(4) The payment regime structure (Sections 6.0, 7.0, 8.0, 9.0, —10.1 102 10.3 and-10.4)
except for the addition of payment amounts for new Tier 2 measures and-of payment

(5) Thelegal operation of the CPAP (Section 13.0 s 15.0and 16.0):
a ne g_en _ amith a Talalaal='a

(7) Any proposal that does not relate directly to measuring and/or providing payments for non-
discriminatory wholesale performance.

i: See Qwest's QPAP Compliance Filing at p.5.
Id.

18 CPAP at §18.10.

19 Qwest’ s Washington QPAP at §16.2.



multi- state QPAP section-274r eview proceeding, Qwest, CLECs, and the
Gemmpssensef—the&staeCommlsson dhd| participater-a-commen-review-of
the performance measurementsin entsin the Ol QPAP to determine whether measurements
should be added, ddleted, or modified; whether the applicable benchmark
standards should be modified or replaced by parity standards; and whether to
move a classfication of ameasurement to High, Medium, or Low or Tier 1 to
Tier 2. The criterion for reclassification of a measurement shdl be whether the
actud volume of data points was less or greater than anticipated. Criteriafor
review of performance measurements, other than for possible reclassification,
shdl be whether there exists an omission or failure to capture intended
performance and Whether thereis dupl|cat|on of another meesurement Iheimsi

exeept—theiA=¥ dlqoutesesiéewhaher—new Qardlng addlng! deletlng! or
|f¥|ng pen‘ormance measurements-should-be-added shdl be resolved by ere

othe Commisson. The NDPSC

etalnstherlght to add topics and criteria to the sx-month review, retains
the ability to order changesif the QPAP isnot in the public interest, and
retains the ability to hear any disputesregarding the six-month review. The

Commission may conduct joint reviews with other states. Any changesat the
six-month review pursuant to this section 5:18:3-ef-the SGAT-which-gl

I@mdggglv {0 and modlfv thls agreement between gwest and CLECeneLQwest

ViViala anlaa’a

The CLECs ae unceatan why the such language giving the Commisson unfettered
change control is acceptable to Qwest in North Dakota, but deemed inappropriate to
Qwest in Washington.

In summary, Qwes’'s language is extremey problemaic and definitely non
complaint with this Commisson's order. As displayed by the plethora of in Qwest
territory and out of Qwest teritory Commisson orders proffered in recent CLEC

pleadings, this Commisson is hadly “out in left fidd” in requiring such language®

20 North Dakota QPAP Compliance Filing (May 30, 2002) at §16.1. (Attached as Attachment A).
21 Asthe Commission noted in its Thirty-Third Order, the language giving the Commission change control
isfound in the M assachusetts and New Y ork plans.



Qwest should be found non-compliant, ordered to comply or fall the Commisson's
public interest inquiry.
. PAYMENT CAP

This Commisson indicated tha there should be a 36% cap of the reevant
“ARMIS Net Revenue a risk for payment to CLECs for falure to meet designated
performance standards.” %2

A. 36% Cap

A review of Qwed’'s language indicates that Qwest contemplates that cap to be
more than the cap for the plan. Specificdly, 812.1 indicates “CLEC agrees that this
amount conditutes a maximum annua cap that shal gpply to the aggregate totd of Tier |
liquidated damages, including any such damages paid pursuant to this Agreement,
any other interconnection agreement, or any other payments made for the same
underlying activity or omission under any other contract, order or rule and Tier 2
assessments or payments made by Qwest.”

Thus it is clear that Qwest’s liability exigting in or outsde of the QPAP is capped
a 36% of its net ARMIS revenue. The result is that Qwest has absolved itsdf of ligbility
for any cause of action over 36% of its net ARMIS revenue, period.

This language is contrary to every performance assurance plan existing® and
certainly does not reflect the Commisson’s intent. The language in bold should thus be
gtricken to reflect that the cap is the cap on the plan.

B. Most Recent ARMIS Data

In order to be compliant, Qwest must aso modify its PAP to include its most

22 Commission’s Thirtieth Order at f51.
2 For example, New Y ork and Colorado set acap for payments exclusively in the plan. Texasincludesa
cap for all liquidated damages but not all damages period.



recent ARMIS data.

Section 12.1 of Qwest’s compliance filing reads, "There shal be a cap on the totd
payments made by Qwest for a 12 month period beginning with the effective date of the
PAP for the State of Washington. The annud cap for the State of Washington shdl be
$81,000,000 (36% of the 1999 ARMIS Net Return)."

The Commission’'s 30th Supplemental Order at paragraph 56 directs Qwest to
update section 12 of the QPAP to reflect the use d current ARMIS data. The ARMIS
datafor 2001 is now avalable. Attachment B to these comments is the updated version,
with 2001 data added. To be compliant with the Commisson’s order on this issue, the
above bolded language should be replaced with the bllowing: "$94,861,000 (36% of the
2001 ARMIS Net Return).”

[11.  SPECIAL ACCESSREPORTING

The Commisson directed Qwest “to begin filing monthly specia access reports
for Washington a the same time it begins specid access reporting to the Colorado
Commission.” 30th Supp. Order, 1119. The Commisson reterated that requirement in
denying Qwedt’s petition for reconsideration on thisissue:

Our decision in the 30™ Supplemental Order requires Qwest to
report its monthly provisioning and repair intervas for specia
access circuits a the sametime it begins specid access reporting to
the Colorado commission. We did not require that a PID or PIDs
be developed for performance in provisioning and repairing specia
access circuits, nor that payments be required under the QPAP.

Qwest must report on specid access measures for Washington
using the same measures on which it reports to Colorado.

33rd Supp. Order  34.
Qwes’s compliance filing is devoid of any reference to this requirement. As a

result, neither the Commisson nor the parties (especidly those parties tha ae not



participating in the Colorado proceedings) know how Qwest will comply with its
obligation to report on specid access measures. Qwest has not specified when it will
begin to provide the reports, the form of the reports it will provide, the information that
will be included in the reports, how tha information will be compiled, or to whom Qwest
will provide the reports. Qwest should provide such information, particularly in light of
Qwedt's continuing reluctance to provide any reporting of specid access service and
Qwedt’'s representations that it cannot comply with the Colorado Commisson's — or this
Commisson's — requirements to do 0. Qwedt, a a minimum, should provide the
Commisson and the parties with Qwest's interpretation of the obligations that the
Colorado Commisson has adopted, along with a detalled explanation of how Qwest
intends to implement those obligations in Washington.  Indeed, the Commisson recently
imposed just such a requirement with respect to Qwest’'s compliance with the FCC's
specid access reporting requirements under Section 272(e)(1).  34th Supp. Order 1 125-
27 & 189-91.

The Commisson, therefore, should not find Qwest in compliance with the 30th
and 33rd Supplementd Orders until Qwest provides the Commisson and the parties with
a detaled explanation of how Qwest will provide the same specid access reporting in
Washington that Quwest will provide in Colorado.

V. SPECIAL FUND & MULTI-STATE AUDITSINVESTIGATIONS

The Commisson has made clear tha it will not make any decison at this point as
to whether it will contribute to, and/or participate in, a multi-state audit of Qwest's
performance measures and performance data See 30" Supplemental Order, { 241 “we

defer our decison on paticipation in any multi-State audit process until a later date’);



33" SQupplemental Order, 55 (“the Commission will await the outcome of that process
before deciding whether to participate in a multi-state process, as well as the extent of our
participation and funding for the process’). Despite that twice-repested statement,
Qwed, in its “compliance’ filing on the specid fund and multi-state auditsinvestigations,
see Exhibit K, Sections 11.3 and 15.1, attempts to backdoor a multi-state audit
requirement into the QPAP. Because, as st forth more fully beow, Qwedt's
“compliance” filing is nothing more than the same song and dance previoudy rgected by
the Commission, certain portions of Qwest’s compliance filing should be struck.

A. Qwest Has Improperly Included Sections 11.3.1 through 11.3.3.

The firg area in which Qwest attempts to force the Commisson into acquiescing
in a multi-gate audit is Section 11. At Paragraphs 11.3.1 through 11.3.3, Qwest spells
out the precise same mechanism for Commisson contribution to and participation in a
multi-Sate audit as it did in the origind QPAP it filed with the Commisson following the
issuance of the multi-state Fecilitator's Report.  Specificaly, Qwest describes the method
by which a “Specid Fund” will be created, the monies that will be deposted into the
Fund, how disbursements shdl be made from the Fund, and the advances, if any, that will
be made to the Fund. These provisons, however, are flaily inconsstent with the
Commisson's 30" and 33" Supplementa Orders, which made clear that no provisions
should be made or included in the QPAP regarding the cregtion or management of a
gpecid fund a thispoint in time:

We will defer any decision whether to contribute a portion of Tier 2
funds to a Special Fund and whether to require Qwest to contribute
any funds, including a portion of the escdae Tier 1 funds, to the
Specid Fund until we determine our participation level in a multi-

state process. Any later decison to use Tier 1 funds will apply on a
going-forward bass.. . . .

10



Until we determine whether to participate in any multi-state
process, Qwest must ... maintan an identified escrow account and
depost any payments of Tier 2 funds for Washington State into that
account. We will review the proper placement of these funds based
on our decision whether to participate in a multi-state process.*

*k*

the Commisson will awat the outcome of that process before
deciding whether to participate in a multi-state process, as well as
the extent of our participation and funding for the process.?®
Rather than adhere to the Commission’s clear directive, however, Qwest perssts
ininjecting into the QPAP unwarranted and impermissible language. Qwest’ s attempt
should be rgjected, and QPAP Sections 11.3.1 through 11.3.3 should be struck in their
entirety. Furthermore, any reference to a specia fund including in Nonetheless, Qwest's
compliance filing contains multiple references to the “specid fund.” To be compliant
with the Commission’s orders on this issue, Qwest must delete dl referencesto the
specid fund, including those contained in sections 16.2, 16.9 and 16.12.
B. Qwest Yet Again Improperly Attemptsto Shoehorn In Language
That Will Result in the Commission Being Forced to Participatein a
Multi-State Audit
The most egregious example of Qwest's refusd to obey the Commisson's

mandate with respect to the multi-state audit issue comes in Section 15.1, where the

practical consequence of Qwest’s proposed language is to preclude independent audit and

24 30" supplemental Order, 11 160-161
25 33" qupplemental Order, 1 55.

11



investigation.®®  As an initid matter, Qwest justifies its proposed language for Section
15.1 with the tired argument that multi-State audits are necessary to ensure that Qwest is
protected from duplicative audits. Qwest’'s QPAP Compliance Filing, p. 7. Yet agan,
Qwedt's proposed language is too little, too late. Moreover, it is the same argument
Qwest has made twice before, abeit dressed up in new language. Qwest has known from
the outset of the Commisson’s condderation of the QPAP that states could choose to
undertake their own audits. Yet, even as it recognized that posshbility, Qwest urged only
coordination among the various saes and not, as it nhow does, the incluson of language
making mandatory coordination among, planning and conduct of, audits and a severe
circumscription of the scope of the audit. Had Qwest beieved that this was the only
gopropriate method by which an audit should be conducted by an individud date
commisson, it should have sad 0 from the outsat, rather than waiting until it was too
late for parties to adequately respond to Qwest’s latest argument.

The time for Qwest to propose these changes to the QPAP was back in August,
when the QPAP was under congderation by the Facilitator and, later, in November and
December 2001, by the Commission. Further, Qwest has proposed brand new language
and concepts a a time when there is no possihility for adequate and thorough review or
even any discovery regarding the impact of these proposed terms. Thus it is unfar and
improper for Qwest to raise issues that should have been fleshed out, briefed and argued

previoudy.

28 Quest also makes the misleading statement that “Qwest’ s system for producing performance
measurements are the same for all states.” Qwest’s QPAP Compliance Filing, p. 7. Of course, that is not
the case, as demonstrated by Liberty in the data reconciliation in which certain reporting and dataintegrity
issues that Liberty documented occurred for some products, some states and some CLECSs, and not others.

12



The egregiousness of Qwedt's “PAP about-face’ a the deventh hour is
underscored by the overreaching nature of its proposed language. As Qwest lays out
quite plainly in its proposed language for Section 15.1, the Commisson will never be
able to independently conduct its own audit if (1) it does not coordinate with any and al
other audits; (2) is not planned and conducted so @ to ensure that there is no duplication
of issues, and (3) is not planned and conducted so as to ensure that nothing about Qwest’'s
businesswill beimpacted. In redity, what this meansisthat:

if the Commission wants to undertake an audit and any other
Commission or multi-state body is merely planning to undertake an

audit, regardless of scope or nature of either audit,

if the Commission wants to undertake an audit and any other audit,
regardless of scope or subject of either audit, is ongoing,

If the Commission wants to undertake an audit and the scope of the

audit includes any performance measure or performance data

consdered by any other planned or implemented audit a any time,

if the Commission wants to undertake an audit and it in any way

impairs Qwest’ s ability to comply with the provisons of any PAP

(such asthe audit provison of the Montana QPAP), or

if the Commission wants to undertake an audit that requires work

outside the scope of Qwest’s regular course of business,
then, the Commisson cannot perform that audit. Needless to say, the numerous and
severe redrictions Qwest seeks to impose on the Commisson’'s ability to conduct an
independent audit cannot be squared with the 30" and 33" Supplemental Orders, which
explicitly reserve to the Commisson the right and ability to conduct audits when and

where it believes appropriate and necessary. Qwest's proposed language for Section 15.1

must be rgjected and struck from the QPAP.

13



The sheer audacity and overreaching nature of Qwest's proposed language is
mind-boggling. Take, for instance, the requirement that no audit can be conducted if it is
outsde the “reasonable course of Qwest’s business” It is Smply not possible to conduct
an audit that is within the reasonable course of Qwest’s business. That is to say, audits
are not a reasonable or regular course of any company’s business, and they can require
companies to go outsde the regular and reasonable course of their busnesses smply
because they require the production of, and access to, information that is not ordinarily
utilized by a company in conducting its busness. The Libety data reconciligtion best
reflects this fact. More particularly, in order to reconcile the parties conflicting data,
Liberty required the production of the underlying work log and other documentation
maintained by both Covad and Qwest. While both companies create and compile that
information in the regular and reasonable course of their respective businesses, it was
neither regular nor reasonable to then turn around and dedicate the resources and man
hours to produce these massve quantities of documents and subsequently answer any
questions that flow from them, as Liberty required in order to undertake even the degree
of reconciliation that it did. Thus, for Qwest to include a redtriction that the audit cannot
go beyond anything that would require work outsde of the regular or reasonable course
of its busnessisto eviscerate the purpose and terms of the QPAP s audit provisons.

Qwest’s concerns about audit multiplicity and conflict are without bass  Simply
because the Commisson has expressed an initid preference for an independent, rather
than regiona, audit, does not mean that Sate coordination is precluded.  Indeed,
coordination is necessaxily ensured because, just as Qwest will druggle if numerous

audits are ongoing, so too will CLECs — who are necessary participants to any audit and

14



who have far fewer resources to participate in numerous competing audits. More
importantly, the Commisson has not precluded the posshility of joining in a multi-state
audit proceeding. Indeed, the language the Commission ordered for Section 15.1 dates
that the Commisson “may, a its discretion, conduct audits through participating in a
collaborative process with other states® -- much as it did in connection with the hearings
on the QPAP in August 2001. Thus Qwest's concerns regarding multiplicity of audits
may come to naught since there exigts the reasonable possibility that Washington may opt
to participate in a multi- state proceeding.

Finaly, as the Commission correctly recognized in its 30" Supplemental Order,
prudence dictates that any decison as to participation in a multi-state audit should be
withhed until the process is deveoped and dl issues surrounding long-term PID
adminigration ae rexlved.  Until tha time, there is no bass upon which the
Commisson can determine whether participation in a multi-state proceeding is
gopropriate or whether such participation would effectively eviscerate its ability — and
legal obligation — to act in the best interest of Washington residents and to ensure that
Qwest provide sarvice in a manner tha is far, reasonable and in furtherance of
competition in this gate.  Thirtieth Supplemental Order, § 37. For al these reasons,
therefore, Qwest’s proposed language for Sections 11.3.1-11.3.3 and 15.1 should be

rejected and struck from the QPAP.

15



V. QWEST OMITTED LANGUAGE FROM THE CPAP THAT THE
COMMISSION ORDERED IT TO INCORPORATE REGARDING
SERVICE QUALITY PAYMENTS
Sections 13.8 and 12.1 of the QPAP reieve Qwest from an obligation to pay

pendties under the QPAP where Qwest is subject to payments or pendties for the same

activity under contract, order or rules. The Commisson ordered Qwest to modify its

origind proposas for these sections to mirror the Colorado Performance Assurance Plan

(CPAP) language verbatim.?’

Section 11.2 of the CPAP provides:

11.2 The fdlowing shdl not count toward the annud cap: any pendties
imposed by the Independent Monitor to mantan the integrity of the
CPAP;, any pendties imposed by the Commisson; any pendties imposed
directly by the CPAP for falure to report, falure to report timely, or
falure to report accurately; any liquidated damages under another
I nterconnection Agreement; any interest payments, and any damages
in an associated action. (Emphasis added.)

Section 12.1 of Qwest’'s Compliance Filing reads, in pertinent part:

12.1...Subject to the limitations in section 13 of this Agreement, the

fallowing shdl not count toward the cap: any pendtiesimposed by the

Commission; any pendtiesimposed directly by this Agreement for fallure to

report, failure to report timely, or failure to report accurately; and any

interest payments for underpayment.

Thus, in its compliance filing here in Washington, Qwest omitted the language in
bold from the CPAP language. The language from the Commission’'s Order requires
Qwest to incorporate the PAP language on this issue. The Joint CLECs request that the
Commission find that Qwest has not complied with its 30" Supplemental Order until it
changes this provison to be entirdy condgtent with the CPAP on sarvice qudity

payment iSsues.

27 30! supplemental Order at 1. 109.
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VI.  ADDING UNESAND PERFORMANCE MEASURESTO THE PAP.

A. Qwest has failed to incorporate the agreed upon standard for line
sharing in its compliance filing.

In the 30" Supplemental Order a 1124, the Commission states, “Qwest must aso
add the sub-loop and line sharing standards to the QPAP as the ROC collaborative
establishes them.”

A sandard of 3.3 days has been agreed upon for Line Sharing. However, nothing
in Qwedt's compliance filing addresses this.  Attachment 1 does not st forth the
dandards at the sub-measurement leve, where line sharing would be liged. Thus the
paties ae left only to assume that Qwest will honor the Commisson’s order on this
issue.  The Joint CLECs ask the Commission to require Qwest to assure the CLECs in
writing tha it has complied with the Commisson's order on this issue and has
incorporated the agreed upon standard for line sharing in its Washington PAP.

B. Attaching PID Definitions

The Colorado Commisson has required Qwest to attach the PID definitions and
business roles for the performance measurements as Appendix B to the CPAP. The Jbint
CLECs ask that this Commisson aso require Qwest to attach the PID definitions and
business roles as Appendix B. The PIDs and the business rules are the bases for the
dandards and payments contained in the PAP. Appending them to the PAP will enable
al paties and interested persons to have dl reference materias relating to the PAP in one
place.

VIil. PAYMENT METHOD
Qwest has added language on the payment method that has not been authorized

by this Commisson. In its 339 Supplemental Order a paragraph 83, the Commission

17



dates, “As Qwest has now agreed to language concerning the form of payment in
Colorado, we see no reason to modify our decision on the issue in the 30" Supplemental
Order.”

The 30" Supplemental Order at paragraph 220 states:

We are persuaded that the Colorado Hearing Examiner’ s approach to the

form of payment provides the appropriate bal ance between the competing

positions of the parties. That is, Qwest will make cash equivaent QPAP

payments to CL ECs except when a nondisputed CLEC payment to Qwest is

more than 90 days past due. Qwest must amend section 11.2 of the QPAP

to adopt the language from section 12.2 of the CPAP which gtates. “All
payments shdl bein cash. Qwest shall be able to offset cash paymentsto

CLEC with abill credit gpplied against any non-disputed charges that are

more than 90 days past due.”

In its compliance filing, Quest includes the following:

11.2 All payments shdl be in cash. Qwest shall be allowed through the

use of eectronic fund transfersto CLECs and the State. Qwest shdl be

able to offset cash payments to CLECs with hill credits applied agangt

any non-disputed charges that are more than 90 days past due.24

Not only is the above bolded language unclear and fragmented, the Commission
has not authorized Qwest to utilize dectronic fund trandfers for payments. The Joint
CLECs ask the Commission to require Qwest to drike the bolded language from the
PAP.

If, however, the Commisson agrees to dlow Qwest to use dectronic fund
transfers, it should limit its use to CLECs that agree to receive payments in eectronic
form. The language from the CPAP & section 12.2 reads as follows “Qwest shdl be
dlowed, after obtaining the individua agreement of CLEC, to make such cash payments

through the use of dectronic fund transfers to CLEC and the State” The Joint CLECs
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request that if the Commission gpproves of the use of the dectronic transfer of funds, it

adopt the language from the CPAP on thisissue.

VIIl. COLLOCATION

A. Qwest hasnot complied with the Commission’s ordersto incor porate
WAC 480-12-560 into the SGAT.

The Commission’s 33 Supplemental Order at paragraph 28 provides:

Discussion and Decision: Upon review of SGAT section 8.2.1 and WAC

480-120-560, we rgect Qwest's assation that no further changes are

necessty to the SGAT. The CLECs ae correct in noting certain

omissons. In addition to those noted by the CLECs, Qwest must modify

SGAT section 8.2.1.1 to include the following sentence:  "The terms and

conditions of this section (821 ddl be in compliance with 4l

requirements specified in the Washington State Collocation Rule, WAC

480-120-560. Further, Qwest must add the following sentences to SGAT

section 84.1.10:  “Recurring charges will not begin to accrue for any

dement until Qwest ddivers that dement to the CLEC. To the extent that

the CLEC sdf-provisons any collocation dement, Qwest may not impose

any chargesfor provisoning that eement.”

Qwest has added the first required sentence in its May 28, 2002 - Sxth Revison
of the SGAT. However, its revised SGAT does not address the specific requirements of
the collocation rule, including those referred to by the Joint CLECs in the Joint Answer to
Qwest's Petition for Reconsderation. The SGAT is not compliant with Commisson
orders on this issue until Qwest incudes language that reflects dl requirements of the
collocation rule, WAC 480-120-560.

Further, Qwest has not added the language required by the Commisson to
Section 8.4.1.10 of the SGAT. Qwest states in footnote 18 under section 8.4.1.10 of the
May 28, 2002 - Sixth Revison of the SGAT, “ 33rd Supplemental Order, at page 8, para.
28. Because the April 19 SGAT contained compliant language, no revison is required.”

In ther review of the April 19, 2002 and the May 28, 2002 SGATS, the Joint CLECs
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found nothing that includes the aove Commissontrequired language. Qwest is not
compliant with the Commisson’'s orders on collocation until it includes this language in
its SGAT.

In addition, the specific key language from the 33 Supplemental Order that the
Commission required Qwest to include in the SGAT sections 8.2.1.1 and 8.4.1.10 should
adso be incduded in section 6.3 of Qwedt's compliance filing Exhibit A which is “Exhibit
K Performance Assurance Plan.”

IX. QWEST'SPROPOSED ADDITION OF TABLE 2A OF SECTION 6.2.21S
NON-COMPLIANT WITH THE COMMISSION’S ORDER.

The Commission’'s order stated:

In this particular case, we find that higher payment levels for high-vadue

services create a more appropriate incentive for Qwest to provide

nondiscriminatory service, because they more closdly correlate with one

another. Qwest must amend the QPAP to include the payment table for

high-value services proposed in Exhibit 1205 at page 12.%8

The Commisson directed Qwest to increase the payment levels for high-vadue
savices. High-vaue services are services used a DS1 and DS3 rates. Qwest did, in
Table 2A, increase the payment levels for high-value services. However, Qwest deviated
from the Commisson's order in that it dso decreased the payment leves for the
resdence resde, UBL-2 wirelanaog loop, busness resde and UNE-P low-vdue
savices. Exhibit 1205 did include a Qwest proposal to increase the payment levels for
high-value services and to decrease the payment leves for low-vaue services. However,
the Commission’s order only directed Qwest to amend the QPAP for high-vaue services.

The Commisson did not direct Qwest to reduce the payment levels for the low-vadue

savices.

28 Commission 30" Supplemental Order at 1 135 and 346.
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X. TIER 2PAYMENT STANDARDS

It is cdlear from the Commisson’s order that Tier 2 payments should be due in any
month in which Qwest has failed to meet the Tier 2 peformance standards®® The
Commission directed Qwest to modify section 7.3 to reflect Tier 2 payments being due in
any month in which Qwest falled to meet the Tier 2 performance sandard. However,
language on the trigger for Tier 2 payments dso can be found in Section 9.0.
Recognizing that the Commisson’s omisson of an order to change Section 9.0 was likdy
an inadvertent oversght, Qwest modified some portions of Section 9.0 to eiminae any
reference to the three month period® However, Qwest faled to modify dl of the
rdlevant 9.0 sections. Section 9.2.2.3 Step 3 includes the sentence, “[t]he average for
three months (rounded to the nearest integer) shdl be caculated and multiplied by the
result of the per occurrence dollar amount taken from the Tier 2 Payment Table to
determine the payment to the State for each non-conforming performance measurement.
To be fully compliant with the Commisson’s order AT& T suggests that Section 9.2.2.3
Step 3 be modified asfollows:

For each performance measurement, the total number of data point each

month shall bemultlplledbythe percentage odculated inthe prevlous

step. The averag

shdl becdculated and multlplled by the result of the per occurrence dollar

amount taken from the Tier 2 Payment Table to determine the payment to
the State for each non-conforming performance measurement.

Qwest dso failed to properly modify Section 9.4.1.1 Step 2. To be fully compliant with
the Commission’sorder, AT& T suggests that Qwest’s latest proposal for Section 9.4.1.1

Step 2 be modified asfollows:

29 30" Supplemental Order at 86 and 339.
30 See Sections 9.1.2, and 9.3.1.3 Step 3.
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The difference between the actud rate for the CLEC and the parity vaue
rate for each non-conforming month ef-the-rer-conrferming-three-menth
periad shdl be cdculated. The caculation is diff = (CLEC rate — parity
vauerate). Thisformulashdl apply where a high vaueisindicative of
poor performance. The formulashal be reversed where high performance
isindicated of good performance.

For the same reasons, AT& T suggests that Section 9.4.1.2 Step 3 be modified asfollows:

XI.

was required for compliance.
Accordingly, Qwest has thwarted this Commisson's efforts to creste an effective

performance assurance plan, againg the public interest of the citizens of the State of

For each performance measurement, the total number of data points shall
be multiplied by the difference cdculated in the previous step for eech

month. The averagefor-threemonthsresult shal be caculated (rounded
to the nearest integer) and multiplied by the result of the per occurrence

dollar amounts taken from the Tier 2 Payment Table to determine the
payment to the state.

CONCLUSION

The Commission was clear in both its 30" and 33" Supplementa Orders on what

Washington.
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