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Attachment A

THISMATTER comesbeforethe New Mexico Public Regulaion Commisson (Commisson) in
this consolidated proceeding for our evauation pursuant to section 271(d)(2)(B) of the Communications
Act, as amended,* regarding whether Qwest Corporation (“ Qwest”) should be granted the authority to
provide in-region, interLATA service originating in the state of New Mexico and to review and consder
goprova of Qwest’ s Statement of Generdly Avallable Termsand Conditions (SGAT) pursuant to section
252(f) of the Act.

Tobedigibleto providein-region, interLATA services, Bell operating companies (BOCs) such as
Qwest mugt satisfy the competitive checklist and other requirements of the Act. ThisOrder deaswith one
of thoserequirements, namely the forward-looking, predictive judgment aspect of the publicinterest inquiry
pursuant to section 271(d)(3)(C)’ that there be* sufficient assurancethat thelocal and long distance markets
remain open after grant of an gpplication” and, more particularly, that aBOC will “continue to satisfy the
requirements of section 271 after entering the long distance market.”*

This Order therefore addresses Qwest’ s proposed Performance Assurance Plan (QPAP). The

QPAPisintended to ensure Qwest’ s continued compliance with the requirements of section 271 upon the

FCC's approva of an application by Qwest to provide in-region, interLATA sarvice in New

! 47U.S.C. §271(d)(2)(B). The Communications Act of 1934, as amended, by the Telecommunications Act of 1996, is
referred to hereafter asthe “Act.”

®  Consistent with orders the Commission has entered in Utility Case No. 3269 and related proceedings, the other

aspects of the public interest inquiry, including but not limited to the Facilitator’ sPublic Interest Report (Oct. 22, 2001),
will be addressed in a subsequent order.

®  Application by Bell Atlantic New York for Authorization Under Section 271 of the Communications Act To Provide

In-Region, InterLATA Servicein the State of New York, Memorandum Opinion and Order, 15 FCC Red 3953, 4162, 4164, 1
423, 429 (1999) (BANY Order), aff'd, AT& T Corp. v. FCC, 220 F.3d 607 (D.C. Cir. 2000).
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Mexico. Qwest intendsthe QPAPto beincluded inits SGAT as Exhibit K, and to be adopted as part of a
CLEC' s approved interconnection agreement with Qwest.

The QPAP is a sdlf-executing remedy plan with atwo-tiered payment structure; it requires Qwest
to make payments to competitive loca exchange carriers (Tier 1 payments) and/or to the State (Tier 2
payments) when Qwest failsto meet certain performance measurements (parity standards or benchmarks),
on aper-occurrence or per-measurement bass. TheTier 1 and Tier 2 payment structures and the methods
for caculating payments are described in 88 6 through 9 of the QPAP. Section 12 of the QPAP establishes
an annud limit or cgp on Tier 1 and Tier 2 payments.

The QPAF s performance measurements are defined in the Performance Indicator Definitions
(PIDs) deveoped in the Qwest Regiond Oversight Committee (ROC) Operationd Support System (0SS)
collaborative and included in the SGAT as Exhibit B. See QPAP § 3. The datistical measurements
(modified “ztests’) for determining conformance with the parity and benchmark measurements are
described in QPAP 88 4 and 5.

The QPAP imposes on Qwest the duty to submit reports to state commissions and competitive
locd exchange carriers (CLECs) concerning Qwest’ s wholesde performance during prior months. The
monthly reporting requirements are set forth in 8 14 of the QPAP. Section 15 of the QPAP providesfor
integrated joint audits and investigations by participating state commissions. Participating commissons
would choose an independent auditor and approve the audit/investigation plan. Expensesfor such audits
and investigations would be paid for out of acombination of Tier 1 and Tier 2 funds.

Section 16 of the QPAP provides for a six-month review to determine whether any performance
measurements should be added, deleted or modified, whether the parity or benchmark measurements

should be modified, and whether the payment dructure should be modified.  Findly,
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8§ 13 sats forth a series of limitations on the operation and adminigration of the QPAP, including the
effective date of the QPAP, the circumstances under which Qwest would be excused frommaking Tier 1 or
Tier 2 payments, and provisions requiring CLECs to make an dection of remedies and to agree to dlow
Qwest to unilaterally offset compensation awarded to a CLEC for the same action or omission for which
Tier 1 payments are made under the QPAP.

After the predecessor post-entry performance plan (PEPP) collaborative process ended without
Qwest and CLECs having achieved a consensus plan, John Antonuk of the Liberty Consulting Group
(hereinafter the“ Facilitator”) was retained by the seven states participating in the Multi- State Proceeding’ to
conduct the QPAP proceedings and i ssue his recommendati ons repecting the content and sufficiency of the
QPAP. The Multi-State Proceeding participants addressed the QPAP in written testimony, comments,
briefs, and in two separate in-person hearings held on August 14-17 and August 27-29, 2001 in Denver,
Colorado. The Fecilitator issued hisReport on Qwest’ s Performance Assurance Plan (QPAP Report)
on October 22, 2001.°

In the QPAP Report, the Facilitator reviewed theissuesraised by the participants, identified those
issues resolved during the proceedings as well as the issues remaining in dispute, and recommended
resolutions of the disputed issues. Severa Multi-State Proceeding participants, including Qwest, AT&T

Communications of the Mountain States, Inc. (“AT&T”), WorldCom, Inc., Covad Communications

*  The Nebraska and Washington commissions joined the original seven states participating in the Multi-State

Proceeding — this Commission and the Idaho, lowa, Montana, North Dakota, Utah, Wyoming commissions— for the
purpose of addressing the public interest aspects of the QPAP. QPAP Report, at 1.

> The QPAP Report is available at _http://www.libertyconsultinggroup.com/oss_and_pep.htm, the Internet website

established for the Multi-State Proceeding, under the OSS and PAP heading found on the bottom of that Webpage. Also
available at that link are the participants’ Multi-State Proceeding filings with respect to the QPAP as well as the
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Company (Covad), and the Commisson’s Utility Divison Staff (“ Staff”), filed with this Commission “ 10-
day” comments or exceptionsin response to the QPAP Report. Further, pursuant to the Commisson’s
Amended Third Procedural Order in Utility CaseNo. 3269, Qwest, AT& T and Staff subsequently filed
Commissionspecific briefs. The Commisson entertained ord arguments concerning theQPAP Report on
January 8, 2002.

Having reviewed the QPAP Report, the parties comments, briefs and arguments regarding the
QPAP Report’ s recommendations, the record concerning this matter generdly and being otherwise fully

advisad, the Commisson FINDS AND CONCLUDES:

INTRODUCTION

1. Performance assurance plans have become the vehicle by which BOCs such as Qwest
partidly fulfill the section 271 requirement that an gpplication to provide in-region interLATA service be
found “ consistent with the public interest, convenience and necessity” pursuant to section 271(d)(3)(C).°
The public nterest inquiry consders both whether a BOC has opened its local market to meaningful
competition prior to garnering section 271 gpprova and that it provide assurances the local market will
remain open after receiving section 271 approva.”  In fuffilling the requirements of the latter part of the
public interest test, every BOC obtaining section 271 authority to date has demondtrated anti- backdiding

measures are in place to assure future compliance by implementing a performance assurance plan.

transcripts of the hearingsin issue and the exhibits admitted during the hearings. The QPAP Report isaso availablefor
examination at the offices of the Commission (224 East Palace Avenue, Santa Fe, NM 87501, telephone: (505) 827-6340).

& 47U.SC.§271(d)(3)(C).

" See, e.g., Application of Verizon New England, Inc., Bell Atlantic Communications, Inc. (d/b/a Verizon Long

Distance), NYNEX Long Distance Company (d/b/a Verizon Enterprise Solutions) And Verizon Global NetworksInc.,
For Authorization to Provide In-Region, Inter LATA Services in Massachusetts, FCC 01-130, 16 FCC Rcd 8988, a 1233
(2001) (Verizon Massachusetts Order).
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2. The FCC les identified five key characterigtics for evauating whether a performance
assurance plan is within the “zone of reasonableness’ and, hence, satisfies the “forward-looking,”
“predictive judgment” aspect the public interest inquiry.® According to the FCC, aplan should contain:

1. Potentid liability that provides a meaningful and
ggnificant incentive to comply with the plan’'s
performance standards,

2. Clealy articulated, pre-determined measures and
standards that encompass a comprehensve range of
carrier-to-carrier performance;

3. A reasonable structure that is designed to detect and
sanction poor performance when it occurs,

4. A «df-executing mechanism that does not open the
door unreasonably to litigation and appedl; and

5. Reasonable assurance that the reported data are
accurate.’

3. The FCC has madeit clear that performance assurance plans are * generally administered
by state commissions and derive from authority the states have under statelaw or under thefederal Act.”*°
For thisreason, the FCC has observedthat sates have greet |atitudein determining what kind of post-entry
performance plan provides adequate and persuasive assurance that the loca market in a given state will

remain open.™

8 BANY Order, 15 FCC Rcd at 4166, n.1323.
® 1d.15FCC Rcd at 4166, 1 433.

1 |d. 15 FCC Red at 4165, n.1316. See also Application of Verizon Pennsylvania, Inc., Verizon Long Distance, Verizon
Enterprise Solutions, Verizon Global Networks, Inc., and Verizon Select Services, Inc., for Authorization to Provide In-
Region, InterLATA Services in Pennsylvania, Memorandum Opinion and Order, FCC 01-269, 16 FCC Red 17419 (2001)
(Verizon Pennsylvania Order), at 1 128 (recognizing “that states may creste plans that ultimately vary in their strengths
and weaknesses as tools for post-section 271 authority monitoring and enforcement”) (emphasis added).

' See, e.g., BANY Order, 15 FCC Red at 4166, 1 433; Verizon Pennsylvania Order, 16 FCC Red 17419, at 1 128.
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4, The QPAP Report is organized, for the most part, around the five “important
characterigdtics’ for determining whether a performance assurance plan is within the “zone of
reasonableness. This Order generdly follows the same organizationd format as the QPAP Report.

5. In the QPAP Report, the Facilitator made numerous recommendations that were
uncontested by the participants in these proceedings. Unless otherwise addressed in this Order, the
Commission accepts and adopts al such recommendations.

6. The Commission restates and incorporates the background findings and conclusions made
by the Commissionin previousinterim ordersin thiscasein lieu of repesating those background findingsand
conclusions here.

7. Aswith previous interim ordersin this case, thisinterim order addresses only some of the
requirementsof section 271 of the Act. The Commission anticipatesthat aseriesof interim ordersincluding
this one will form the bads for a single find order, incorporating previous interim orders, updated as
appropriate.

. STANDARD OF REVIEW

8. The Facilitator laid out his standard of review on pp. 4-6 of the QPAP Report. The
Facilitator included not only the five characterigtics of the FCC's zone of reasonableness test, but also a
number of additiond “congderations,” such as whether the incentives of the plan impose an “irrationa
price’ on in-region, interLATA entry.*? Severd of the parties, including AT& T and Staff, object to the

Facilitator' s use of the additiond criteria ddineated in the QPAP Report.

2 QPAP Report at 6.
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0. AT&T beginsby agreeing with the Facilitator that “thetask isnot to decidehow to incresse
incentives, but to decide upon the sufficiency of those proposed, which includes at least afull consderation
of their comparability with those aready reviewed by the FCC.”** Neverthdess, AT& T maintains the
Fecilitator's additiond criteria do not provide a*“clearly articulated standard” as required by the FCC's
five-prong zone of reasonableness test. AT& T takes exception to the Fecilitator’s position thet it is
irrdlevant whether greater burdens on Qwest would increase its incentives to comply with itswholesde
service obligations, and that making such an issue “relevant here is not only fantasticd, it is beyond any
rational conception of fairness and propriety.”*

10. AT&T dsotakesissuewith the Facilitator’ s congderation of whether “theincentive agpects
of the plan (i.e., that go beyond compensating CLECs for actud harm) impose a price on in-region,
interLATA entry that would be irrationa for a BOC to pay for the privilege of such entry.”*® AT&T
stressesthe QPAPisintended to createincentivesfor Qwest to perform, not to determinethe“toll” aBOC
should pay for the privilege of section 271 entry, or the “strain” upon a BOC for paying CLECs for its
failure to perform.*’

11. Moreover, insofar asthe Facilitator’ s decision-making processisconcerned, AT& T dams

the Facilitator ignored relevant evidence, eschewed performance assurance plan precedent from other

jurisdictions and/or the FCC, relied on facts or argument not in evidence, and skewed sections of the

Bod. a4
“ Id.at5.
® Id.at6.
* d.at 4.
Y Id.at6.
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QPAP in an incumbent-biased direction even more than that proffered by Qwest in advance of the Multi-
State QPAP hearings.™®

12. Staff’ sviews about the Facilitator’ s tandard of review generaly are congruent with those
expressed by AT& T. Staff therefore urgesthe Commission to abide by the standard of review as set forth
in the FCC' s section 271 orders.™

13. For itspart, Qwest gpparently would have the Commission adopt the Facilitator’ s standard
of review. Although it did not address the issue directly in the comments submitted to this Commission,
Qwest dates that we should find “that the QPAP, as modified by Qwest as the result of the Fecilitator’s
Report, provides adequate assurance that Qwest will not backdide and that its section 271 applicationisin
the public interest.”

14.  Asthe Commission has done throughout these proceedings, we will assess the QPAP
Report aswe have dl of the Facilitator’ s other reports, namely as arecommended decision akin to those
issued by the Commission’ s hearing examiners. That being the case, we are not constrained to accept the
andysis or recommendation made by the Facilitator on every issue, et done any single recommendation.
Consequently, as has been the Commission’ s consstent practice in these proceedings, we will review the
evidence of record and the arguments of the partiesin examining the Fecilitator’ s QPA P recommendations
in the same manner that we review the recommended decisons of the hearing examiners in every other

proceeding before the Commission.

8 AT&T’sExceptionsto the Liberty Consulting Group’s QPAP Report (AT& T's Exceptions), at 2.

9 Staff’s Updated Proposed Findings And Conclusions And Interim Order On Report On Qwest’s Performance
Assurance Plan (Staff’s Proposed Findings), at 6.
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15.  Thatbeing sad, weseeno meritin AT& T’ sassertionsthat the Facilitator’ s decis on-meking
process was flawed or compromised. Our review of the evidence of record and the parties briefs
persuades us that the QPAP proceedings before the Facilitator provided afull and fair opportunity for the
partiesto be heard, for evidence to be adduced, and for issuesto be fully vetted both ordly and in writing
prior to and after the QPAP hearings before the Facilitator.

16. However, asto the tandard of review employed by the Facilitator, the Commissonrgects
the Facilitator's additiona consderations that go beyond the five prongs of the FCC's zone of
reasonableness test. The zone of reasonableness test is an gppropriate and adequate analytical tool for
determining whether and to what extent Qwest’s proposed plan and the Facilitator’s recommended
modifications of the plan are sufficient to deter backdiding behavior aswell asfor consdering whether any
of the modificationsto the proposed plan suggested by the other parties should be made. Accordingly, we
regect the Facilitator’ sadditiond criteriaat pp. 5-6 of the QPAP Report that begin with the sentence: “The
ultimate decison on the QPAP ssufficiency, asthe FCC addresses the matter, should be onethat takesinto
account the following condderations....”

17.  Whilethe Commisson will goply the FCC' s zone of reasonablenesstest in evauating the
QPAP, as addressed more fully later in thisOrder, the Commission possesses ample authority under state
law aswell asthe Act to require Qwest to take remedid action or, for that matter, torefrainfromactingina
partticular manner if its performance results in wholesde service to CLECs that is deficient, unfair,

unreasonable or otherwise would stifle competition in New Mexico.

20

Qwest’ s Updated Proposed Recommendation Regarding Qwest’ s Performance Assurance Plan (Qwest’ s Proposed
Findings), at 4.
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18. Indeed, the FCC has plainly stated in previous section 271 orders that dtates retain
discretion asto the contents and structure of performance assurance plans and that individuad state plans
may vary. For ingtance, in its consideration of the Pennsylvania performance assurance plan for Verizon,
which contained sgnificant differences from both the New Y ork and Texas plans, the FCC said:

In prior section 271 orders, the Commisson has reviewed
performance assurance plans modeled after either the New Y ork
Pan or the Texas Plan. Although smilar in some respects, the
current Pennsylvania plan, however, differs significantly from
each of these two plans. As stated above, we do not require
any monitoring and enforcement plan and therefore, we do not
impose requirements for its structure if the state has chosen to
adopt such aplan. Werecognizethat states may cregte plansthat
ultimately vary in their strengths and wesknesses astoolsfor pos-
271 authority monitoring and enforcement.*

19.  The FCC reterated this podition in the Verizon Connecticut Order whereit stated:
Asthe Commission has recognized, individual state PAPs may
vary, and our task is to determine whether the PAP at hand fdls

within azone of reasonablenessand is*”likdly to provideincentives
that are sufficient to foster post-entry checklist compliance.?

20. We address the matter of our jurisdiction to modify the QPAP and oversee its
implementation and operation in more detail below in our treatment of the QPAP s six-month review

Process.

2 Verizon Pennsylvania Order, 17 FCC Recd 17419, at 1 128 (emphasis added; internal citations omitted).

% In the Matter of Application of Verizon New York Inc., Verizon Long Distance, Verizon Enterprise Solutions,

Verizon Global Networks Inc., and Verizon Select Services Inc., for Authorization to Provide In-Region, InterLATA
Services in Connecticut, Memorandum Opinion and Order, FCC 01-208, 16 FCC Rcd 14147 (2001), at 1 77 (Verizon
Connecticut Order) (emphasis added; internal citations omitted).
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I[II.  CONSIDERATION OF OTHER STATE AND/OR BOC PLANS

21.  Therewas condderable discusson in the briefs as well as a the ora argument before us
regarding the propriety and advisability of consdering other state plansaswell as BOC plans approved by
the FCC.

22.  Stff, AT&T, Covad and WorldCom support and indeed encourage the Commission to
review and consider parts of other BOC plans and state plans such as the Colorado Performance
Assurance Plan (CPAP),? and those approved recently by the Montana, Nebraska, Washington and
Wyoming commissons.

23.  Qwest objected to importing or “cherry picking” from other BOC or state plans, arguing
other plans, such as the CPAP, were developed under different processes and using a different record.?

24.  The Commission is not persuaded we should be confined, as Qwest would have it, to
relying solely on Qwest’s proposed plan to resolve the disputed issues. In fact, Qwest’s argument is
inherently incong stent given that Quest has advanced the adoption of its proposed plan onthe groundsit is
based on and improves on the FCC-approved Texasplan.* Asreflected by certain of our findings below,
even a cursory comparison of the QPAP and the Texas plan indicates that Qwest itself has engaged in a

certain amount of the* cherry picking” practiceit derideswhen employed by othersin these proceedings.®

% Inthe Matter of the Investigation Into Alternative Approaches for a Qwest Corporation Performance Assurance

Plan in Colorado, Public Utilities Commission of the State of Colorado, Docket No. 011-041T, Colorado Performance
Assurance Plan, Decision No. R01-997-1 (Sept. 26, 2001) (Colorado Order).

# Transcript of Oral Argument (Jan. 8, 2002), at 123, lines 1-14, 125, lines 1-7; Qwest’ s Proposed Findings, at 6-9.
®  Transcript of Oral Argument (Jan. 8, 2002), at 24, lines 18-21, 27, lines 3-13, 35, lines 14-24, 123, 4-21.
*  Seeegq., 1180, 92infra; Transcript of Oral Argument (Jan. 8, 2002), at 123, lines 18-21.
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25. In any event, as referenced above,?’ the FCC has anticipated that “ state commissionswill
continue to build on their own work and the work of other states” indeveloping plans?® Moreover, the
FCC has gtated, “the development of performance measures and gppropriate remediesisan evolutionary
process that requires changes to both measures and remedies over time.”* Consigtent with its earlier
conclusonsin this regard, the FCC recently recognized

that the development of performance measures and appropriate
remediesisan evolutionary processthat requires changesto both
measures and remediesover time. We note that both the Georgia
and LouisanaCommissonsanticipate modificationsto Bell South's
SOQM [Service Quality Measurement Plan| from ther respective
pending sx-month reviews. We anticipate that these date
Commissions will continue to build on ther own work and the
work of other statesin order for such measures and remedies to

most accuratdly reflect actual commercia performanceinthelocd
marketplace.*

Findly, our review of the QPAPs devel oped by other satesto dateis consstent with what virtudly every
other state commission has done in relation to the key components of Qwest’s proposed plan.

26. For these reasons, and given the Commisson’s stautory obligation to safeguard and
promotethe publicinterest, wefinditisentirdy gopositeand, in point of fact, necessary for the Commisson
to review other state and BOC performance assurance plans and to adopt from them those dementsand/or

conceptswe deem most gppropriate for ensuring that theloca marketplacefor telecommuni cations services

7 See supra 11 18-19.

% \lerizon Pennsylvania Order, 17 FCC Red 17419, at 1 128 (emphasis added).
®d.

¥ Inthe Matter of Joint Application by Bell South Cor poration, Bell South Telecommunications, Inc., and Bell South

Long Distance, Inc. for Provision of In-Region, InterLATA Services In Georgia and Louisiana, Memorandum Opinion
and Order, CC Docket No. 02-35, FCC 02-147 (rel. May 15, 2002) (Bell South Georgia/Louisiana Order), a 294 (internd
citations omitted).
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remans open to competition in New Mexico. Indeed, given the relatively nascent nature of loca
competition in New Mexico, it is particularly incumbent on the Commission to ensure that the playing field
reman as level as feasble in order to develop more robust and meaningful competition in the locd

marketplace for telecommunications servicesin this State.

V. MEANINGFUL AND SIGNIFICANT INCENTIVES

27.  The Fadilitator identified eighteen issues in four categories involving the assessment of
whether the QPAP creates potentid liahility thet providesameaningful and significant incentivefor Qwest to
comply with the designated performance standards. Thefour categoriesimplicated are: (i) total payment
lighility, (i) magnitude of QPAP payout levels, (iii) compensation for CLEC damages, and (iv) incentiveto

perform.

A. Total Payment Liability
28.  Theissuesinthiscaegory involvethe sufficiency of theoverdl payment liability proposedin
the QPAP. The Fadilitator identified six issuesin this category:**

1) 36% of intrastate net revenues standard;

2) Procedural cap vs. absolute cap;

3) Qwest'smargina cods of compliance;

4) Continuing propriety of acap based on 1999 net revenues,
5) Likey paymentsin low-volume states; and

6) Deductibility of payments

29. Of these 9x issues, the Facilitator’ s recommended resol utions of the following three were

not addressed by any party in their 10-day comments or the ensuing briefs filed with the Commisson:

% QPAP Report, at 12-26.
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Qwedt’ smargind costs of compliance, likely paymentsin low-volume states, and deductibility of payments.
There having been no chdlenge to the Facilitator’ s findings and conclusions regarding the foregoing and
having found no matters of particular concern in the Facilitator’ s recommended resol utions of these issues,
the Commission hereby finds and concludes that the Facilitator's recommendations are appropriate,
reasonable and resolved in amanner that is cong stent with the publicinterest. Accordingly, the Commission
accepts and adopts the Facilitator's resolutions of the totd payment ligbility issues addressed in this
paragraph.

30.  Wenow turn our atention to thethreetotal payment liability issuesabout which the parties

raised points of contention in their post-QPAP Report comments and briefs.

1. The 36% of net revenues standard

31l.  The36% of net revenues sandard cdlsinto question whether the amount Qwest places at
risk through its QPAP every year should be capped at 36% of Qwest’'s 1999 ARMIS net interstate
revenues. Thisissue is conceptudly reated to the question of whether the Commission should adopt a
procedural cap. The procedurd cap issue essentidly involves whether or not a trigger should be
established, based onthelevd of finesaccrued by Qwest, which would causethe Commissontoinitiatean
inquiry into Qwest’s performance under the PAP.

32.  The debate over the parameters of the cap essentidly boils down to addressing the
following issues that we do not perceive as being mutudly exdusive: (i) should there be an absolute or
“hard” cap, which may not be raised no matter how bad Qwest’s performance may be; if so, at what
percentage of net revenues should the cap be set such that an adequate incentive to avoid backdiding is

created; or (ii) should the cap be a procedura or “soft” cap, which can be exceeded if Qwest’'s

QPAP Order -14-
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performance under the planissufficiently poor that the procedura cap isreached; if so, at what percentage

of net revenues should the cap be set.

33.  Theplan Qwest origindly proposed featured a“hard cap” on totd liability under the plan
equal to 36% of the 1999 ARMIS Net Return for locd service in New Mexico, which would result in
Qwest having $38 million &t risk each year under the QPAP.*

34.  TheFadilitator noted the FCC hasfound that 36% of net interstate revenuesis sufficient to
provide an adequate incentivein other contexts. The Facilitator found that the 36% cap represented” .. .an
gppropriate sarting point, which needs to be examined again asdl of the other QPAP provisonsaffecting
Qwest’ s incentive to perform are addressed.”*® The Facilitator proceeded to recommend that the cap be
made adjustable within alimited range— upward (to 44%) for poor performance and downward (to 30%)
for good performance —based on performance over two consecutive years.®

35. Qwest supports the Facilitator’ s “ adjustable cap” proposd.®

36. AT&T mantansthe Facilitator’ s proposed cap isbased on * movement principles’ neither
found in any other plan nor proposed by any of the parties in these proceedings® The Facilitator's
adjustable cap proposd dlowsfor a4% upward movement from 36% only after the cap would have been

exceeded for the preceding twenty-four months. AT& T takes issue with this aspect of the Facilitator’s

¥ See Exhibit K, Performance Assurance Plan (Nov. 7, 2001 revised version), § 12.1, at 13.
¥ QPAP Report, at 15.

* 1d.at 18-20.

¥ Qwest’s Proposed Findings, at 5.

% AT&T’sExceptions, at 5. It should be noted that AT& T was joined in its Exceptions by WorldCom, which stated in
its 10-day comments, “WorldCom concurs in the Exceptions to thisreport filed by AT&T ... and joinsin the arguments
raised by AT&T to support WorldCom'’ s positions taken here.” WorldCom's Exceptions and Comments Addressing
Report on Qwest’ s Performance Assurance Plan (WorldCom’ s Exceptions), at 1.

QPAP Order -15-
Utility Case Nos. 3269 & 3537



proposal because Qwest would have to exceed the cap for twenty-four consecutive months, aperiod in
which AT&T points out Qwest otherwise could have remained under the cgp through reasonable and
prudent efforts. AT&T therefore cautions that under the scenario recommended by the Fecilitator, the
Commission would be prevented from raising the cap, seeking to take corrective action or other measures,
or even launching an investigation into why the cap was reached before Qwest’ s performance became so
bad that it exceeded the cap for twenty-four monthsinarow.®” AT& T aso objectsto the Facilitator’ s cap
reduction mechanism, asserting the FCC has never dlowed aplan to dip below a36% cap and contending,
therefore, that public interest principles combined with thelack of precedent makethe Facilitator’ spostion
untenable*®
37.  AT&T therefore urges the Commission to regect the Facilitator’s adjustable cap and

establish instead a procedurd cap in the range of 20 to 40 percent. AT&T further recommends that the
Commission direct Qwest to adopt QPAP language stating that once this cap is reached,

the Commisson shdl have the authority to open a

proceeding to determine the reason the cap was met. If

the Commission determines that the meeting of the cap

was performance related it shdl lift the cap for that given

caendar year. If the Commission determinesthe meeting

of the cap was not performance relaed, it shal keep the
cap in place for that calendar year.”*

38.  Covad likewise requests that we regject a“hard” cap, suggesting instead that we adopt a

procedurd cap set at 44%. Covad notesthisisthe cap currently set in the Verizon plan by the New Y ork

¥ AT&T’sUpdated Proposed Order Re: QPAP (AT& T’ s Proposed Findings), at 5.

® 1d.at5.
¥ 1d.a7.
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commission, which raised the cap after having found theinitid 36% cap insufficient to provide an adequate

BOC incentive to meet the requisite performance standards.®

39. Staff dso recommends that the Commission rgject the Feacilitator’s adjustable cap and
adopt instead a procedura cap set at 25%. Under Staff’s proposdl, if the 25% cap is exceeded in any
ralling twelve-month period, an investigation by the Commission would be automatically triggered. Steff
argued that an absol ute cap weakens Qwest’ sincentive to comply with performance standards. In addition,
Staff argued that the existence of a36% cap creates adminigrative problemsthat would beessily avoidedin
the absence of acap. For example, Staff cautions ahard cap could operate to deprive CLECS, otherwise
entitled to payments from Qwest under the QPAP, of payments that accrue after the fixed cap has been
reached.*

40. Saff beievesthe serviceinvestigation cdled for initsproposa will serveasadiagnogtictool
for Qwest, CLECs, and the Commission and will enhance the opportunity for “changes to both measures
and remedies over time’* in New Mexico, as suggested by the FCC in theVerizon Pennsylvania Order .

41. Having weighed the rdative merits of the parties’ positions, the Commisson hasresolved to
takeamiddle coursethat we bdieve arivesat ajudiciousbaancing of theimportant interests articul ated by
the parties. We therefore will order the adoption of a 25% “soft” or procedura cap, which will trigger a

saviceinvedigation in any rolling twelve-month period in which the procedura cap isreached. Inaddition

% Covad Communication Company’s Comments on the Report on Qwest’s Performance Assurance Plan (Covad's

Comments), at 11.
" Staff’s Proposed Findings, at 7.
“1d. at 14-15.
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to the procedurd cap, the Commisson will require the inditution of an “annua cgp” of 44%, whichisa
“hard” or maximum cap of net intrastate revenues a risk.

42.  Wefind both the 25% procedurad cap and the 44% annua cap provide adequate incentives
agang backdiding and fal squardy within the zone of reasonableness; thisisparticularly truein light of the
performance assurance plans approved by the FCC in the Bell South Georgia/Louisiana Order just two
weeks ago.*”®

43.  Thehybrid gpproach with respect to capping net revenues a risk weare hereby adopting
will enable the Commission to intervene in a proactive manner if the 25% cap is reached in order to
determine the reason or reasons the cap was met. I the cap is met as the result of performance-related
problems, the Commission will tave the ability to take corrective action in an expeditious manner.
Moreover, this approach should avoid, or at least is intended to avoid, the problem of non-payment to
CLECs occurring where thereis solely ahard cap (such as 36% or 44%) in place and thet cap is reached.
Furthermore, this approach is entirely consstent with the Commission’s authority and, indeed, duty to
intercede at any time we may deem necessary and appropriate to administer and modify the QPAP.* At
the same time, the 44% annua cap affords Qwest adegree of certainty as to the maximum amount of net
revenues that will be placed at risk in any given year.

44, In sum, we consider our resol ution with repect to capping payment ligbility to beafar and

baanced approach that provides adequete incentives againgt backdiding, takes into account the

*  See BellSouth Georgia/Louisiana Order, FCC 02-147, at 296 (wherein the FCC endorsed both the Georgia Service
Performance M easurements and Enforcement Mechanisms (SEEM) plan, which places at risk 44% of Bell South’ s annual
net revenues in Georgia, and the Louisiana SEEM plan, which features a 20% procedural cap).

“  Seeinfra our discussion of the six-month review process, 11 161-184.
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Commission’ sauthority aswell as our duty to promote the public interest, addresses CLEC concernsover
ahard cap being exceeded by a BOC that has decided it is more efficient to pay than obey, and affords
Qwest certainty in terms of a hard cap (44%) that is squardly within the zone of reasonableness.”

45.  Accordingly, Qwest is directed to modify its QPAP to reflect the Commisson's

determination with respect to capping payment ligbility as the same is articulated in the foregoing
paragraphs.
2. Equalization under the annual cap

46. If theannua cap isreached in agiven year, aproblem may occur dueto the operation of a
cap —while CLECswho incur noncompliant service from Qwest up to the point the cap isreached receive
compensation, CLECswho incur noncompliant serviceafter the cap isreached recelve no compensation.
Toaddressthisproblem, the Facilitator recommended the following method of Tier 1 payment equalization
at the end of each year when the cap is reached:

1. The amount by which any month’s tota payments exceed
1/12™ of the annual cap shall be apportioned between Tier 1 and
Tier 2 according to the percentage that each Tier bears of thetotal
payments for the year to date. The Facilitator referred to the
results of this caculation as the “Tracking Account.”

2. Tier 1 excesswill be debited againgt ensuing payments that
are dueto each CLEC by agpplying to the year-to-date payments
received by each a percentage that generates the required total
Tier 1 amount.

* The Commission also notes that our ruling comports with the Nebraska Commission’ s determination of thisissue:

“Such caps [24% procedural cap] arejustified in Nebraska, asthey will servethe public interest by creating ameaningful
and significant incentive for Qwest to comply with designated performance standards, while providing a degree of
certainty [with a44% maximum cap] for Qwest regarding the total liability at risk.” In the Matter of Qwest Corporation,
Filing its Notice of Intent to File Its Section 271(c) Application With the FCC and Request for the Commission to Verify
Compliance with Section 271(c), Nebraska Public Service Commission Application No. C-1830, QPAP Approved as
Amended (Apr. 23, 2002) (Nebraska Order), at 6-7, §14.
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3. Thetracking amount will be gpportioned among al CLECs
S0 asto provide each onewith paymentsequal in percentagetoits
total year-to-date Tier 1 payment caculations.

4. This cdculation beginsin the firs month that payments are
expected to exceed theannua cap and continuesin each month of
that year. Qwest will recover any debited amounts by reducing
payments due from any CLEC for that month and any succeeding

months as necessary. *°
47. Qwest does not oppose Tier 1 equdization. In fact, Qwest has incorporated the

Facilitator’ s language into the QPAP at § 12.3, but with some changes it views necessary to clarify the
operaion of the complex equdization process. Because QPAP monthly payments may fal below or
exceed the monthly cap, accounts must be ba anced using year-to- date paymentsand acumulaive monthly
cap. Qwest believesitsmodifications of the Facilitator’ srecommended language accomplish this purpose.’

48. Staff indicates that Tier 1 equdization is fair only to the extent it creates a process for
CLECsto " sharethepain” of not recaiving full QPAP paymentsthey would otherwise have been entitled to
receive® Staff maintainsthat, in any event, the removal of the 36% hard cap would obviate the need for
equalization or “apportionment of pre-cap QPAP payments among CLECs.”*

49.  AT&T did not address the equdization principle in its New Mexico-specific briefs.

However, it ison record at least in Montana as stating that “if a procedura cap is ingtituted, the need for

“ QPAP Report, at 19-20.

4T Qwest's Comments, at 3-4.

*®  Staff’s Proposed Findings, at 10.
®1d. at 15.
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equdization principles wanes and when the Commission conducts an investigation after Quwest reechesthe

»50

cap, payment equalization can be determined then, if any is gppropriate.

50.  The Commission bdieves Tier 1 equdization should be included in the QPAP. Payment
equalization is not intended to mativate conforming performance. Instead, as the term implies, payment
equalization promotes equitable principlesinasmuch as no CLEC should be denied Tier 1 paymentsin the
event Qwest payments would exceed the cap on amonthly basis. Moreover, the need for equdizationis
not obviated given the cap structure we are requiring for the New Mexico QPAP. Indeed, as set forth in
the language we are adopting, Tier 1 equaization will be factored on the basis of the annua “hard” cap set
a 44% of Qwest’ snet intragtate revenues. Therefore, we find merit in the Facilitator’ s recommendations
for Tier 1 equalization, as implemented by Qwest in its QPAP revison dated November 7, 2001 and,

accordingly, approve 88 12.3 through 12.3.4 of the QPAP asthey appear in that revison.

3. Procedural cap vs. absolute cap

51.  Thisissue was addressed above in determining the parameters of the caps on Qwest’s
payment liability. Therefore, thisissue has been resolved in accordance with the aforementioned findings

and conclusions.

¥ In The Matter Of The Investigation Into Qwest Corporation’s Compliance With Section 271 Of The
Telecommunications Act Of 1996, Public Service Commission of the State of Montana, Utility Division Docket No.
D2000.5.70, Fina Report on Qwest’ s Performance Assurance Plan and Responses to Comments Received on Preliminary
Report (Apr. 19, 2002) (Montana Order), at 14.
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4, Continuing propriety of a cap based on 1999 net revenues

52. In basing the cap on Qwest’ s 1999 net intrastate revenues, the Facilitator reasoned it was
preferable to rely on the firm amount represented by the 1999 net revenues than it would be to accept the
uncertainty of the amount of the cap fluctuating up or down.>

53. Covad questions the Facilitator’ s reasoning, asserting that a more recent badis, such as
ARMISyear 2000, ispreferable. Covad' sprincipd rationaefor its positionistheinability of the 1999 data
to capture post Qwest-U SWEST merger efficiencies and economies. Covad concludes that the source
data must be reviewed regularly to ensure Qwest’ stotal exposure “remains constant.” >

54.  Vaious other CLECs criticized the freezing of the cap a 36% percent of 1999 net
revenues, suggesting that if Qwest’ snet revenuesincreasein thefuture, the cap will represent lessthan 36%
of Qwest’s net revenues for any year in which revenues are greater than those reported for 1999.>

55.  The Facilitator consdered the implicit premise behind the CLECS position — that net
intrastate operating revenue will continue to increase despite growth in competition for local exchange
business — to be speculative at best. For this reason, among others, the Facilitator found there was no
reason to conclude that the ongoing use of 1999 net intrastate revenues was more likely to increase or

decrease Qwest’ s net financia exposure and, consequently, he declined to recommend revisiting the base

year for calculation of the cap.>

8 QPAP Report, at 21-22.

%2 Covad's Comments, at 11-13.
®  QPAP Report, at 21.

*1d. at 21-22.
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56.  Qwest supports the Fagilitator’ s recommendation on this issue.™
57. Neither gaff nor AT& T commented on this particular issue.
58.  The Commisson finds merit in staying & this time with the certainty of the 1999 ARMIS

vaues. Consequently, we accept and adopt the Facilitator’ s recommendation respecting thisissue.
B. Magnitude of QPAP Payout L evels

59.  Thisissueinvolvesthe sufficiency of payments per event of non-compliance as opposed to
the overdl totd liability exposure discussed above.

60.  AstheFadilitator found: “Tota economic exposure addresses only part of the broader
issue of the sufficiency of payments under the QPAP to provide a meaningful and sgnificant incentive to
Qwest. Equdly materid isthe question of what level of event- specific paymentsapply. A tota exposure of
even much more that 36 percent of net intrastate revenues might not deter substandard performance, if
payments per event of non-compliance are o low that:

They do not compensate CLECs, asabasdline consderation,
for the harm that poor performance causes them.

Their accumulation is a so dow a rate as to meke it
improbeblethat they will riseto economicaly sgnificant levels,
no matter how bad performance becomes.

They fal to communicate to Qwest that compliance is
preferable to defiance.™®

61.  Qwest agreed withthe Facilitator’ srecommendationson thisissue and no other party raised

objections to implementing them.

®  Qwest’s Proposed Findings, at 6.
% QPAP Report, at 23.
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62.  TheCommission agreeswith the Facilitator that the QPAP need not be revised to address
thisissue and, consequently, we accept and adopt the Facilitator’ s recommendations.

63. However, while we agree with the Facilitator that the QPAP is not in need of revison on
thisissue, we question the Facilitator’ s gtrict rgection of AT& T’ s cdculations regarding the probability of
payout for non-compliance in the event of the failure of aspecific performance standard by Qwest.>” The
Fecilitator reasoned that the probability of Qwest faling a performance standard may not occur
independently of other performance measures dueto the effect of acommon underlying factor, thus greatly
increasing the chances of smultaneous failure.>® The Commission acknowledgesthe potentia significance of
AT& T s probability andyss and, therefore, we are inclined to be less dismissive of AT& T’ scdculations
than the Facilitator was.

64. Inany event, whatever rdaive meritsor demeritsmay inherein AT& T’ sdatigticd anayss,
thismuch isabundantly clear: the probability of Qwest falling performance measures whether such failures
are triggered by acommon event or atruly independent variable will be demonstrated on ared-timebass
once the performance data is reported to the Commission upon the QPAP taking effect. We believe we
will be able to assess through the performance reporting and Sx-month review processes whether or not a
specific measure should be modified or payments adjusted so that the performance measure in question

provides Qwest a sufficient incentive to provide proper wholesale service to CLECs.

% See Staff’s Proposed Findings, at 17-18.
%  QPAP Report, at 25-26.
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C. Compensation for CLEC Damages

65. The following issues were raised regarding the sufficiency of the QPAP s proposed
compensation for CLEC damages:

1) Reevance of compensation asa QPAP god,;
2) Evidence of harm to CLECs,
3) Precluson of other CLEC remedies,

4) Indemnity for CLEC payments under state service quality
standards;

5) Offset provision (8§ 13.7);
6) Exclusons (8§ 13.3); and

7) SGAT limitations of liability to totad amounts charged to
CLECs.

66.  Of these seven issues, the following four were not addressed in the parties post- QPAP
Report comments or briefs. (i) relevance of compensation as a QPAP god, (ii) evidence of harm to
CLECs, (iii) indemnity for CLEC paymentsunder state service qudity sandards, and (iv) SGAT limitations
of liahility to total amounts charged to CLECs. There having been no chdlengeto the Facilitator’ sfindings
and conclusions regarding the foregoing and having found no particular matters of concern in the
Facilitator’ s recommended resolutions of theseissues>® the Commission hereby findsand condludesthat the
Fadilitator’ s recommendations are appropriate, reasonable and resolved in amanner that is consistent with
the public interest. Accordingly, the Commission accepts and adopts the Facilitator’ s resolutions of these
four issues.

67.  We now turn our attention to the three remaining issues about which the parties raised

points of contention in their post-QPAP Report comments and briefs.
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1. Precluson of other CLEC remedies

68.  The Facilitator found that 88 13.5 and 13.6 of the QPAP treat Tier 1 payments as
liquidated damages designed to provide for CLECs opting into the QPAP an exclusve remedy to
compensate for damages resulting from Qwest service in fulfilling its wholesde performance obligations.
That is, in return for recelving payments under the QPAP for non-conforming performance by Qwest
without the necessity of proving harm, Qwest would require CLECs opting into the QPAP to agree to what
it consdersacommonly provided congderation, i.e., thewaiver of causesof action founded on theories of
ligbility arigng from the same, or ana ogous, non-conforming performance. Qwest stated that the e ection of
remedies provisions in its proposed plan are based on the SBC Texas, Oklahoma and Kansas plans.®
QPAP 8§ 136, initsorigind form, provided as follows:

To dect the PAP, CLEC mugt adopt the PAP in its entirety, inits
interconnection agreement with Qwest in lieu of other dterndive
dandards or relief. In no event is CLEC entitled to remedies
under both the PAP and under rules, orders, or other contracts,
indluding interconnection agreements, arising from the same or
andogous wholesale performance. Where dternative remedies
for Qwest’s wholesale performance are available under rules,
orders, or other contracts, including interconnection agreements,
CLEC will be limited to either the PAP remedies or the remedies
available under rules, orders, or other contracts and CLEC's
choice of remedies shdl be gspecified in its interconnection
agreement.

69.  TheFadilitator found that this section, when read in conjunction with § 13.5, could not be
interpreted consgtently. The Facilitator consequently recommended revisions to the eection of remedies

provision designed to make clear that CLECs that elect the QPAP surrender other contractual remedies,

¥ 1d. at 26-30, 33-34, 41.
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but retain noncontractua remedies that would be subject to an offset for any damages that represent

compensatory recovery.® Therefore, the Facilitator recommended that Qwest gtrike dl of the quoted

portionsof 8§ 13.6, following the phrase*in itsinterconnection agreement with Qwest” and replaceit witha
sample provison requiring aCLEC to elect either: (a) theremedies otherwise available at law, or (b) those
available under the QPAP and other remedies as limited by the QPAP.%

70. Qwest does not oppose the Facilitator’ s approach, and, in fact, has stricken thelanguage
the Facilitator found to be objectionable.®®* However, Qwest notes that in implementing the Fadilitator’s
recommendation, Qwest added language to § 13.6 providing that payments under Commission rules or
orderswould be considered contractua in nature and therefore precluded. Qwest dlamsthisclaificationis
appropriate given the Facilitator’ s recognition that thisis explicit in the Colorado Specia Magter’ s Report,®
which gates in pertinent part,

the PAP dhdl not limit aternative remedies avalable to CLECs
under... (2) date law regulatory enforcement actions that are not
redundant with the PAP (e.g., any action by the state that does not

result in payment of money to a CLEC would not be redundant to the
PAP)...%®

71.  Qwest concludes by urging the Commission to adopt the Facilitator’ s recommen-dations

adong with its darifying language.

% 1d.at 30.

o |d.at 31-32

% Id.a 31

% Qwest's Comments, at 4-5.
.

% Quoted in QPAP Report, at 31.
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72.  Saff assertsthat, whileit agrees with the Fecilitator’ s analyss and the QPAP revisons he
suggested, Qwest’ s dlarifying language goes well beyond what he recommended. Staff takesexceptionto
Qwedt’s assertion that the Commission’s rules and orders are a matter of contract between Qwest and
CLECsasQwest’ swholesdle customers. “Tothe contrary,” Staff maintains, “where the Commission has
ruemaking authority and/or subject matter jurisdiction over anissue, the Commisson isfreeto exerciseits
jurisdiction in the public interest. It is well beyond the purpose and scope of the QPAP to attempt to
‘preclude’ paymentscaled for in Commissonrulesand orders as Qwest purportsto do initsrevison of the
Facilitator’ s revision presented in Qwest's November 9, 2001 comments.”®®

73. Staff concludes by urging the Commission to require Quwest to srikeits proposed clarifying
language for QPAP § 13.6 and to revise it in conformity with the Fadilitator’s recommended language.®’

74.  AT&T assartsthat Qwest’ s proposed languagefor § 13.6 differsfrom the FCC' sgenerd
mandate, which does not require a performance assurance plan to be the soleremedy, aswell asthe Texas
plan, which Qwest purportedly modeed itsown plan after. Accordingto AT& T, under Qwest’ sproposed
language, there can be no liquidated damages under interconnection agreements because a CLEC would
haveto pick the QPAP asitsexclusveremedy. Furthermore, Quwest would be dlowed to unilaterdly limit
remedies associated with antitrust and other legal actions pursuant to § 13.6 combined with § 13.7.%

75.  AT&T goeson to point out that under proposed QPAP language for § 13.6, contrary to

FCC precedent, CLECswould not have the right to sue for contractua remedies, including for measures

not even measured by the QPAP. AT&T adso maintains a CLEC would not be able to avall itsdf of

% Staff’s Proposed Findings, at 20-21.
 1d.at 21
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remedies found dsawhere in the SGAT. Additiondly, AT&T avers that for non-contractua remedies,
CLECs would have the right to sue, but would not recover based on the proposed language in 8§ 13.6.
Moreover, accordingto AT& T, if aCLEC were ableto obtain ajudgment in acourt of law, Qwest would
be able to withhold that payment claming that it was dready paid under the offset provison contained 8
13.7.%

76.  AT&T thusurgesthe Commission to rgject Qwest’ s proposed language for QPAP 813.6

and to subgtitute for that the following language found in the Texas plan:

By decting remediesunder the PAP, CLEC waives any causes of
action based on acontractua theory of liability. (T)he gpplication
of the assessments and damages provided for herein is not
intended to foreclose other noncontractua lega and regulatory
dams and remedies that may be available to the CLECs

77. For its part, Covad assertsthe Facilitator’ srecommendationswould effectively eviscerate
vdid and legitimate clams for relief and recovery of damages. Covad thus recommends that the
Commission adopt the gpproach taken by the Col orado Commission and require Qwest to adopt language
for QPAP § 13.6 that mirrors the language found in §16.6 of the CPAP.™

78. Having given this matter due consderation, the Commission rgects the Facilitetor's
recommendations, which would bar CL ECs opting into the QPA P from pursuing other remedieswhen they

sugtain extraordinary losses as a result of Qwest’s non-conforming performance. We believe the

%  AT&T sProposed Findings, at 8.
® 1d.at 8-10.

© id.a 1l

™ Covad’'s Comments, at 16-18.
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Facilitator' s recommendations tip the balance of competing legitimate interests too far in the direction of
limiting Qwest’ sfinancid exposure and away from adequately remedying poor wholesde performance.

79. Instead, consistent with the recent decisions of the Montana, Nebraska and Washington
commissions, wefind persuasive thefindings of the Colorado Public Utilities Commisson that the SGAT is
not a norma bilatera contract involving traditiond liquidated damage andyss. As the Colorado
commission’s Chairperson, Raymond Gifford, aptly stated,

It is true thet, in an ordinary commercia contract, parties would
not havethe ahility to supplement liquidaied damages. The SGAT,
though, is not an ordinary commercia contract. Rather it is a
regulatory hybrid of a contract and a tool for furthering public
policy. ThisCommission hasthe authority to ensurethat Qwest’s
interconnection agreement with CL ECs promote competition and
adheretothe Act. ThisCommission aso hasthe authority to levy
fines on Qwest for providing poor retail and wholesale service.

These principles, combined with the broad concern about post-

271 backdiding, judtify the risk that occasondly Qwest may

overcompensate the CLECs for their damages, while preserving
the right of the CLECsto sue when they are under compensated.
Therisk to Qwest is mitigated substantially by the probaility thet
a court would not alow double recovery and would require an

offset of any amount the CLEC received under the CPAP. ™2

80. Moreover, Qwest’s concerns about overexposure could be dleviated if Qwest merely
adopted the same language found in the Texas plan on which Qwest repeatedly emphasized it modeled its
proposed plan. The Texas plan language, approved by the FCC, makesit manifest that CLECswould not
be able to receive duplicative damages for contractud claims but could receive damages if they could

edtablish damages under other theories of ligbility.

2 Colorado Order, at 65.
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81. For these reasons, we direct Qwest to replace § 13.6 of the QPAP with the following,

provisonswhich are derived directly from CPAP 88 16.3, 16.4 and 16.6 and which strikeamorejust and

reasonable baance between limiting Qwest’s financid exposure and providing adequate remedies to

CLECsfor nonconforming performance:

13.6 This PAP contains a comprenensve set of performance submeasures, Satidtica
methodologies, and payment mechanismsthat are designed to function together, and only
together, as an integrated whole. To dect the PAP, CLEC mugt adopt the PAP in its
entirety, into itsinterconnection agreement with Qwest in lieu of other dternative sandards
or relief, except as dated in Sections 13.6.1, 13.6.2, and 13.7.

136.1

13.6.2

In decting the PAP, CLEC shdl surrender any rights to remedies under date
wholesde sarvice qudity rulesor under any interconnection agreement designed to
provide such monetary relief for the same performance issues addressed by the
PAP. The PAP shdl not limit ether non-contractud legd or non-contractua
regulatory remedies that may be available to CLEC.

Tier 1 paymentsto CLECsarein the nature of liquidated damages. Before CLEC
ghdl be able to file an action seeking contract dameges that flow from an aleged
falure to perform in an area pecificaly measured and regulated by the PAP,
CLEC must first seek permission through the Digpute Resolution Process st forth
in Section 5.18 of the SGAT. This permisson shdl be granted only if CLEC can
present a reasonable theory of damages for the non-conforming performance at
issue and evidence of rea world economic harm that, as applied over the
preceding sx months, establishes that the actual payments collected for non-
conforming performance in the rlevant area do not redress the extent of the
competitive harm. If CLEC can make this showing, it shdl be permitted to
proceed with thisaction. Any damages awarded through thisaction shal beoffset
with payments made under this PAP. If the CLEC cannot make this showing, the
action shal bebarred. Totheextent that CLEC' scontract action relatesto anarea
of performance not addressed by the PAP, no such procedura requirement shall

oply.

Offsetting remedies

82.  Asreflected above, integraly related to eecting remedies under the QPAP isthe issue of

offsetting awards flowing from such remedies. Section 13.7 of Qwest’s proposed plan states as follows:

QPAP Order
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If for any reeson CLEC agreeing to this PAP is awarded
compensation for the same underlying activity or omisson for
which Tier 1 assessments are made under this PAP, Qwest may
offsat the award with amounts paid under this PAP or offset any
future payments due under the PAP by the amount of any such
award. This section is not intended to permit offset of those
portions of any damages alowed by noncontractud theories of
ligbility that are not aso recoverable under contractua theories of
ligbility. Nothing in this PAP shdl be read as permitting an offset
related to Qwest payments related to CLEC or third-party

physica damage to property or persond injury.

83.  The Facilitator recommended that the Commission adopt Qwest’s offset provison.
However, as reflected above, the Facilitator dso recommended that the language of § 13.7 should be
revised to providethat () Qwest isnot entitled to reduce QPAP paymentsfor damage awardsfor physical
injury to persons or property, even where those awards arise from the provison of wholesde service to
CLECs, andthat (b) CLECsretainthe ability to recover damages awarded on non-contractud theories, as
discussed above in connection with § 13.6.”° The Fadilitator also concluded that SGAT §5.8.1 should be
changed in order to prevent an inappropriate limit from being placed on Qwest’s liability for property
damage and persond injury.”™

84.  Qwest accepted the Facilitator’ srecommended changesto § 13.7, and those changes are
reflected in the language quoted above. Moreover, our review of Qwest’'s most recent SGAT filing
indicates that Qwest has added the language to § 5.8.1 that the Facilitator recommended.”™

85. Responding to AT& T's arguments that, as discussed below, are sharply critica of the

Facilitator's recommendation concerning the offset, Qwest contends AT& T's concern that the offset

®  QPAP Report, at 35-36.
“1d. a4l

QPAP Order -32-
Utility Case Nos. 3269 & 3537



provison will be unilaterally applied by Qwest is miplaced. In support of this postion, Qwest draws
attention to the fact that the Facilitator recognized that

Itisultimatdy not hel pful hereto cast theissuein termsof dlowing
Qwest a unilaterd right to offsst QPAP payments. If Qwest's
languageisadopted, nothing init gives Qwest theright to make an
unreviewable decision about whether an offset isdlowable. . . .
The AT&T gpproach would have ajudicid authority, which we
may presume to be much less familiar with the QPAP s context,
purpose, and contents, decide how its intent can best be
implemented in the circumstances. Under the Qwest gpproach, a
commisson much more familiar with the gods and features of the
QPAP woud make that decision. There can be no doubt that the
decison to be made can be best made by the regulatory
commission.” "

86.  Qwest doses by urging the Commission to adopt the Facilitator’ s recommendations.”

87.  Saff aso supports the Facilitator' s recommendations.”

88. For its part, AT& T agreesthat CLECs are not entitled to double recovery for the same
damages. However, AT& T damsthe offset issueis one that should be decided by thefinder of fact before
whom a CLEC has presented the successful theory or theories of recovery. AT& T points out neither the
Texas plan nor the CPAP include provisons such as this one that dlows Qwest to unilaterdly offset
payments awarded to CLECs using dternative remedies.”® AT&T aso notes that Qwest will have the

opportunity to arguefor an offset beforethefinder of fact, who will have abetter understanding of the cause

™ Qwest New Mexico SGAT, 6" Revision (April 12, 2002).

" Qwest’s Proposed Findings, at 8 (quoting QPAP Report, at 35-36).
77 Id

®  Staff’s Proposed Findings, at 23.

" AT&T sProposed Findings, at 11.

QPAP Order -33-
Utility Case Nos. 3269 & 3537



of action at issue, such as those sounding in tort or antitrust.?® Further, emphasizing that § 13.7 spesksfor
itsdlf, AT& T rgectsasfataly flawed the Facilitator’ s reasoning that Quest would not beabletouse 8§ 13.7
to offset legal judgments obtained against Qwest by a CLEC because CLECs are free to use the dispute
resolution procedure in the SGAT to pursue clams before the state commissions® AT&T therefore
requeststhat the Commission reject the Facilitator’ sfinding regarding the offset provision and instead adopt
the offset language of the Texas or Colorado commissions, or that recommended by the Utah Staff.®

89.  Covad concurswith AT&T.%

90. Having consdered the rdative merits of the positions presented, the Commission rgjectsthe
Facilitator’ s recommendation, which without sufficient legd or reasonable policy judtification, would dlow
Qwest to unilaterdly offset damages a court or other agency ordersit to pay a CLEC.

91 In arriving at this conclusion, we recognize that double recovery for the same damages
should beandislegdly barred. However, the offsetting of remediesisajudicia concept for thetrier of fact
to determine in assuring that an aggrieved party does not receive a double recovery.

92. It dso bearsnoting that, athough Quwest repeatedly stated that its proposed planismodeled
on the Texas plan approved by the FCC and urged the Commission to not look to other state or BOC
plans, Qwest did not adopt the Texas plan’ s offset language, which provides, a 8§ 6.2, “whether or not the
nature of damages sought by CLEC is such that an offset is appropriate will be determined in the rlevant

proceeding,” instead of the BOC unilaterally making the offset, as Qwest would have it.

8 AT& T’ sExceptions, at 21.

8 )d.a2L

# 1d. See AT& T’ s Proposed Findings, at 11-12.
¥ Covad's Comments, at 18-19.
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93.  Therefore, consgtent with the Texas plan aswdl asthe holdings of the Montana, Nebraska
and Washington commissions on thisissue, the Commission finds that the appropriate entity to determine
whether an award to a CLEC should be offset is not Qwest, but is the same court or other adjudicatory
body that awarded damagesto a CLEC. Accordingly, the Commission directs Qwest to revise QPAP 8§
13.7 to read asfollows:

13.7 Any liquidated damages payment by Qwest under these
provisons is not hereby made inadmissible in any proceeding
relating to the same conduct where Qwest seeks to offset the
payment againgt any other damages a CLEC may recover;
whether or not the nature of damages sought by the CLEC issuch
that an offset is appropriate will be determined in the related

proceeding. Nothing in this PAP shdl be read as permitting an
offset related to Qwest payments related to CLEC or third-party

physica damage to property or persond injury.

94. Inasmuch as we agree with the Facilitator’ s reasoning that prohibits offsetsagainst CLEC
payments related to third- party physical damage to property or persona injury, we see no reason to ater
thefinal sentence of Qwest’ s proposed QPAP § 13.7, which isincorporated above. We aso concur inthe
Facilitator’ s suggested additional provison for SGAT § 5.8.1, which as found above, Qwest has dready

inserted in its most recent SGAT filing.
3. Exclusons

95. Section 13.3 of the QPAP providesaset of circumstancesthat would excuse Qwest from
making Tier 1 and Tier 2 payments. Asdescribed inthe QPAP Report, CLECsraised anumber of issues

with Qwest’ s proposed language concerning force majeure events® In resolving theissuesbeforehim, the

8  QPAP Report, at 36-38.
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Facilitator recommended the following: (i) referencing SGAT 8 5.7 in thefirst clause of QPAP §13.31in
defining force mgeure events, (i) making state commissions the judges of disputes over force mgeure
events, (iii) adding language proposed by AT&T to further define the nexus a force mgeure event and
Qwedt’ s performance, (iv) determining that force mgeure events should not excuse poor performancewith
respect to parity measurements, and (v) limiting theexcluson to thefallureto provide properly forecaststhat
are“explicitly required by the SGAT.”®

96. Qwest hasagreed to makeadl the recommended changes, except for one modification that
is discussed below.®

97. No party contested the Facilitator’ s recommendations regarding exclusions from payment
lighility.

98.  There having been no chdlengeto the Facilitator’ s recommendations and having found no
metter of particular concern, the Commisson hereby finds and concludes that the Facilitator’'s
recommendations are gppropriate, reasonable and resolved in amanner that is consstent with the public
interest. The Commisson therefore accepts and adopts the Facilitator’ s recommended resolutions of the
issues pertaining to exclusons from payment liability and ingtructs Qwest to modify QPAP § 13.3
accordingly. In this regard, we note that while Qwest has modified its QPAP to ncorporate the
Facilitator’ s recommendations, it has not deleted certain language referring to parity measurements. We

further note that congistent with the Washington commission’s recent findings on thisissug®” Qwest does

% 1d. at 39-40.
% Qwest's Comments, at 7-8.

¥ In the Matter of the Investigation Into U SWEST Communications, Inc.’s Compliance with Section 271 of the

Telecommunications Act of 1996 and In the Matter of U SWEST Communications, Inc.’s Statement of Generally
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not oppose the Fecilitator's recommendation that parity measures not be subject to force mgeure
exclusons, rather it IS the fect that the last sentence of
813.3includes”or other excusng event” immediately after “aForce Mgeure event” that causes Qwest to
retain the subsequent reference to parity measures. Accordingly, in the interests of efficiently resolving
lingering issues and in oder to aoid a laent ambiguity in the language of

§813.3, wedirect Qwest to add to QPAP § 13.3 thewords “ (excluding Force Mgjeure events)” after the

»n 88

word “ parity”.
D. Incentiveto Perform

99.  TheFadilitator congdered four issues pertaining to the sufficiency of the QPAP screetion of
incentives for Qwest to perform:

1) Tier 2 payment use (Section 7.5);

2) 3-month trigger for Tier 2 payments,

3) Limiting escdation to 6 months, and;

4) Splitting Tier 2 payments between CLECs and the Sates.

100. Of thesefour, only the fourth issue was not addressed in the parties’ post-QPAP Report
commentsor briefs. There having been no chalenge to the Facilitator’ sfindings and conclusionsregarding
thisissue and having no found maitersof particular concern inthe Facilitator’ srecommended resolution of it,
the Commission hereby finds and concludes that the Facilitator's recommendation is gppropriate,

reasonable and resolved in amanner that iscong stent with the publicinterest. Accordingly, the Commisson

Available Terms Pursuant to Section 252(f) of the Telecommunications Act of 1996, Washington Utilities and
Transportation Commission Docket Nos. UT-003022 & UT-003040, 33 Supplemental Order; Order Denying in Part, and
Granting in Part Qwest's Petition for Reconsideration of the 30" Supplemental Order, Commission Order Addressing
Qwest's Performance Assurance Plan (May 20, 2002) (33" Supplemental Order), at 17-18, 1 72-73, 78.
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accepts and adoptsthe Facilitator’ srecommendation that the goa s underlying the Tier 2 paymentsare best
served by continuing to provide that they be paid to the states®

101. Wenow turn our atention to the three remaining incentive to perform issues.
1 Tier 2 payment use and special fund

102. Tier 2 paymentsare payments made to the state of New Mexico when Qwest failsto meet
certain performance sandards. Certain performance measures are subject to Tier 2 paymentsbecausethe
performanceresultsareonly available on aregiond bass, such asGateway Avallability. Congstent with our
endorsement above of the Facilitator’s recommended resolution of the fourth issue under this heading,
CLECs receive no payment when Qwest fails to meet these performance standards. Other performance
measuresthat are subject to individua CLEC paymentsared so subject to Tier 2 payments because of thelr
importance to the CLECS ability to compete. These measures arereferred to as Tier 2 measures having
Tier 1 counterparts.

103. Section 7.5 of the QPAP origindly required that Tier 2 payments be limited to use for
purposes related to Qwest’s service territory. In reaction to AT& T’ s argument that the serviceterritory
requirement be diminated, the Facilitator found that § 7.5 should be replaced with the following:

Payment of Tier 2 Funds Paymentsto astate fund shdl be used
for any purpose determined by the commisson that isalowed toiit
by state law. If the Commission is not permitted by Sate law to
receive or administer Tier 2 payments to the state, the payments

shall be made to the generd fund or to such other source as may
be provided for under state law.*

8 Seeid.
¥ QPAP Report, at 45.
% QPAP Report, at 42.
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104. The Facilitator also recommended that this Commission and other state commissonsin
Qwed’s region join together to participate in a multistate QPAP oversight effort featuring a common
adminidgrative structure. To this end, the Facilitator recommended that a percentage of certain QPAP
payments should be paid into aspecid fund that would be availablefor states participating in ajoint effort to
use for: (a) adminigrative activities, (b) dispute resolution, and (c) other wholesde telecommunications
service activities determined by participating commissions to be carried out on a common basis.™

105. Covad was the only party to have submitted specific comments on this issue. Covad
requests that the Commission adopt language stipulating that any use to which the Tier 2 funds are put
would not berefit Qwest ether directly or indirectly. Covad contendsit would be incongruous to compe
payment from Qwest and then to gpply it to a purpose from which Qwest would benefit. Covad argues
such an outcome would likely cregte a perverse incentive on the part of Qwest in providing wholesale
servicesto CLECs®

106. The Commission accepts and adopts the Facilitator's recommendation regarding the
language for QPAP 8 7.5 and directs Qwest to modify the QPAP accordingly.

107. Wefully support the Facilitator’ s recommendation that the state commissonsin Qwest's
territory work toward designing and implementing acommon adminigrative structurefor long-temovasght
of Qwest’ swholesa e performance and related matters, including adispute resolution process. Tothisend,

the Commission has endorsed the Resol ution on Long-Term 271 Multistate Wor k Efforts (Resol ution)

% 4.

%2 Covad's Comments, at 19.
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that was presented at the April 2002 Qwest ROC Spring meeting. The Resol ution provides, in pertinent
part, asfollows:.
Resolved, The Qwest ROC inits April 2002 Spring meeting in Santa Fe, New
Mexico, supports the use of a collaborative agpproach under the auspices of the
ROC with a strong governance structure which may be smilar to that used in the
OSS tedt for the post-OSS test continuing multistate work efforts for long term

performance measurement and reporting, auditing, Performance Assurance Plan
reviews and modifications, and a process for dispute resolution; and be it further

Resolved, That participation in any such collaborative gpproach by any sateis
voluntary and that each participating state Commisson may act independently on
issueswhereit might differ from the multistate group decision or recommendation

The Commission takes this opportunity to reiterate our strong endorsement of the Resolution and
incorporates the intent and purpose of the Resolution in this Order.

108. Regarding the disposition of Tier 2 funds, aswe have observed on many occasions, New
Mexico law requiresthat the Commission obtain legidative authority to spend Tier 2 fundsfor adtivitiessuch
as QPAP oversght. The Commission intends to address this issue in the next regular sesson of New
Mexico Legidature where we plan on presenting proposed legidation that would create a Tier 2 Fund.

109. Insofar asthe Specia Fund provisons are concerned, the Commission notesthat QPAP 8
11.3 needsto berevised to reflect that the six-month review, as addressed below, will be conducted by the
Commission and not an independent arbitrator. Accordingly, in conformity with our findings below, the
Commission ingructs Qwest to strike QPAP 8§ 11.3(b) in its entirety.

110. The Commission dso notes the QPAP oversight activities contemplated by 88 11.3,
11.3.1,11.3.2and 11.3.3 may run afoul of New Mexico law because the Commission doesnot at thistime
posses the requisite authority to use these funds. For this reason, the Commission directs Qwest to revise
al pertinent provisons of § 11.3 to provide that the Commission will seek to have the New Mexico
Legidature create a gpecid fund for the generd purpose of conducting its QPAP oversight activities, and
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that nothing in the QPAP prevents the Commission from joining with other state commissonsto fund QPAP
oversight activitiesthat are conducted jointly. We further order Qwest to amend 811.3.1and §11.3.2t0
reflect thefact that the Commisson will beacting onitsowninits QPAP oversght activitiesunlessand until
it agreesto join asuitable and forma multi- state long-term administration and dispute resol ution process.

111. Fndly, the Commissonisnot persuaded that agtipulation regarding the use of Tier 2 funds

aong the lines advanced by Covad is necessary.
2. 3-month trigger for Tier 2 payments

112.  The plan Qwest origindly proposed required that non-conforming performance extend to
three consecutive monthsbefore Tier 2 paymentswould betriggered. TheFacilitator determined thatinany
twelve-month rolling period in which there have been two months of non-conforming performance out of
any consecutive three months, payments for those Tier 2 payments without a Tier 1 payment obligation
should betriggered by asingleadditionad month of non-conforming performance. For Tier 2 measureswith
no Tier 1 counterpart, the Facilitator recommended that payments should escdate as provided for in the
QPAP.%2

113.  Qwest supports the Facilitator's recommendation and has agreed to incorporate the
Facilitator’s changes into the QPAP at § 9.1.2.%

114. Staff believesthe Facilitator' s proposed resol ution movesin theright direction but does not
go far enough and is, in any event, unnecessarily complex. According to Staff, thereis no reason to delay

Tier 2 consequences, irrespective of whether a Tier 2 measure has a corresponding Tier 1 counterpart

% QPAP Report, at 43.
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payment. Staff pointsout Qwest itsdf cdlamsTier 2 payments areintended to create afurther performance
incentive. Staff therefore requedts that we regject the Facilitator's recommended approach and instruct
Qwest to revisethe QPAP to require that Tier 2 payments be made for any month in which Qwest failsto
meet the applicable standard.®

115. Staff’spogtion iswell taken. We agree with Staff that the State of New Mexico has an
interest in having Qwest perform adequately because it is consstent with State policy to encourage the
promoation of competition. A blanket policy holding that Tier 2 paymentsdo not start until numerous months
of poor performance have occurred weakens Qwest’ sincentives. Therefore, wewill rgect the Fadilitator's
recommended approach.

116.  Accordingly, the Commission instructs Qwest to revise QPAP 88 7.3 and 9.1.2 to reflect

that Tier 2 payments shdl be made for any month in which Qwest fails to meet the applicable standard.
3. Limiting escalation to 6 months

117.  Thepayment escalation processisone of two monetary capsstructuresinthe QPAP. Firg,
as discussed above, the QPAP will feature a procedurd, investigation triggering cap aswel as an annud,
maximum cgp on Qwest’ sliability for non-conforming performance. In contragt, the escalaion issuegoesto
whether or not there should be a sx-month limit on payment escdation for falure to meet any of the
performance measurements identified in the PIDs. Qwest proposed, and the Facilitator concurred, that

there should be a six-month limit on payment escaation.

% Qwest’s Comments, at 11.
% Staff's Proposed Findings, at 26-27.

QPAP Order -42-
Utility Case Nos. 3269 & 3537



118. The Facilitator adopted Qwest’s position for the following reasons. (1) itisnot clear that
poor performance past Sx months means Qwest methodicaly caculated that the continuing costs of
compliance exceeds the continuing costs of violation; (2) parity measures, while based on a substantiated
and common belief that there are no materid differences between serving retail and wholesale customers,
cannot be said to rest upon an aosol ute certainty that growing experience with the CLEC community will not
show otherwise; and (3) ca culated comparisons of the margind costs of compliance versus non-campiance
are not the only reason problems can persist.®

119. AT&T opposes the Facilitator’ s recommendation, pointing out that both the Colorado
commission and the Utah Staff rgected limits on payment escaaion. AT& T mantainsthat if Qwes is
currently meeting the standards to obtain section 271 relief, thereis no reason it should not be able to meet
theminthefuture. AT&T further contendsthat Qwest’ s assertion that unlimited payment escaation would
overcompensate CL ECs misses the point because the purpose of payment escaation isto balance CLEC
compensation for their |osses and to ensure the pendty ishigher than the amount Qwest iswilling to absorb
asacos of doing business. AT& T cited the Col orado commisson’ sreasoning that continuing escaation of
payments for continuous poor performance should help prevent the possibility that Qwest might evaluate
whether it would rather absorb QPAP pendties and deter competition or avoid penalties and comply with
the law.”” AT&T concludes by requesting that the Commission order Qwest to remove the caps on

escalation found in Table 2 of Qwest’s proposed plan.*®

% QPAP Report, at 44-45; Qwest’s Proposed Findings, at 10-11.
% AT&T sProposed Findings, at 12-14.
% 1d.at 13-14.
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120. Covad aso opposes the Fecilitator's recommendation. Covad asserts the Facilitator's
rejection as specudivethat continued poor service past Sx monthsindicatesthe pendtiesareinaufficient is
incong stent with the Facilitator’ sown surmisethat poor performance beyond six monthsisbeyond Qwest’s
control. Covad reasons that because military-style testing demonstrates Qwest’ s ability to meet dl PIDs

prior to interLATA authority being granted, the Commission should
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deem unpersuasive Qwest’ s assertion, as supported by the Facilitator, that poor performance beyond six
months is due to circumstances beyond its control. Covad argues that limiting payment escalation to Six
months would merdly alow Qwest to discriminate against CLECs for extended periods of time. Covad
cites the Colorado commission’'s Specid Master’s Find Report, which requires escadation beyond six
months and recommends adopting such an approach.®

121. Like AT&T and Covad, Staff disagrees with the Fecilitator. Staff believes that the six-
month cagp on escdation should be removed because continuing escdation is necessary to creete the
necessary incentive for Qwest to do what it takes to fix recurring performance problems. Staff points out
that, as noted by the Facilitator elsewhere in the QPAP Report, a forum has been established for
congdering the need to add or revise performance measures should it be determined that apoorly designed
performance messure is causing a problem.*®

122. Wededlineto accept the Facilitator’ srecommendation for asix-month limitationon Tier 1
payment escaation. Instead, we find persuasive the reasonsidentified by AT& T, Covad and Staff for not
limiting escaation: (i) to deter Qwest from providing poor serviceto CLECsfor extended periods of time,
and (ii) to help to ensure Qwest’ s payment for noncomplianceis higher than the amount Qwest iswilling to
absorb as a cost of doing business.

123. Moreover, the Facilitator’s suggestion that recurring problems might be due to poorly
designed performance measuresis, a best, speculative. For onething, Qwest hasbeen deeply involved in

the process of developing the rlevant performance measures and the ROC OSS test should be able to

% Covad's Comments, at 13-16.
1% staff’s Proposed Findings, at 27-29.
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identify any problemswith performance measures. Further, aspointed out by severa partiesboth beforeus
and in the Multi- State Proceeding, Qwest is currently meeting the standards to obtain section 271 rdlief;
there is no reason it should not be able to meet them in the future. Additiondly, as mentioned by Staff, a
forum has been established for congdering the need to add or revise performance measures should it be
determined that a poorly designed performance measure is the root cause of the problem.

124.  Asto Qwest’s arguments that compliance may dwarf costs, the Commission agrees with
Chairman Gifford of the Colorado commission that Qwest’ s argument “makes no logical sense’ because

payment escaations are meant to be a baance between
compensating the CLECs for their losses and ensuring that the
pendty ishigher than the amount that Qwest iswilling to absorb as
acost of doing business. Sincethevaueto Qwest of suppressing
competition in a particular market may dwarf the cost of the
relevant services that Qwest should be sdling, sometimes the
ecadation may have to be sgnificant to motivate Qwest to
perform. Although the idea that Qwest would rationdly evauate
whether it is more vauable to absorb pendties and retard
competition or to adhere to the law and avoid pendtiesis il
purely speculative, one of the underpinnings of this performance
plan is to ensure this type of drategic action is deterred.
Continuous escdation of payments for continuous poor
performance should help prevent this strategic activity. '™

125. Therefore, insofar asresolving the payment escaation issueis concerned, the Commission
finds merit in the gpproach taken by the Montana Commisson. The Montana commission described the
following process for extending payment escdation beyond the six months reflected in Table 2 within 8
6.2.2 of Qwest’s proposed plan:

Table 2 was changed to reflect that after 6 missed monthsin a
row, the per-occurrence payment amount increase in each

102 Colorado Order, at 59-60.
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126. Weagreewith the Montana Commission that this gpproach isreasonable and fair becauseit
continues escdation in the same increments after sx months of non-conforming performance as those
occurring prior to Sx months. Accordingly, Qwest is directed to revise the QPAP to alow for payment

ecalaion for fallureto meet any of the performance measurementsidentified in the Pl Dsin conformity with

subsequently missed consecutive month by an increment of $100.

The payment would be caculated by subtracting sx from the
number of consecutively missed months, multiplying the remainder
by $100, and adding to that amount increments of $800 for
measures classfied as high, $600 for measures classfied as
medium, and $400 for measures classified aslow. (Example: In
month 7 of 7 consecutive misses on a measure, the per-
occurrence payment duefor ameasure classified ashigh would be
$900. [7-6=1,x $100 + $800 =$900.] In month 8 for the same
missed measure, the payment would be $1000; in month 9, the
payment would be $1100, etc.) For per-measurement payments,
after 6 missed monthsin arow, the per- measurement payment for
low-weighted measures would continue to increase by $5,000
each month, for medium-weighted measures, payments would
continue to increase by $10,000 each month, and for high-
weighted measures, payments would continue to increase by
$25,000 each month. The per-measuremert payment would be
caculated by subtracting six from the number of consecutively
missed months, multiplying the remainder by $25,000, $10,000,
or $5,000 for measures classified as high, medium and low,
respectively, and adding to that amount increments of $150,000
for measures classified ashigh, $60,000 for messuresclassfied as
medium, and $30,000 for measures classfied aslow. (Example:
In month 7 of 7 consecutive misses on a measure, the per-
measurement payment due for amessure classified aslow would
be $35,000. [7-6=1, x $5,000 + $30,000 = $35,000.] Inmonth
8 for the same missed measure, the payment would be $40,000;
in month 9, the payment would be $45,000.*%

the preceding paragraph.

192 Montana Order, at 41.

QPAP Order

-47-

Utility Case Nos. 3269 & 3537



V. CLEARLY ARTICULATED AND PREDETERMINED MEASURES

127. The Fadilitator identified 22 issues in eight categories involved in the andyss of whether
Qwest’ sQPAP isbased on clearly articulated and pre- determined measures. Theeight issuecategoriesare
thefollowing: (i) measure selection process, (i) adding measuresto the payment structure, (iii) aggregating
the PO-1A and PO- 1B performance measures, (iv) measure weighting, (V) collocation, (vi) induding specid

access circuits, (vii) proper measure of UNE intervas, and (viii) and low volume CLECs.
A. M easur e Selection Process

128. TheFacilitator noted that no party chalenged the measure selection process. Hefound that
most disputes in this area went to the need for additional measures, which he addressed elsewhere. He
concluded that the measures in use in the QPAP are generdly a well-articulated set of pre-determined
measures that span the range of carrier-to-carrier performance.’®® The Commission agrees with the
Facilitator’ s conclusons and, therefore, accepts and adopts hisrecommendation asto the measure selection

process.
B. Adding M easuresto the Payment Structure

129. Therewerenineissuesinvolving damsthat performance measures should be added to the
QPAP. Theseare:

1) requiring payments for cancelled orders;

2) requiring payments for “diagnostic’ PIDs,

3) cooperdive testing;

4) adding anew PID — PO-15D — to address due date changes,

1% QPAP Report, at 46.

QPAP Order -48-
Utility Case Nos. 3269 & 3537



5) incdluding PO-1C preorder inquiry timeoutsin Tier 1;
6) adding change management measures,

7) adding a software release quaity measure;

8) adding atest bed measurement; and

9) adding amissing-gatus- notice measure.

130. Of thesenineissuesonly one, requiring paymentsfor “diagnogtic” PIDs, wasaddressed by
any party in its 10-day comments. There having been no chalenge to the Facilitator’s findings and
condusions regarding the remaining eight issues™ and having found no matters of particular concerninthe
reolution of those issues, the Commission hereby finds and concludes that the Fecilitator's
recommendations are gppropriate, reasonable and resolved in a manner that is consstent with the public
interest. Accordingly, the Commission accepts and adopts the Facilitator’ s recommended resol utions of
these eight issues.

131. Wenow turn our atention to the sole outstanding issue in this category.
1. Requiring paymentsfor “diagnostic’ PIDs

132. The Facilitator recognized the importance of enhanced extended links(EELS) to CLECs
and acknowledged that, while the QPAP providesfor paymentsin the case of poor performancefor loops
and for trangport, none exist for EEL s, which are acombination of thetwo. The PID agppliesno benchmark
or parity sandardsfor EEL sat present; the performance measuresrel ated to them are diagnostic in nature.

The Facilitator aso noted Qwest’s brief acknowledged that, as the ROC OSS collaborative changes

104 1d. at 47-48, 49-52.
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measures from diagnogtic to afirm benchmark or parity sandard, such measures are to beincluded in the
QPAP.®

133. TheFacilitator recommended that as ordering activity increasesfor EELS, line-sharing and
sub-loop dements increases, these UNES should be subjected as soon as practicable to a measurement
base that will alow for their prompt addition to the payment structure of the QPAP.%

134. Covad requeststhat the Commission revisethe Facilitator’ srecommendation such that any
and dl PIDsthat are converted from a diagnostic status to abenchmark or parity standard prior to Quwest
recalving section 271 authority will be incorporated into the QPAP as of the date such authority is
granted."®’

135. Inresponseto Covad' srequest, Qwest indicatesit has committed to incorporate product
disaggregation of measurementsinto the QPAP, such as EEL sand line sharing, when they receive sandards
through the ROC TAG.'%®

136. Whilewelaud Qwest’scommitment, we aso find meritin Covad’ sproposd. Accordingly,
wearerevisang the Facilitator’ srecommendation to providethat any and dl PIDsthat are converted froma
diagnostic status to a benchmark or parity standard prior to Quest receiving section 271 authority will be
incorporated into the QPAP as of the date such authority is granted. Qwest is ingtructed to modify the

QPAP accordingly.

1% 1d at 48.
106 g,
197 Covad’'s Comments, at 19.

1% Qwest’s Proposed Findings, at 12.
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C. Aggregating the PO-1A and PO-1B Performance M easur es

137.  Involved hereiswhether or not the PEPP collaborative reached agresment on collgpsing the
seven individua measurements under PO-1A (responsetimesfor transactions under IMA-GUI) and PO-
1B (responsetimesfor the same transaction types under EDI) into two measurementsthat would be subject
to QPAP compensation, by averaging the responsetimesfor al seven PO- 1A measuresand dl seven (and
identical) PO-1B measures.'® The Facilitator found that the PEPP collaborative had reached agreement on
collgpsing the seven transacti on types (gppoi ntment scheduling, service avaldaility, fadility availability, street
address vdidation, customer service records, telephone number, loop qudification) into two individua
measurements and that the terms of the agreement establish sgnificant and more balanced payment
responsibilities for failure to meet the standards.™°

138. No party addressed thisissue in its post-QPAP Report comments or briefs.

139. There having been no chdlenge to the Fadilitator’ s findings and conclusions regarding the
foregoing and having found no mattersof particular concern in the Facilitator’ srecommended resol ution of
thisissue, the Commission hereby findsand concludesthat the Facilitator’ srecommendation is gppropriate,
reasonable and resolved in amanner that is cong stent with the publicinterest. Accordingly, the Commisson

accepts and adopts the Facilitator’s recommended resolution of aggregating the PO-1A and PO-1B

performance measures.

1% EDI and IMA-GUI are two different means by which CLECs can gain access to the OSS that managesthe processing
of CLEC orders and reguests.

10 1d. at 53.
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D. M easure Weighting

140. Therewerethreeissuesinvolved in measureweighting: (1) changing measure weights, (2)
eiminating low weighting, and (3) LIS trunks weighting.

141. No party addressed these three issuesin its post QPAP Report comments or briefs.

142. There having been no chdlenge to the Fadilitator’ s findings and conclusions regarding the
foregoing and having found no mattersof particular concernin the Facilitator’ srecommended resol utions of

these issues, ™t

the Commission hereby finds and concludes that the Facilitator’ s recommendations are
appropriate, reasonable and resolved in amanner that iscons stent with thepublicinterest. Accordingly, the
Commission accepts and adoptsthe Facilitator’ srecommended resol utions of the three measureweighting
issues.

E. Collocation Payment Amounts

143. Thisissuegoestowhether or not a*dayslate’ collocation payment schedulegpproachsuch
as has been implemented in Michigan should be utilized in the QPAP for determining collocation payment
amounts. Qwest agreed to adopt the Michigan approach and the Facilitator concluded that Qwest’s
proposal was responsive to the parties requests and was otherwise reasonable. The Fecilitator therefore
concluded there was no reason to question the QPAP s trestment of collocation payments.'
144. No party addressed thisissue in its post-QPAP Report comments or briefs.

145.  There having been no chellenge to the Fadilitator’ s findings and conclusions regarding the

foregoing having found no matters of particular concern in the Facilitator’ s recommended resolution of this

1 |d. at 53-55.
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issue, the Commission hereby finds and concludes that the Facilitator’ s recommendation is gppropriate,

reasonable and resolved in a manner that is cond stent with the

"2 1d. at 56.
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publicinterest. Accordingly, the Commission accepts and adoptsthe Facilitator’ srecommended resolution

of determining collocation payment amounts.
F. Including Special Access Circuits

146. The Facilitator found that pecid access circuits

do not merit the treetment recommended by anumber of CLECs.
The evidence of record supports the concluson that the
overwheming mgority of specid access circuits at issue were
purchased under federd tariffs. Remediesfor falure to meet the
requirements of that tariff should be addressed by the agency with
jurisdiction under such tariffs; i.e, the FCC, not date public
sarvice commissons.  Similarly, the QPAP need not address
faluresto meet existing sate tariffs, CLECs can gpped directly to
state commissions for any necessary relief.**

For these reasons, the Facilitator recommended that specia access circuits should not be included in the
PID performance measures as one of the product disaggregations and that the QPAP not be changed to
provide for payments associated with such circuits. ™

147. WorldCom is the only party on record as opposing the Facilitator's recommendation
respecting specia accesscircuits. WorldCom assertsthe Facilitator erred in reasoning that because CLECs
purchasethe mgjority of specid accesstrunksfrom federd tariffs, they should pursue remediesat the FCC.

WorldCom contendsthat becausethe FCC haslong hed it will consider discriminatory and anticompetitive

BOC conduct as part of the publicinterest inquiry, states should address such aleged conduct in exercising

13 1d. at 57.
14 |d. at 57-58.
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their authority to take measuresto prevent backdiding; thismay occur, according to WorldCom, concurrent
with FCC efforts.™®

148. WorldCom adds that incluson of specid access is under condderation in Texas.
WorldCom dso notesthat only 10% of traversing traffic need be interstate for a CLEC to order federdly
tariffed specid access. WorldCom further asserts that the New Y ork commission found special access
sarvices critical to business in their state. WorldCom proceeds to ddineate how other states consider
gpecid accessin performancereporting. Asfor servicequaity, WorldCom clamsthereisno federd- state
conflict, there are no federa service quaity standards and neither Congress nor the FCC has taken
regulatory actions on “intrastate access’ service qudity.™®

149. WorldCom therefore concludes that it is appropriate for the Commission to approve
reasonable performance measures for specia access.*"’

150. Webdieveitisnot timey to require Qwest to include in the QPAP, for pendty purposes,
PIDsfor specid accesscircuits. Thisaction does not preclude the eventua addition of specid accessPIDs
through the sx-month review process if a definitive need for such an addition arises. Accordingly, the

Commission accepts and adopts the Facilitator's recommendation that special access circuits not be

included in the PID performance measures for the time being.

5 WorldCom's Exceptions, at 1-6.
18 d.
117 I d .
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G. Proper Measure of UNE Intervals

151. Atissuehereiswhether or not QPAP payments should be based ontheintervasof SGAT
Exhibit C, rather than on theintervals set forthin the PID performance measures. The Facilitator concluded
that for the reasons expressed in his UNE Report, it is agppropriate for the QPAP to apply the PID
performance messures as the payment standard.**®

152. No party addressed thisissue in its post QPAP Report comments or briefs.

153. There having been no chdlenge to the Facilitator’ s findings and conclusions regarding the
foregoing and having found no matters of particular concernin the Facilitator’ srecommended resolution of
this issue, the Commission hereby finds and concludes the Facilitator’ s recommendation is gppropriate,
reasonable and resolved in amanner that is cons stent with the publicinterest. Accordingly, the Commission

accepts and adopts the Facilitator’s recommended resolution respecting the proper measure of UNE

intervas.
H. Low Volume CLECs

154. Covad argued in the Multi- State Proceeding that Qwest designed the QPAP primarily to
compensate high-volume CLECswith the result that lower volume CLECswould be under- compensated.
155. The Fadilitator concluded that Qwest had adduced substantial evidence that the QPAP

would not under-compensate lower volume CLECs™® However, the Fadilitator also concluded that

18 QPAP Report, at 58.
19 QPAP Report at 59.
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changes to the QPAP were necessary to address the “free miss’ issue.® To redress this problem, the
Facilitator recommended the following:

A ralling average gpplied yearly would serve much better to correct the

problem of rounding. It would not, however, done solve the issue of

escaating payments for consecutive-month misses. That problem can

be solved by providing thet the esca ation provison will begpplicablein

any month where any miss occurred for CLECswith order volumesat

the level in question, and where the annud caculation shows violation

of the gpplicable requirement. The SGAT should incorporate these
ChangeSlZl

156. Qwest has expressed awillingness to make changes to QPAP § 2.4 that implement the
“goirit” of the Facilitator’ srecommendation. However, Qwest notesthat a“minor adjustment” isnecessary
to avoid the functiona equivalent of a 100% performance standard.'#

157.  We accept and adopt the Facilitator’ s recommendation regarding lower volume CLECs.
To the extent tha Qwest wishes to submit QPAP language that differs from the Fecilitator's
recommendation, Quwest should promptly do so in aseparatefiling referred to the Hearing Examiner in our
consolidated SGAT docket, Utility Case No. 3537. Any such filing should include an explanation of dl
changes, with an opportunity for other parties to respond, as has been the practice with SGAT

modifications generdly.

29 Thisrefersto a QPAP provision that CL ECs argued would provide Qwest with one “free miss” each month in the
case of small volume CLECs. Asthe Facilitator notes, the goal of excluding one miss from compensation was to prevent
(in the case measurements with CLEC volumes of 5 or fewer) turning a 90% benchmark into a 100% one. QPAP Report, a
59.

21 d.
12 Qwest’s Comments, at 12.
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VI.  STRUCTURE TO DETECT AND SANCTION
POOR PERFORMANCE ASIT OCCURS

158. The Fadilitator identified nine issue categories that address whether and to what extent
Qwest’ sproposed planis structured to detect and sanction poor performance asit occurs. The categories
involved are the following: (i) sx-month plan review limitations, (i) monthly payment caps, (iii) sicky
duration, (iv) low volume critica vaues, (v) applying the 1.04 criticd vadue to 4-wireloops, (vi) measures
related to low volume, developing markets, (vii) minimum payments,
(viii) 100% capsfor interva measures, and (ix) assgning severity levelsto percent measures.

159. Of the nine categories addressed by the Fecilitator, only one, sx-month plan review

limitations, was taken up by the parties in their post-QPAP Report comments and briefs. There
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having been no chalenge to the Fadilitator's findings and conclusions regarding the remaining eight
categories and having found meatters of particular concern in the Facilitator’ s recommended resol utions of
them,'® the Commission hereby finds and concludes that the Fedilitator's recommendations are
appropriate, reasonable and resolved in amanner that iscong stent with the public interest. Accordingly, the
Commission accepts and adoptsthe Facilitator’ s recommended resol utions of these elght issue categories.

160. Wenow turn our attention to the sole remaining category that wasengaged by thepartiesin

their comments and briefs to the Commisson.
A. Six-Month Plan Review Process

161. Section 16 of Qwest’s proposed plan provides the process for amending the plan. As
conceived by Qwest, only the following types of changes aredlowed: (a) addition, deletion, or change of
measurements (based on whether there was an omission or failure to capture intended performance); (b)
change of benchmark standardsto parity standards (based on whether there was an omission or faillureto
captureintended performance); (c) changesin weighting of measurements (based on whether the volume of
“datapoints’ wasdifferent from what was expected); and (d) movement of ameasurefrom Tier Lto Tier 2
(based on whether the volume of “ datapoints’ was different from what was expected). Asproposed, 816
requires any change to the plan to be gpproved by Qwest.

162. IntheQPAP Report, the Facilitator determined that Qwest’ s proposed planwas, indmost
all respects, comparable to the plan gpproved in Texas, including the power to veto changes to existing

performance measures. He noted an important difference with respect to proposed additions of new

% QPAP Report, at 62-71.
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measures, however, finding that in the Texas plan, disputes are resolved by arbitration. Moreover,
comparing Qwest’ s plan to the CPAP, the Facilitator found that, like the plan proposed by Qwest, the
CPAPwould prohibit revisting the statistical methods applicableto parity determinations, prohibit revisiting
the payment structure and the categorization of paymentsby tiers, prohibit revigting the methodsfor capping
payments, alow measures to be added or ddeted and dlow shifts in the weighting given to existing
measures. The Facilitator further found that like Qwest’ s plan, the CPAP would grant state commissions
authority to determinethe propriety of any identified changes, which the commissonswould then ask Qwest
to include in an amended SGAT filing. The Facilitator dso noted that the CPAP likewise recommends a
separate review process (assisted by an outside expert under funding provided through Tier 2 payments),
which would take place after three years of plan operation, and which could examine broader changesto
the plan.***

163.  The Fadilitator concluded that inesmuch astotd financid liability under the QPAP should
remain predictable and fixed, providing a too libera mechanism for changes to performance measures
would prove problematic. Nevertheess, he found the Texas gpproach of usng arbitration to address the
need for new performance measures preferable to Qwest’s proposal that it must agree to al changes™®

164. TheFacilitator dso recommended approva of thethree-year review processrecommended

in Colorado. However, he indicated that process should not be used to open the QPAP generdly to

24 QPAP Report, at 60.
% 1d. at 61.

QPAP Order -60-
Utility Case Nos. 3269 & 3537



amendment, but would serveto assst the commissonsin generdly determining then existing conditionsand
reporting to the FCC on the continuing adequiacy of the QPAP to serve itsintended functions.*®

165. The Facilitator therefore recommended changes to the QPAP that would: (i) provide for
norma SGAT dispute resolution proceduresin the event thereis disagreement with arecommendationinthe
gx-month review process regarding proposed addition of new measures to the QPAP payment structure;
(i) recognize and support multi-state efforts (should they occur) to create a Tier 2 funded method and a
regular adminigtrative sructure for resolving QPAP disoutes; (iii) provide for biennid reviews of the
QPAP s continuing effectiveness for the purpose of dlowing sate commissons to regularly report to the
FCC on the degree to which there are adequate assurances that Qwest’ sloca exchange markets remain
and can be expected to continue to remain open.*’

166. AT&T aversthe Facilitator’ srecommendations il afford Quwest too much contral overthe
gax-monthreview process. AT& T believesthe Facilitator misinterpreted the Col orado approach, percelving
limitsin the CPAP that do nat, in fact, exist. ASAT& T describesit, the Colorado review and amendment
process is consderably more flexible than the plan proposed by Qwest here, even after consdering the
Facilitator’ s recommended changes.'?®

167. Under the Colorado process, according to AT&T, al issues that implicate shifting the
relaive weighting of, deleting and adding new measures are routingly consdered in the Sx-month review

process. AT&T notes that it is the Colorado commisson tha determines what modified

126 1d. at 61-62.
27 1d. at 62.
%8 AT& T’ sExceptions, at 32-33.
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weights, additions or deletions are appropriate and Qwest isrequired to file an amended SGAT to reflect
those commission-determined changes. Parties may suggest more fundamenta changesto the CPAP but,
unlessit is established that the need for such changeis “highly exigent,” the matter will be deferred to the
three-yeer review.'?

168. AT&T further assertsitisnot true, as suggested by the Facilitator, that SBC retainsavirtud
veto over dl changes suggested in the Texas plan process. Rather, AT& T maintainsthat in contrast with the
QPAFP s statement that “changes shdl not be made without Qwest’s agreement,” under the Texas plan,

“changesto exigting performance measures and the remedy plan shal be made by mutua agreement of the

parties and, if necessary, with respect to new measures and their appropriate classfication, by
arbitration.”** Moreover, AT& T contends the Facilitator erred in finding that the types of permissible
changes are the same in both the Texas plan and Qwest’ s proposed plan. Although the two planshavein
common four categoriesof changes, AT& T notesthat the Texas plan aso permits changesto the * remedy
plan” whereas Qwest’ s proposed plan only permits changes of the sort identified on page 59 of the QPAP
Report.™** Alsoillustrative of whet it consdersa” materid difference’ between the Texasplan and Qwest’s
proposed plan, the Texas plan dso adlows issues going to changing the remedy plan to be resolved by
arbitration.**

169. AT&T concludes by requesting that we rgject the Facilitator’ srecommendations. AT& T

urgesthe Commission to requireto Qwest to change QPAP 8 16.1 to reflect thefollowing findings: (1) itis

2 d.at 33.
130 |d.at 34 (emphasisin original).
Bto)d. at 35.

132 Id
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inthe publicinterest to assure that the Commission has the ultimate authority to determineif changes should
be madeto the QPAP; (2) this Commission should have the ultimate authority to change any provisions of
the QPAP after notice and opportunity to be heard during the six-month review process, and (3) the
Commission should hear any arbitrations regarding the six-month review.™

170. Staff dso urges the Commission to rgect the Facilitator's recommendations.  Staff
emphasi zesthat Qwest has repeatedly volunteered in these proceedingsthat, becausethe QPAPisapart of
Qwedt’'s SGAT, the Commission has authority to administer the QPAP. Staff submits that the ability to
judicioudy require changes to the QPAP on a showing of legitimate need is inherert in the authority to
administer it.***

171. Staff therefore requests that Qwest be instructed

to revise the 6-month review provisons of its QPAP to indicate
that dl issues of shifting the rdaive weighting of, ddeting, adding
and modifying peformance messures are routindy and
appropriately considered in the 6 month review process. The
Commission shdl determinewhat changes, additionsor deletions,
if any are appropriate and Qwest is required to file an amended
SGAT to reflect those Commission determined changes. Parties
may suggest morefundamenta changesto the plan inthe 6-month
review process but, unlessit is established that the need for such
changeis‘highly exigent’, the matter will be deferred to the more
comprehensive bi-annud review. Qwest may not retain the right
to agree to al changes required by the Commisson. Rather, the
Commisson retains authority to require changes in the review

process.'*

133 AT&T’sProposed Findings, at 14.
3 staff’s Proposed Findings, at 40.
% 1d. at 40-41.
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172.  Foritspart, Qwest maintainsthe Facilitator’ srecommendations and Qwest’ smodifications
to the plan in response to hisrecommendations are cond stent with the scope of the Sx-month review inthe
Texas plan. Qwest hasincluded a provision in § 16 of the QPAP that provides for arbitration under the
SGAT to resolve disputes regarding addition of performance measurementsin the six-month review.** To
that end, Qwest changed 8 16.1 to read, in part:

Changes shdl not be made without Qwest’s agreement, except
that disputes as to whether new performance measurements
should be added shall be resolved by one arbitration proceeding
conducted pursuant to section 5.18.3 of the SGAT, which shall
bind CLEC and Qwest and dl parties to the arbitration and
determinewhat new meesures, if any, should beincluded in Exhibit

K to the SGAT. The adminigration expenses of the Sx-month
reviews and of an arbitrator shall be paid from the Specid Fund.

173. Neverthdess, Qwes perddtsin ingging the Commission lacks the inherent authority to
propose modifications to the QPAP.*" Qwest further avers its plan is a “voluntary” proposal by it to
secure federal 271 gpprova, and isnot arequirement of state or federd law and that the Six-month review
changesrecommended by the Facilitator, asimplemented by Qwest, are patterned after the FCC-goproved
Texas plan. Qwest believes the 9x-month review mechanism it has proposed strikes an appropriate
balance, addressing Qwest’ s need for certainty regarding the obligationsit is agreeing to undertake and at

the same time providing an arbitration mechanism to alow appropriate evolution in the plan.**® Qwest

3% Qwest’s Proposed Findings, at 14.
137 Id
8 1d. at 14-15.
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concludes by arguing that Staff’ srecommendation that the Commission should be ableto review any aspect

of the QPAP that affects Qwest’sincentive to perform is “ unfounded.” **°

¥ 1d. a 15.
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174. The Commission disagrees with Qwest’s contention that we do not possess the inherent
authority to modify the QPAP during the Six-month review process and that dl authority for so doing resdes
soldy with Qwest. This is manifestly not the case. As Qwest by now should be well aware, the
Commission has broad authority under New Mexico state law to regulate the rates, services, facilitiesand
practices of public telecommunications carriers in the public interest, and to promote competition in the
provision of telecommunications services*

175. Inaddition, we find support in federa law for our authority to amend the QPAP. For
instance, section 261(c) of the Act provides:

Nothing inthis part precludes a State from imposing requirements
on a telecommunications carrier for intrastate services tha are
necessary to further competition in the provision of telephone
exchange service or exchange access, as long as the date's
requirements are not inconsastent with this part or the [FCC's|
regulaions to implement this part. (emphasis added).
176. Moreover, section 252(f) of the Act provides that aBOC “may prepare and file with the

date commission a statement of generdly acceptable terms and conditions” The SGAT is dso a

“voluntary” filing, yet Qwest has not questioned the Commission’ sauthority to order changesto the SGAT.

19 See, e.g., N.M. Const. art. X1, § 2 (regulation of telephone companies); NMSA 1978, §8 8-8-4(A) (duty to administer
and enforce the laws with which we are charged and have every power conferred by law), 8-8-4(B)(5) (takeadminidrative
action “to assure implementation of and compliance with the provisions of law for which the commission isresponsible’),
8-8-4(B)(7) (conduct investigations as necessary to carry out our responsibilities), 63-7-1.1(A)(1) (duty to fix, determine,
supervise, regulate and control all rates and charges of telephone companies), 63-7-1.1(A)(2) (authority to determine any
matters of public convenience and necessity with respect to matters subject to our regul atory authority as provided by
law), 63-7-10 (authority to inspect the books, papers and records of all companies subject to our jurisdiction relating to
any matter pending before or being investigated by the Commission), 63-9A-2 (encourage competition in the
telecommunications industry), 63-9A-5 (regulation of public telecommunications service), 63-9A-8.2(B)(4) (“ensurethe
accessibility of interconnection by competitive [LECs] in both urban and rural areas of the state”), 63-9A -9 (regulaionof
individual contracts to facilitate competition), 63-9A-10 (examination of books and records), 63-9A-11 (determining
complaint proceedings for alleged violation of any provision of the New Mexico Telecommunications Act), 63-9A-11
(complaint proceedings); 17.11.18 NMAC (rules governing interconnection facilities and UNEs); 17 NMAC 1.2.25 (rules
regarding Commission investigations).
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Inasmuch as Qwest intends to incorporate the QPAP into the SGAT, it islogicd for usto infer that the
Commission’s authority to order changes to the SGAT must dso extend to the QPAP upon its
incorporation. No other reading would make sense.

177. Infact, Qwest hasrepeatedly stated throughout this process that, because the QPAPIsa
part of Qwest's SGAT, the Commission has authority to administer the QPAP. Inherent in the idea of
judicious adminigtration of any kind of performance assurance plan, especialy one such asthe QPAP that
necessxily isafirg cut, isthe ability of the plan adminigtrator to require changesto the plan on ashowing of
legitimate need by any interested party.

178.  Further, astothe purportedly “voluntary” nature of the QPAP, no section 271 gpplication
has been approved by the FCC without inclusion of a performance assurance plan as a safeguard against
backdiding after 271 entry. More to the point, we have no intention of recommending that the FCC
approve Qwest’ s section 271 application unlessand until Qwest hasin place aperformance assurance plan
approved by the Commission. Thus, Qwest’s decision to advance a performance assurance plan and to
incorporate such aplan into its SGAT isonly voluntary to the extent that pursuing section 271 authority is
voluntary. After Qwest has been granted section 271 authority, the QPAP becomes mandatory, binding
upon Qwest, and subject to the Commission’s oversight authority as established under state and federd
law.

179. FHndly, Qwes intends to offer the QPAP as evidence in its section 271 gpplication that
local exchange markets in New Mexico will remain open to competition after it receives section 271

authority from the FCC. Asthe FCC has observed on many occasions, it expects state commissons to
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play a dgnificant role in modifying and improving the performance metrics in performance assurance

141

plans™™ Qwed’s indstence on a unilatera right to rgect any changes to the plan would preclude any

meaningful Commission role in overseaing the plan. Indeed, if therewas ever any reasonable doubt in any
quarter regarding state commission authority to modify, refine and improve performance assurance plans,
any such doubt should have been permanently dispelled by the FCC's most recent section 271 order,
where the FCC observed as follows:

We note that both the Georgia and Louisana Commissons
anticipate modificationsto BdlSouth’ s SQM from their repective
pending sx-month reviews. We anticipate that these state
Commissionswill continueto build on their ownwork and the
work of other statesin order for such measures and remedies
to most accurately reflect actual commercial performancein
the local marketplace....

Both the Georgia and Louisana Commissions will continue to
subject Bell South’ s perfor mance metrics to rigorous scrutiny
in their on-going proceedings and audits; thus, it is not
unreasonable for us to expect that these commissions could
modify the penalty structure if BellSouth's performance is
deficient post approval .**?

180.  Accordingly, the Commissonfindsitiswel within our authority aswell asour reponghility
to administer the QPAP and oversee its operation. Qwest isdirected to change the QPAP in conformity
with theforegoing findingsand conclusons. Specificdly, Qwest isindructed to amend § 16.1 of the QPAP

to drike “ Changes shdl not be made without Qwest’ s agreement” and replace it with the following:

¥l See, eg., Verizon Pennsylvania Order, 17 FCC Red 17419, at 11 127-32 (indeed, there the FCC took note of the fact
that in response to certain commenters’ assertions that the public interest requires Verizon to commit not to challenge the
Pennsylvania Commission’s authority to implement or modify the PAP, “the Pennsylvania Commission was satisfied by
Verizon’s withdrawal of its previous lawsuit challenged the Pennsylvania Commission’s authority to implement the
PAP").

2 BellSouth Georgia/Louisiana Order, FCC 02-147, at 11 294, 300 (emphasis added; internal citations omitted).
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After the Commission consders such changes through the sx-
month process, it shall determine what set of changes should be
embodied in an amended SGAT that Qwest will fileto effectuate
these changes.

181. Asto the scope of the six-month reviews, neither the parties nor the Commission has any
experience, nor can it be predicted, how the plan will work onceit isin operation in New Mexico. For this
reason, the Commission believesit would be unreasonableto preclude or limit the Commisson’ sauthority
to examine issues that may arise in the course of operation of the plan. By the same token, however, the
Commission has determined that the six-month review process not become a forum for reitigating the
essentia terms of the QPAP. In order to preclude this possibility, the Commission further determines that
the 9x-month review process should focus only on fine-tuning the QPAP sperformance metrics whileother
QPAP dements may be reexamined a the biennid review. Nevertheess, the Commisson will permit
parties to request that the Commisson review other issues if they can demondrate that exigent
circumstances exist. In addition, the Commission itself may identify issues for review. Accordingly, the
Commission further ingtructs Qwest to modify QPAP § 16.1 to include the following language: “Partiesor
the Commission may suggest more fundamenta changes to the plan, but unless the suggestion is highly
exigent, the suggestion shdl ether be declined or deferred until the biennid review.”

182. Asdiscussed above, the Facilitator recommended amulti- state review processfor the Six-
month and biennid reviews, and aspecid fund to cover the cost of the multi- state process. Consistent with
our endorsement of the ROC Resolution in this Order, we support, & least in principle, the Facilitator's
proposal for both amulti- state S x-month and biennid review process. However, the Commission dedlines
a this time to commit itsdlf to the specific multi-state review process set forth in Qwest’ s proposed plan

(namely 88 16.1, 16.2).
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183.  Conggent with the foregoing findings and conclusions, we notethat it isthe Commisson’'s
duty to consider any changesthat need to be made, to ensure the effectiveness of the QPAP, and to resolve
any disputesthat may arisefromits operation. Although we agree with the concept of amulti- state review
and dispute resolution process in principle, the multi-state process is il under development under the
auspices of theROC. For thisreason, wewill defer our find determination regarding a specific multi-state
review process for the sx-month and biennid reviews pending the development of afind proposd for a
multi- state process.

184.  Accordingly, the Commisson directs Qwest torevise 88 16.1 and 16.2 torefer only to this
Commisson. Qwest should aso include in this revison new language providing that nothing in the QPAP
prohibits the Commission from joining a multi- state effort to conduct QPAP reviews and developing a
process whereby the multi- state group would have the authority to act on the Commission’ sbehalf. Quwest
must also delete thelanguagein § 16.1 concerning the use of an arbitrator to resolve disputes. Asprovided
above, the Commission will preside over the Sx-month review process and resolve any disputes between

the parties.
VIl.  SELF-EXECUTING MECHANISM

185. The Facilitator identified Six issue categories involving the andyss of whether Qwest's
QPAP is a <df-executing mechanism.  These dx caegories ae (i) dispute resolution,
(i) payment of interest, (iii) escrowed payments, (iv) effective dates, (v) QPAPinclusoninthe SGAT and
Interconnection Agreements, and (vi) and form of payment to CLECs.

186. Of these six categories, only two, effective dates and QPAP incluson in the SGAT and

interconnection agreements, were addressed by the partiesin the post- QPAP Report commentsand briefs
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Additionaly, athough no party specifically addressed the Facilitator’ s dispute resol ution recommendetion,
the Commission deems it necessary to address that recommendation given the related findings and
conclusons inherent in this Order. Asfor the remaining three categories of issues, there having been no
challengeto the Fadilitator’ sfindings and conclusions and having found no metters of particular concernin
the Facilitator’ s recommended resolutions of them,**® the Commission hereby findsand concludesthat the
Facilitator’ s recommendations are appropriate, reasonable and resolved in amanner that iscong stent with
the public interest. Accordingly, the Commission accepts and adopts the Facilitator's recommended
resolutions of the aforementioned self-executing mechanism issue categories.

187. We now turn our attention to the three remaining categories under the saf-executing

mechanism rubric.
A. Dispute Resolution

188. TheFacilitator rejected Qwest’ sproposa to add adispute resol ution provison that would
goply the generd SGAT dispute resolution provisons to disputes arising only under specified QPAP
sections. The Facilitator saw no reason why the generd SGAT dispute resol ution sections would be any
less suitable for addressing QPAP provisions beyond the limited sections chosen by Qwest. Ingtead, the
Facilitator recommended that Qwest make clear that the dispute resolution provisons of the SGAT are

goplicable to QPAP disputes involving CLECs who adopt the SGAT inits entirety or elect to make the

3 QPAP Report, at 72-73, 76.
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QPAP pat of thdar interconnection agreements, i.e., the unique disoute resolution provisons of
interconnection agreements should not apply to QPAP disputes.*

189. Qwest made the modification recommended by the Facilitator, which appearsin Qwest’s
proposed plan as § 18.

190. Given our findings and conclusions above respecting the 9x-month review process, we
rgect the Facilitator's recommendation.  As we found above, it is our responghility to oversee and
adminigter the QPAP, including resolving disputes over the meaning and application of QPAP provisons.
Therefore, it would not be appropriate for the QPAPto incorporate the SGAT dispute resolution process,
which features processes that do not include the Commission. We recognize that it would be possiblefor
the Commission to develop either aformd arbitration process of its own for this purpose or an expedited
dispute resolution process. At thistime, however, aswe have expressed above, it isour intention to pursue
and encourage the devel opment of a multistate approach for dispute resolution that is part and parcel of a
multistate process for QPAP reviews, audits and administration of performance measurements. In the
multistate process we envision, cons stent with the Multi- State Proceeding that spawned the QPAP Report
and the Facilitator’ s other reports on checklist items and other section 271 issues, each state commission
would preserve its right to act independently on issues where it may differ from the multistate group’s
decisions. We agree with the Montana commission'® that it ssems unlikely disputes over the meaning or
gpplication of the QPAP could be state- specific, but if suchisthe case, it may be necessary to resolve such

disputes on a New Mexico-pecific bass before the Commission.

. at 72.
5 Montana Order, at 64.
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191. Accordingly, congstent with theforegoing findings and conclusons, Qwest isinstructed to

drike the entirety of § 18 from the QPAP.

B. Effective Dates

1. Initial effective date

192. The Facilitator agreed with Qwest that it was logica to conclude that the QPAP should
become effective upon Qwest being granted section 271 authority by the FCC.#

193. Staff opposes the Facilitator’ s recommendation, contending the QPAP should become
effective in New Mexico if and when the Commission makes a recommendation to the FCC that Qwest
should be granted section 271 authority for New Mexico. Inthisway, according to Staff, the Commisson
can deter backdiding during the months when Qwest’ s gpplication will be pending at the FCC.*

194. AT&T dso bdieves that Qwest should be required to make the QPAP effective
contemporaneous with the filing of its section 271 gpplication with the FCC.**

195. Qwest pointsout the Facilitator considered the concern raised by Staff and concluded that
no change in the effective date was required because the “...risk of short-term backdidingismitigated by
thefact that current information can and presumably will be provided to the FCC, should it berelevant.” *4°
Additionaly, Qwest draws our attention to the fact that the Facilitator also recommended that Qwest be

required to report performance data during the period before section 271 approval, which Quwest agreed to

5 QPAP Report, at 74-75.

¥ Staff’ s Proposed Findings, at 45-46.
1“8 AT& T’ sExceptions, at 40.

19 Qwest’s Proposed Findings, at 18.
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do™ and hassince been doing. In fact, the Commission notes Qwest has been submitting the performance
data reports in this case since late December 2001 (beginning with the submission of its October 2001
monthly report).

196. According to the Facilitator “there were no clams that Qwest’ s wholesde performance
history to date was of anature that would reguire unique or specia inducements.” ™" Asnoted above, the
Facilitator dso found the risk of near term backdiding would be mitigated by the fact that current
information can and likely will be provided to the FCC.**? Furthermore, congistent with the Fecilitator’s
recommendation, Qwest has been submitting wholesde performance data for every month beginning with
October 2001. Additionaly, aspointed out by the Fecilitator, there dready exists an opportunity for Sates
and CLECsto supplement the record through the submission of additional comments directly to the FCC.
Given the foregoing, we find that Qwest will have more than sufficient incentive not to backdide while its
section 271 agpplication is pending before the FCC.

197.  For these reasons, the Commission accepts and adopts the Facilitator’ s recommendation
that the QPAP become effective when section 271 authority is granted and that Qwest be required to

provide monthly QPAP reports as if the QPAP had become effective on October 1, 2001.
2. “Memory” at initial effective date

198. Having decided the QPAP should be become effective upon Qwest receiving section 271

authority and that other remedies apply before that time for CLECs opting into the QPAP, the Fecilitator

150 Id
L QPAP Report, at 75.
152 |d
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proceeded to find it would be inappropriate to start the QPAP payment structure in “mid-stream.”
Otherwise, according to the Facilitator, the effect would be to mix remedies ingppropriatdy, given that
CLECs retain for the historica period in question whatever remedies are gpplicable under their existing
interconnection agreements.™

199. AT&T pointsout that, under the Facilitator’ s proposd, if Qwest is providing substandard
service in the months prior to QPAP implementation, it will be wiped off the books once the QPAP
becomes effective. For thisreason, AT& T submits the Facilitator’ s proposd isan “illogicd, inexplicable
and ILEC biased approach to the issue.” ***

200. AT&T's daements on this issue are a bit overwrought. As found above, there are
adequate safeguards in place to ensure that the scenario envisoned by AT& T does not come to pass.
Furthermore, as the Facilitator rightly pointed out, until such time as Qwest’s section 271 gpplicationis
approved, CLECs are able to avail themselves of whatever remedies are gpplicable under their existing
interconnection agreements. To trigger the QPAP payment mechanisms while existing interconnection
agreement remedies remain effective would, as the Facilitator rightly found, leave the door open to
improperly mixing remedies

201. For thesereasons, the Commission accepts and adopts the Fecilitator’ s recommendation

respecting “memory” a initid effective date.

18 4.
1% AT&T'sComments, at 41.
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3. QPAP effectivenessif Qwest exitstheinterLATA market

202.  Section 16.2 of the QPAP provides that the plan will be rescinded immediately if Qwest
exits the interLATA market. The Facilitator recommended adopting this section, reasoning that for the
same reasons that the QPAP should only be effective upon Qwest’s entry into that market, it should
terminated upon the end of Qwest’s authority to serve that market.™

203. Staff concurred with the Facilitator’ s recommendation.™® No other party addressed this
issue.

204. The Commission is concerned that CLECs may be left without adequate remediesif the
QPAP were to terminate automaticaly upon Qwest leaving the long distance market. Therefore, we will
adopt the following language for the New Mexico QPAP, which is derived from CPAP
§ 18.11"" and which the Washington commission recently ordered Qwest to implement:*®

Except as provided in this Section, this PAP will expire Sx years
from its effective date. Only Tier 1 submeasures and payments
will continue beyond six years, and these Tier 1 submeasuresand
payments shal continue until the Commission orders otherwise.
Five and one-hdf years after the PAP s effective date, areview
shdl be conducted with the objective of phasing-out the PAP
entirdy. Thisreview shdl focus on ensuring that phase-out of the
PAP is indeed gppropriate at that time, and on identifying any

submeasures in addition to the Tier 1 submeasures that should
continue as part of the PAP.

%5 QPAP Report, at 75.
1% Staff’s Proposed Findings, at 46.

7 In the Matter of the Investigation Into Alter native Approaches for a Qwest Corporation Performance Assurance
Plan in Colorado, Public Utilities Commission of the State of Colorado, Docket No. 011-041T, Colorado Performance
Assurance Plan, Decision No. CO2-399 (Apr. 10, 2002) (Colorado Order on Remand), Attachment A.

%8 33" Supplemental Order, at 14, 1 60.
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205. Thislanguagewill permit Quwest to eiminate certain payments upon leaving the market, but
dsodlow for Commissonreview of the necessity of certain payments, aswell asprovidetimeto implement
any necessary wholesale service quality rules to replace the QPAP, if such rules have not dready been

adopted. Qwest is directed to modify the QPARP accordingly.

C. QPAP Inclusion in the SGAT and I nterconnection Agreements

206. Incorporation of the QPAPINtothe SGAT and interconnection agreementswasnot anissue
raised by any of the partiesin these proceedings. However, we believe thisissue warrants attention given
Qwedt’s intention to incorporate the QPAP into the SGAT as “Exhibit K” thereto and into individua

interconnection agreements.**°

We are compelled to address the incorporation issue because it creates a
guestion as to which document should prevail over the other in the event of a conflict between the two.
207. Asweseeit, the SGAT edtablishestheinterconnection obligations Qwest and CLECshave
to each other when interconnecting their networks. The QPAP, on the other hand, isa set of performance
measurements designed to assure a competitive local market upon Qwest’s entry into the interLATA
market, coupled with agreed-to payments in the event Qwest falls to meet the specified performance
metrics. Given that the language in the SGAT has been the product of intendve negotiations and disputes
between Qwest and the CLECs who have participated in these proceedings, it stands to reason that
incond stencies between the SGAT and the QPAP should be addressed before the QPAP goesinto effect.

The Commission bdievesthat inasmuch asthe QPAP isbeing incorporatedintothe SGAT, it must conform

to the SGAT and not the other way around. Therefore, the Commission finds that the terms of the SGAT

19 Qwest’s Comments, at 17.
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shdl prevail in any conflict between the QPAP and the SGAT. Qwest is directed to modify the QPAP

accordingly.
VIIl. ASSURANCESOF THE REPORTED DATA’'SACCURACY

208. The Facilitator identified four issue categories involved in determining whether Qwest’s
proposed plan provides sufficient assurances of the reported datal saccuracy. Thecategoriesare: (i) audit
program, (ii) PUC accessto CLEC raw data, (iii) providing CLECstheir raw data, and (iv) late reports.

209. Thepartiesdid not separately address any of the four issue categoriesin their post-QPAP
Report comments or briefs. There having been no chalenge to the Facilitator’ s findings and conclusions
regarding the foregoing and having no matters of particular concern in the Facilitator's recommended
resolutions of PUC access to CLEC raw data, providing CLECs their raw data, and late reports,® the
Commission hereby findsand concludesthat the Facilitator’ srecommendations are ppropriate, reasonable
and resolved in amanner that is congstent with the public interest. Accordingly, the Commission accepts
and adopts the Facilitator’ s recommended resolutions of these three issue categories.

210. However, condgtent with our findings and conclusions above, we do find matters of
particular concern in the Facilitator’ s recommendati ons concerning the remaining issue category, the Audit

Program.
A. Audit Program

211. Theaudit programisintended to provide“ sufficient assurance that ahighleve of confidence

can be placed in the performance results that Qwest measures— resultsthat will drive QPAP paymentsand

1% QPAP Report, at 82-86.
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will serveasaprimary basisfor [state commission] oversight of wholesale performance.”*** The Facilitator
found the audit program in Qwest’ s origindly proposed plan was not sufficient, asit (i) medeit difficult to
track sgnificant changesin the systems, methods, and activities by which Qwest measures performance, (ii)
did not provide assurancesfor tracking dataaccuracy into thefuture, and (iii) gave Qwest too much control
over the program of auditing its own system of performance measurement.*®?

212. Asaconsequence, the Facilitator recommended amulti-state processfor audits, noting thet
there would be subgtantiad commondity of issues, and that Qwest would face prohibitive costs if dl 14
datesinitsregion wereto conduct individua audits. The Facilitator aso recognized that stateswill need to
retain the ability to conduct their own auditsto meet the particular needs and circumstances of each state.'®®

213. Therefore, the Facilitator proposed an audit methodol ogy that alowsfor both pre-planned
and as-needed testing of Qwest's measurement program. The Facilitator emphasized that the audit
program should focus on particular performance measurements that appear to be unstable or a particular
risk. The Facilitator recommended that the States jointly retain an independent auditor for a two-year
period to conduct the audit, and assess the need for individud audits requested by individua CLECs.
Findly, the Facilitator recommended the use of Tier 2 fundsto support audit costs, aswell asaportion of
Tier 1 escalated payments should the Tier 2 funds prove insufficient. 2

214. Qwed indicates it has revised the audit provisons in its proposed plan to reflect the

Facilitator’ s recommendations, with the “ clarification or modification” that would require the independent

81 |d. at 78.
62 |d. at 78-82.
163 |d

164 Id
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auditor to coordinate with other auditsto avoid duplication, provide aprocessfor contesting aspects of the
audits, provide amateridity criterion to data discrepancies, prevent a CLEC proposed audit while dispute
resolution is pending, and prevent a CLEC from proposing an audit of data older than three years.®®
Qwest made no changes to 8 15.5 of its proposed plan, which addresses investigations to determine the
root cause for consecutive Tier 2 misses.

215. Conggent with our findings and conclusions above regarding the creation of aspecid fund
and sx-month reviews, we support in principle the Facilitator’ s recommendation that state commissions
should jointly participate in and oversee the QPAP auditing function in a manner that alows each
participating state to act independently on issues where it might differ from other states.

216. However, we percelve severd flaws in the audit program as it is currently delineated in
Qwest’ sproposed plan, i.e., the November 7, 2001 revision submitted inthiscase. For instance, Qwest’s
proposed § 15 iswritten asif thereisamultistate oversaght regimeaready in place and, therefore, does not
take into account the unfortunate but nonetheess red possbility that states will not form ajoint oversght
body, which would necessitate that we conduct the QPAP s audit responghbilities on our own. Other
provisons of § 15 ingppropriately dictate the method by which the multistate commission oversight group
will resolve audit-related disputes and appeds of disputes. Additiondly, the current 8 15 contains
provisons that limit the Commission’ sdiscretion to determine the procedure, scope, timing and conduct of

audits.

1% Qwest’s Proposed Findings, at 19.
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217. Wefind the defectsin Qwest’s proposed 8§ 15 to be unacceptable and, therefore, direct
Qwest to revise QPAP 88 15.1 through 15.4 as follows, which we note is consstent with what other
commissions have ordered in resolving this issue'®®

15.1 Auditsof the PAP shdl be conducted under the auspices
of the Commission in accordance with a detalled audit plan
developed by an independent auditor and approved by the
Commisson. The Commisson shdl sdect the independent
auditor with input from Qwest and the CLECs. The Commission
will determine, based upon requests and upon its own
investigation, which results and/or measures should be audited.
The Commisson nay, at its discretion, conduct audits through
participation in a collaborative process with other states.

15.1.2 Theinitid audit plan shal be conducted over two years,
with audit periods subsequent to theinitia audit to be determined
by the Commission The Commissonwill determinethe scope of
and procedurefor the audit plan, which, a aminimum, will identify
the specific performance measurementsto be audited, the specific
tests to be conducted, and the entity to conduct them. Theinitia
audit plan will give priority to auditing the higher risk aress
identified in the Find OSS Report

15.1.3 The Commission will attempt to coordinateits audit plan
with other audit plans that may be conducted by other state
commissions 0 as to avoid duplication. The audit shdl be
conducted so as not to impede Qwest’ s ability to comply with the
other provisons of the PAP and should be of a nature and scope
that it can be conducted in accordance with the reasonable course
of Qwest’s business operations.

15.1.4 Any dispute arising out of the audit plan, the conduct of
the audit, or audit results shall be resolved by the Commission.

15.2 Qwest may not make CLEC-affecting changes to the
performance measurement and reporting system  without

1% See Montana Order, at 73-77; In the Matter of the Investigation Into U SWEST Communications, Inc.’s Compliance
with Section 271 of the Telecommunications Act of 1996 and In the Matter of U SWEST Communications, Inc.’s
Statement of Generally Available Terms Pursuant to Section 252(f) of the Telecommunications Act of 1996,
Washington Utilities and Transportation Commission Docket Nos. UT-003022 & UT-003040, 30" Supplemental Order;
Commission Order Addressing Qwest’ s Performance Assurance Plan (Apr. 5, 2002) (30th Supplemental Order), & 6061
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Commission gpprova. Qwest may make non-CLEC-affecting
changes to its management processes to enhance their accuracy
and efficiency. Thesechangesareat Qwest’ sdiscretion, but must
be reported to theindependent auditor. Reportsto the auditor will
be presented a meetings in which the auditor may ask questions
about changes made in the Qwest management processes. The
reports must include sufficient detail to enable the auditor, and
other parties, to understand the scope and nature of the changes.
Themegtings, which will belimited to Qwest and the independent
auditor, will permit an independent assessment of the materidity
and propriety of any Qwest changes, including, where necessary,
testing of the change details by the independent auditor. The
information gathered by the independent auditor may bethebasis
for reports by the independent auditor to the Commission and,
wherethe Commission deemsit gppropriate, to other participants.

The Commisson may review in the PAP review process the
propriety of any discretionary changes made by Qwest pursuant
to this section.

15.3 Intheevent of adisagreement between Qwest and CLEC
as to any issue regarding the accuracy of integrity of data
collected, generated, and reported pursuant to the PAP, Qwest
and the CLEC dhdll firgt consult with one another and attempt in
good faith to resolve the issue. If anissueis not resolved within
45 days after arequest for consultation, CLEC and Qwest may,
upon a demongration of good cause (e.g., evidence of materid

errors or discrepancies), request an independent audit to be
conducted, at the initiating party’s expense.  The independent

auditor will assessthe need for an audit based upon whether there
exigs amaterid deficiency in the data or whether there exigs an
issue not otherwise addressed by the audit plan for the current
cycle. The Commisson will resolve any dispute by any party

questioning the independent auditor’ s decision to conduct or not
conduct a CLEC requested audit and the audit findings, should
such an audit be conducted. Audit findings will indude: (3

generd gpplicahility of findingsand conclusons (i.e, rdevanceto
CLECsor jurigdictions other than the ones causing test initiation),
(b) magnitude of any payment adjustments required and, (c)

whether cost responsbility should be shifted based upon the
materidity and claity of any Qwest non-conformance with
measurement  requirements (no pre-determined variance is
appropriate, but should be based on the auditor’s professond

judgment). CLEC may not request an audit of data more than

-82-
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three years from the later of the provison of a monthly credit
statement or payment due date.

15.4 Expensesfor the audit of the PAP and any other related
expenses, except that which may be assigned under section 15.3,
ghdl be pad firgt from the Tier 2 fundsin the Specid Fund. If no
Specid Fund is in exigence or Tier 2 funds are not otherwise
aufficient to cover audit costsin whole or in part, the Commission
will devdop an additiond funding method that will include
contributions from CLECs Tier 1 payments and from Qwest.

218. Moreover, the Commission is concerned that 8 15.5 as the same appears in Qwest’s
proposed plan is not clear as to who will conduct the investigation and more importantly, where the
authority resides to determine responsbility for misses. We are so concerned that this section focuses
exclusvely on Tier 2 misses, but not consecutive Tier 1 misses. Therefore, in order to redress our
concerns, Qwest is directed to revise QPAP § 15.5 as follows'®’

15.5. Any paty may petition the Commission to request that
Qwest investigate any consecutive Tier 1 miss or any second
consecutive Tier 2 miss to determine the cause of the missand to
identify the action needed in order to meet the sandard set forthin
the performance measurements. Qwest will report the results of
its invedtigation to the Commisson, and to the extent an
investigation determinesthat aCLEC wasresponsibleinwholeor
in part for the Tier 2 misses, Qwest may petition the Commisson
to request that it recaive credit againgt future Tier 2 paymentsinan
amount equd to the Tier 2 payments that should not have been
made. Qwest may aso request that the relevant portion of
subsequent Tier 2 paymentswill not be owed until any responsible
CLEC problems are corrected. For the purposes of this sub-
section, Tier 1 performance measurements that have not been
designated as Tier 2 will be aggregated and the aggregate results
will be investigated pursuant to the terms of this agreement.

167 See 30" Supplemental Order, at 60-61, 1 242; 33" Supplemental Order, at 13, 56.

QPAP Order -83-
Utility Case Nos. 3269 & 3537



IX.  OTHER ISSUES

219. Inthisfind catch-al category, the Facilitator identified four issues: (i) prohibiting QPAP
payment recovery inrates, (ii) no-admissions clause, (iii) Qwest’ sresponsesto FCC-initiated changes, and

(iv) specification of state commission powers.
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220. Thepartiesaddressed only oneissue, prohibiting QPAP payment recovery inraes, intheir
post-QPAP Report commentsand briefs. There having been no chdlengeto the Facilitator’ sfindingsand
condusions regarding the remaining threeissues™® and having found no matters of particular concerninthe
Facilitator’ srecommended resol utions of thoseissues, the Commission hereby findsand concludesthat the
Facilitator’ srecommendations are gppropriate, reasonable and resolved in amanner that isconsistent with
the public interest.  Accordingly, the Commission accepts and adopts the Facilitator’s recommended
resolutions of the aforementioned issues.

221.  Wenow turn our atention to the remaining issue about which concernswere expressed in

post-QPAP Report comments or briefs.
A. Prohibiting QPAP Payment Recovery in Rates

222. During the Multi-State Proceeding, AT& T requested that the QPAP include specific
language precluding QPAP payment recovery inrates. The Facilitator recommended againg theinclusion of
such aprovison, agreeing with Qwest that it was unnecessary, given that the FCC and states have clearly
held that the recovery of PAP payments in rates is prohibited.*®

223. AT&T continuesto maintain that the Commission should mandate that Quwest spell out in
the QPAP that it may not recover QPAP costs from ratepayers. Accordingto AT& T, becausethe FCC
has concluded that any attempt by a BOC to recover those fines through increased rates would “ serioudy
undermine the incentive meant to be created by the Plan,” thisis not just a matter of rate recovery, asthe

Fecilitator implied. AT&T thus proposes language for a new provision to be added to the QPAP that

18 QPAP Report, at 86-87.
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would explicitly prohibit Qwest from including QPAP payments as expenses in any Qwest revenue
requirement or reflecting them in increased rates to CLECs.*"

224. AT&T averstherecord indicates Qwest has agreed to incorporate the language appearing
below if acommisson so orders and, therefore, urges that we order Qwest to incorporate the following
language into its approved QPAP:

§813.10 Any payments made by Qwest as aresult of the PAP
should not: 1) be included as expenses in any Qwest revenue
requirement, or 2) be reflected in increased rates to CLECs for
services and facilities provided pursuant to Section 251(c) of the

Tdecommunications Act of 1996 and priced pursuant to Section
252(d) of the Telecommunications Act of 1996.

225.  Staff agreed with the Fadilitator’ srecommendation.™ No other party submitted comments
on thisissue.

226. The Commission agrees with the Facilitator that state and federd legd and adminigtrative
authority makeit abundantly clear that PAP payments are not recoverable in rates; thisis sufficient for now
to govern Qwest’ s behavior and provide the Commission with guidance in the event aquestion should arise
in future proceedings before us. Accordingly, the Commission accepts the Facilitator’ s recommendation

that there is no need for a QPAP provision precluding Qwest from recovering QPAP payments in rates.

X. VERIFICATION OF COMPLIANCE WITH THISORDER

227. Asprovided above, the Commission will not recommend to the FCC that it grant Qwest

section 271 authority unless and until Qwest hasin place a performance assurance plan approved by the

19 QPAP Report at 86.
Y0 AT& T’ sExceptions, at 41-42.
' Staff’s Proposed Findings, at 51.
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Commission.*™ Accordingly, Qwest is directed to file with the Commission no later than June 14, 2002 a
revised version of the November 7, 2001 QPA P that incorporates the modifications required by thisOrder.
All revisons must be appear in redline and strikeout as gppropriate so that dl modifications are readily
identifidble. The Commisson thereafter will consder what proceedings, if any, may be necessary to

determine whether Qwest’ s revised QPAP complies with this Order in al materid respects.

IT ISTHEREFORE ORDERED:

A. Consgtent with the foregoing findings and conclusions and the Commission’ s other orders
entered in these proceedings, before recelving afavorable recommendation of compliancewith section 271
of the Act and in order to ensure Qwest's continued compliance with the requirements of section 271
should the FCC grant it authority to offer in-regioninterLATA servicein New Mexico, Qwest shall adopt
and implement a QPAP that is consstent with the above-mentioned directions and ingtructions.

B. To that end, Qwest shall file with the Commission no later than June 14, 2002 arevised
version of the November 7, 2001 QPAP that incorporates the modifications required by this Order. All
revisons must be gppear in redline and strikeout as appropriate so that dl of the modifications are readily
identifiadble. Subsequent to Qwest’s filing d a QPAP that purports to comply with this Order, the
Commission will consder what further proceedings, if any, are necessary to determine whether Qwest’s
revised QPAP isin compliance with dl materia aspects of this Order.

C. Copiesof thisOrder shdl be served on al partiesof record in these consolidated casesand
shdl be promptly posted to portion of the Commission’s website dedicated to this case.

D. ThisOrder is effectiveimmediatdly.

172 See supra 1 178.
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| SSUED under the Seal of the Commission at Santa Fe, New M exico, this 29" day of May
2002.

NEW MEXICO PUBLIC REGULATION COMMISS ON

TONY SCHAEFER, CHAIRMAN

LYNDA M. LOVEJOY, VICE-CHAIRWOMAN

HERB H. HUGHES, COMMISSIONER

RORY McMINN, COMMISSIONER

JEROME D. BLOCK, COMMISSIONER
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