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PUBLIC COUNSEL’S RESPONSE TO PETITON FOR WAIVER AND/OR MODIFICATION OF MERGER-RELATED CONDITIONS REGARDING AFOR FILINGS


I. introduction

1. Pursuant to the Commission’s Notice of Opportunity to Respond, dated November 9, 2012, Public Counsel files this Response to CenturyLink, Inc.’s (“CenturyLink” or “Company”) Petition for Waiver and/or Modification of Merger-Related Conditions Regarding AFOR Filings (“Petition”).  Public Counsel does not oppose some acceleration to the filing date of CenturyLink’s Alternative Form of Regulation plan (AFOR), but for the reasons discussed below, CenturyLink should be required to file the AFOR on April 1, 2013, concurrently with the pro-forma results of operations filing required by Order 14 on that date.

2. In its Petition, CenturyLink requests that merger-related conditions imposed by the Commission’s Order 14 be modified to allow the Company to make the necessary filings to commence an AFOR proceeding “immediately” instead of requiring the Company to wait until 2014.  Although CenturyLink mentions in its Petition that Order 14 requires it to file pro forma results of operations on April 1, 2013, it does not discuss how the AFOR petition and the pro forma filing would be coordinated.
  Although Public Counsel agrees that some acceleration of the AFOR filing date is reasonable, filing the AFOR before the April 2013 results of operations filing would interfere with the post-merger review envisioned by Commission and the parties.

II. discussion 

A.
CenturyLink’s Request to Modify Condition 3 Affects the Timing of the Company’s AFOR Filing.
3. Condition 3 to the merger approval, which the Commission adopted in Order 14, addresses the timing and content of an AFOR proceeding brought by CenturyLink after the Qwest/CenturyLink merger.
  CenturyLink proposes to modify provisions of Condition 3 that address the timing of the AFOR filing.
 
4. Condition 3 provides that the Qwest AFOR from 2006 would be extended until CenturyLink files its next AFOR.
  It provides that CenturyLink would file an AFOR proceeding concurrently with its pro forma results of operations no earlier than three years and no later than four years after the merger transaction closed.
  Condition 3 also anticipates that dockets containing the results of operations and the AFOR petition may be consolidated.
  Lastly, Condition 3 details the issues that shall be addressed in CenturyLink’s AFOR proceeding.

5. In particular, the issues to be resolved in CenturyLink’s AFOR are (1) analysis and 
disposition of merger synergies, (2) whether and to what extent rate rebalancing is appropriate, (3) whether and to what extent rate design for residential or business services and intrastate access charges should be modified to achieve consistent rate structures among CenturyLink’s operating companies, (4) whether any rate changes associated with achieving rate structure consistency should be accomplished over time, and (5) whether any rate changes would result in a single statewide rate for residential or business services or intrastate access charges.
  Once CenturyLink files its AFOR petition, other issues may arise as well.
6. Public Counsel’s agreement to an earlier date for the filing of CenturyLink’s AFOR does not constitute an agreement to alter or eliminate issues to be discussed in that proceeding, or to any other modification of Order 14. 

B.
The Timelines in Condition 3 Were Structured to Allow Sufficient Time for Merger 
Synergies to Mature And Be Monetized.
7. To justify the proposed merger, the merging companies pointed to the possibility of achieving significant synergies as a result of a merger.
  The merging companies projected $625 million in anticipated synergies nationwide.
  Evaluating whether the anticipated synergies materialized, and if so how to monetize those synergies, were identified by the Commission as important questions to answer during review of CenturyLink’s post-merger AFOR related filings.
 
8. Condition 3 also requires that the Company undergo a thorough earnings review that will allow the Commission to examine the combined company’s performance.  This level of review is 
necessary in considering a post-merger AFOR for CenturyLink because the public interest requires a vigilant review of CenturyLink’s finances before the Company is relieved of rate oversight.
  The full review contemplated by Condition 3 will provide the Commission with the tools by which to evaluate the Company’s post-merger financial health, reasonableness of rates, and appropriate type of regulation going forward, while also providing for consideration of merger synergies.

9. The Qwest/CenturyLink merger took place less than one year after the CenturyLink/Embarq merger.  There had been insufficient time to realize and evaluate the anticipated synergies from the earlier merger at the time of the Qwest/CenturyLink merger.
  The Commission recognized that merger synergies do not manifest on the first day following a merger, but rather that they mature over time as operational changes, consolidation, and other adjustments occur.
  Accelerating the AFOR filing may diminish the information available to evaluate and monetize synergies.  Whether the data CenturyLink ultimately relies upon to support its AFOR plan is sufficient will be evaluated and resolved in the AFOR proceeding.
10. Public Counsel agrees, however, that the Federal Communication Commission’s Intercarrier Compensation/Universal Service Order changes the regulatory conditions CenturyLink operates under and provides a reasonable basis to for the request to advance the AFOR filing date.  Public Counsel’s recommendation accommodates this concern while avoiding undue disruption of the Commission’s framework for AFOR review under Order 14.

C.
The Accelerated Filing of the AFOR Should Be Synchronized with the Required 
Pro-Forma Filing on April 1, 2013.
11. The Commission adopted Condition 3, with certain modifications, with the intent to “monetize merger synergies and share these synergies with the customers of the combined company.”
  The Commission left unchanged the requirement that the AFOR proceeding be filed no earlier than three years and no later than four.  The modification to Condition 3 did not remove any of the original requirements contained therein, but rather accelerated the results of operations filing to two years after the transaction closing (April 1, 2011) instead of three.  
12. The Commission believed that waiting to capture and quantify the merger synergies under the timeframe proposed by Staff and Public Counsel would allow the Company to retain all derived synergies between 2009 and 2012, without apparent benefit to customers.  The Commission ruled that this retention of synergies without customer benefit was not a reasonable result.
  The Commission stated, “It is through our added condition that we expect to capture the synergies realized as of June 30, 2013, and to share these benefits with customers sooner than the timeline proffered by Staff and Public Counsel.”
  
13. The Commission also noted that the results of operations filing in 2013 is in addition to the earnings and AFOR filings expected between 2014 and 2015 under the merger conditions.
  Advancing the AFOR filing date does not remove the requirement that the Company file earnings data concurrently with its AFOR petition.  Granting CenturyLink’s Petition to 
accelerate the AFOR filing does not resolve the issue of quantifying merger synergies, monetizing the anticipated synergies, or determining how those synergies will be shared with customers.  
14. As the structure and schedule in Order 14 shows, the Commission’s intention was to have the results of operations information available to the Commission and parties both prior to, and later concurrent with, the AFOR filing.  Public Counsel, therefore, recommends that the Commission require CenturyLink to file its AFOR petition simultaneously with its April 1, 2013 results of operations filing.

D.
The Factual Assertions Made in The Company’s Petition are Premature.

15. CenturyLink’s Petition contains numerous broad factual representations by its counsel regarding the telecommunications market.
  These are premature and do not provide a credible basis for any findings of fact at this stage of the proceeding.  Indeed, the Petition explicitly states that the purpose is not to define the parameters of an acceptable AFOR or to suggest a final outcome.
  Accordingly, predetermination of facts is also not appropriate.  Public Counsel’s agreement to an earlier AFOR filing does not constitute an agreement to the factual statements contained in the petition, except as noted in this Response.  

III. Conclusion 

16. Public Counsel recognizes that the issuance of FCC Intercarrier Compensation/Universal Service  Order is a changed circumstance that warrants consideration of accelerating 
CenturyLink’s AFOR filing date.  However, by agreeing to an earlier filing, Public Counsel has not prejudged the ultimate outcome of CenturyLink’s AFOR petition.  Factual determinations regarding CenturyLink’s circumstances are for the AFOR proceeding.
17. The other requirements of Order 14 remain in effect.  Evaluation of a new AFOR, of merger synergies, and other related issues is of no less importance today than when Order 14 was adopted.  For these reasons, Public Counsel recommends that the advanced AFOR filing date be set no earlier than April 1, 2013, to be concurrent with the results of operations filing.
18. DATED this 16th day of November, 2012.
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Public Counsel Division
� Petition at ¶ 4; See, Order 14 at ¶ 218, which required CenturyLink to file the results of operations no later than two years after the transaction closed.


� See Order 14 at ¶¶ 212-220.


� CenturyLink’s motion is worded very generally, but is understood by Public Counsel to specifically request only the modification of the AFOR deadline.


� Staff/Public Counsel Settlement Agreement, Condition 3(a), p. 1.  A copy of Condition 3 in its entirety is attached hereto as Attachment 1.


� Id., Condition 3(b), page 1-2.  The Commission modified this section of the Condition to accelerate the results of operations filing to two years after the transaction closed instead of three.  See Order 14 at ¶ 218.


� Id., Condition 3(c), p. 2.


� Id., Condition 3(d), pp. 2-3.


� Id.


� Order 14 at ¶ 212.


� Joint Testimony in Support of Settlement Agreement, December 29, 2010, Exhibit No. JT, at 33:1-2.


� Order 14 at ¶¶ 215-218.


� Id., at 32:1-7 (quoting CenturyTel/Embarq Merger, Docket UT-082119, Order 05 at ¶ 48).


� Id., at 32:8-16. 


� Order 14 at ¶ 212.


� Order 14 at ¶ 217.


� Order 14 at ¶ 215.


� Order 14 at ¶ 216.


� Order 14 at ¶ 218.  The Commission used the date of June 30 as a presumptive date by which the transaction would close.  The transaction actually closed on April 1, 2011, making April 1, 2013, the date by which the two-year pro forma results of operations would be due.


� Order 14 at ¶ 218.


� This does not preclude CenturyLink, Staff, Public Counsel and other interested parties from engaging in preliminary discussions regarding the AFOR.


� Petition at ¶ 11.  For example, CenturyLink cites line loss since 2001.  Since the merger with Qwest only closed in April 2011, the relevance of this time frame is questionable.  This an issue for the AFOR proceeding.  


� Petition at ¶ 3.
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