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BEFORE THE WASHI NGTON STATE

UTI LI TI ES AND TRANSPORTATI ON COWM SSI ON
In re Application )
No. B-079240 of
DOCKET NO. TS-031996
PACI FI C CRUI SES NORTHWEST,
INC., d/b/a VICTORI A SAN JUAN
CRUI SES
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For a Certificate of Public
Conveni ence and Necessity to
Provi de Commercial Ferry
Service
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A pre-hearing conference in the above matter
was held on June 15, 2004, from1:30 p.mto 3:05 p.m,
at 1300 South Evergreen Park Drive Sout hwest, Room 108,
A ynpi a, Washi ngton, before Adninistrative Law Judge
KAREN CAI LLE.

The parties were present as follows:

THE COWM SSI ON, by JONATHAN THOMPSON,

Assi stant Attorney General, 1400 South Evergreen Park
Drive Sout hwest, O ynpia, Washington 98504-0128,

Tel ephone (360) 664-1225, Fax (360) 586-5522, E-nmmil
j thonpso@wt c. wa. gov.

PACI FI C CRUI SES NORTHWEST, |INC., via bridge
line by DAVID W WLEY, Attorney at Law, WIIlians
Kastner & G bbs, 601 Union Street, Suite 4100, Seattle,
Washi ngton 9898101, Tel ephone (206) 628-6600, Fax (206)
628-6611, E-Mail dwiley@kg.com

Joan E. Kinn, CCR, RPR

Court Reporter
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2 bridge line by POLLY L. MCNEILL, Attorney at Law, Sunmit
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PROCEEDI NGS

JUDGE CAILLE: This is the first pre-hearing
conference in Docket Nunber TS-031996. This is an
Application for a Certificate of Public Conveni ence and
Necessity to Provide Comrerci al Passenger Only Ferry
Servi ce between Bel|lingham and Friday Harbor
Washi ngton, by Pacific Cruises Northwest, I|ncorporated
doi ng business as Victoria San Juan Cruises. M nane is
Karen Caille, and | amthe Admnistrative Law Judge
assigned to this proceeding. Today is June 15th, and we
are convened in a hearing roomat the Conm ssion's
offices in Oynpia, Washington

I would like to begin this afternoon by
t aki ng appearances of the parties, so if you will please
state your nane, whom you represent, your address,
phone, fax, and E-mail for me, and let's begin with you,
M. WIey.

MR. WLEY: Thank you, Your Honor, David W
Wley, I"'mwith the law firmof WIIlianms Kastner &
G bbs, 2 Union Square, 601 Union Street, Suite 4100,
Seattl e, Washington 98101-2380. M phone direct line is
(206) 233-2895, ny fax is (206) 628-6611, and ny E-nmail
is dwiley, WI-L-E-Y, @kg.com |'m appearing today on
behal f of the applicant, Pacific Cruises Northwest, Inc.

JUDGE CAI LLE: Thank you.
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Ms. McNeill, why don't you go next.

MS. MCNEI LL: Okay, thank you. M nane is
Polly L. McNeill, that's P-OL-L-Y, nmiddle initial L,
and then MC capital NE-I-L-L. | amwth Sunmt Law
Goup. M address is 315 Fifth Avenue South, Suite
1000, that's Seattle, Washington, and it's 98109. M
phone nunber is area code (206) 676-7040, ny fax nunber
is (206) 676-7041, my E-mail address is
pol lym&@ummi tlaw.com | don't think I need to spell
that but let ne know And | am appearing today on
behal f of the protestant, San Juan |sland Shuttle
Express, Inc.

JUDGE CAILLE: Thank you.

MR, THOWMPSON: |'m Jonat han Thonpson,
Assi stant Attorney General, nmy address is 1400 South
Evergreen Park Drive Southwest, P.O Box 40128, O ynpia,
Washi ngton 98504. M phone nunber is (360) 664-1225,
and frankly ny fax nunber escapes me right at the
moment .

JUDGE CAILLE: | can look it up, it's okay.

MR, THOMPSON: And ny E-mail address is
j thompso@wt c. wa. gov.

JUDGE CAILLE: Al right, thank you.

MR, THOMPSON: And |I'mrepresenting

Commi ssion Staff.
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1 JUDGE CAILLE: Thank you.
2 Let the record reflect there are no other

3 appear ances.

4 How does the fax 586-5522 sound?

5 MR, THOWMPSON: That's got a certain ring to

6 it

7 JUDGE CAI LLE: Okay, we'll use that one.

8 MR. THOWPSON: That was a little pun, sorry.
9 JUDGE CAILLE: Al right, let's see, we have

10 no petitions to intervene that I know of, or | haven't
11 received any. Shall we just go ahead through the nornal
12 -- do parties believe they will need discovery in this

13 case?

14 MS. MCNEILL: | would like to pursue sone
15 limted discovery, Your Honor

16 JUDGE CAI LLE: Okay.

17 MS. MCNEI LL: | believe but would like to

18 confirmthat the opportunity to utilize a subpoena is
19 avail abl e and whether that is a subpoena for wtnesses
20 or subpoena duces tecum or both without invoking the

21 di scovery rule; is that correct?

22 JUDGE CAILLE: 1Is that available wthout --
23 MR WLEY: Yes, it is.
24 JUDGE CAILLE: | would have to | ook that up

25 MR, WLEY: |1've got the rule in front of ne,
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so | can answer that. It's 480-07-400(2)(a), it says,
subpoena i s always avail abl e.

JUDGE CAI LLE: Okay.

M5. MCNEI LL: So when we tal k about the
schedule, | would just like to build in sone tine for
the opportunity to i ssue sonme subpoenas then for
M. Wley and his client to respond to them

JUDGE CAI LLE: Okay.

MR. WLEY: Your Honor, | guess | just wanted
to clarify, that would be usually we use a subpoena to
get a witness to the hearing, is that what she's saying,
and document s?

JUDGE CAILLE: Is that what you're saying,

Ms. McNeill?

MS. MCNEILL: Well, a subpoena duces tecum
can be used as a docunent request | believe to parties
to the proceeding. It doesn't have to be a third party.
And a subpoena is available to have a third party cone
to the proceeding. That's ny understanding of it, and
that's, well, say that's ny intention of how | would use
t hem

MR, WLEY: So it wouldn't be to subpoena ny
clients, who obviously are going to appear, but it would
be a third party?

MS. MCNEI LL: Correct.
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MR. WLEY: | don't know, Your Honor, |
didn't nean to suggest that would necessarily work under
the rule. It just says that they're always avail able
i ncl udi ng subpoena duces tecum and that anybody can
i ssue one, an ALJ, an attorney, or a conm ssioner

JUDGE CAILLE: Yes, that sounds famliar

Okay, so shall we go ahead and invoke the
di scovery rule as well?

MR, WLEY: |I'mnot in favor of that, Your
Honor, just speaking for the applicant. As | | ook at
the rule under WAC 480-07-400, this does not seemto be
any -- | nean this is a transportation application case,
it's not a rate case. | don't think that the factua
i ssues are very conplex in this proceeding, but I do
think that the protestant has raised sone valid | ega
i ssues that we nmay want to address ahead of tine.

JUDGE CAILLE: Okay.

MS. MCNEI LL: And, Judge Caille.

JUDGE CAILLE: Go ahead.

MS. MCNEILL: | have expressed to M. Wl ey
my interest in pursuing discovery, and | understand that
he intended to take a position in opposition to invoking
the discovery rule. Literally |I have to agree with him
when you read the standards under subsection b, and

will say | don't think these have changed but | will
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apol ogi ze at the outset for this being ny first
opportunity to actually utilize the newrules in the new
format so ny highlighting isn't as fanmiliar to me as it
was with nmy old binder, but anyway | guess | have to
agree that if you look clearly at the standards you do
have | believe as an agent of the Conm ssion the
discretion to deternmine that the discovery rule is
needed in this case, but | believe that ny areas of
i nterest can be satisfied by using the subpoena for
third party witnesses and subpoena duces tecum for
docunents. And since that bypasses then the need for a
di sput e about whether the discovery rule can or can not,
shoul d or should not be invoked, | think |I can just fal
back onto that renedy.

JUDGE CAILLE: All right.

Does Staff have any preference?

MR. THOWMPSON: | don't think that Staff wll
have any need for discovery. [|'msure the parties
thensel ves will, you know, flesh out the issues to the

extent that they need to be factually.

JUDGE CAILLE: Al right, then we'll just
proceed with the availability of the subpoena and the
subpoena duces tecum

So let's see, M. Wley, you nentioned

sonmet hi ng about sone |egal argunents, is there a
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proposal to brief anything up front before --

MR. WLEY: Well, Your Honor, | have to
apol ogi ze, | reviewed the protest --
JUDGE CAILLE: I'msorry, M. Wley, you're

going to have to start over.

MR, WLEY: Oh, okay, sorry. | was saying
that | reviewed Ms. McNeill's protest when it came in in
April and then, or March, and then | reviewed it again
this norning, and | had forgotten that there, as | told
Ms. McNeill, she raises sone issues that | think are
relevant on -- in this proceeding, and ny suggesti on now
is that we may want to get a ruling on sonme of those
| egal issues to guide the evidentiary presentation. And
I can get specific if you want me to in terns of what |
saw being raised in the protest that | think, you know,
we have strong positions on. They probably are going to
be opposing positions, and | think if you revolve them
up front, they m ght guide the evidentiary showings to a
signi ficant extent.

JUDGE CAILLE: Al right, will you please get
speci fic.

MR. WLEY: Yes. Particularly |I think the
protest raised a nunber of |egal issues, the one that
really sort of started this off today is Footnote 1 at

page 4 of the protest, which tal ks about the I|sland
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1 Mari ner reference, which is on the application as you
2 will note, showing that it's an existing certificate

3 hol der, and the | ast sentence of the footnote says:

4 Therefore, presumably applicant must

5 al so denonstrate that Island Mariner

6 Corp. has failed or refused to furnish

7 reasonabl e and adequate service or

8 failed to provide the service described

9 inits certificate.

10 And that really raises the issue to ne

11 legally as to whether an absent certificate hol der can

12 be used as a proxy for existing service circunstances.

13 | don't believe it can. | understand Ms. McNei l
14 certainly disagrees. | think that's a very inportant
15 i ssue, because | don't intend to put on a case about

16 service of a party who did not protest, who indeed

17 supports the application. And | don't --

18 M5. MCNEI LL: Right, and that -- | nean that
19 actually does get to one of the issues, and it nay be

20 that you would want to wait until after the subpoenas

21 have been issued and responded to. Because as is

22 inferred in that footnote, you know, we think that there
23 needs to be sonme exploration of why it is that Island

24 Mariner Corp. is not protesting this service and whet her

25 they may in fact have sonme sort of a relationship that
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is inconsistent with the regulatory schene that would
notivate themto stay in the sidelines on it.

MR. WLEY: Well, Your Honor, of course
that's just the issue that | want to address, because
don't think that historically the Comr ssion can inpute
or infer positions of absent protestants. \Wether or
not they're subpoenaed or not, the fact that they don't
protest means they have no objection. And Island
Mariner did not actually protest. | found out the
protestant's certificate originally, which was owned by
Belairco, it did not protest that certificate. So, you
know, the fact that they don't protest doesn't nmean to
i nfer anything nefarious or inmproper, it nmeans that they
do not choose to exercise their rights. And a |ot of
existing carriers do that all the time in a | ot of
regul ated i ndustri es.

So | think we obviously have a very different
view of that issue, and | think the extent to which you
want to determ ne which evidence is appropriately
elicited would help in the devel opnent of the record, so
| -- and | -- there are a couple spinoff issues raised
by the protest that | can allude to that | see, but |
don't want to interrupt on this if Polly has sonething
or you have sonething that you want to say on Footnote

1
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MS. MCNEILL: Well, the only thing that I
woul d add is that whether there is sonething, what was
the phrase you used, nefarious, whether there is
sonmet hi ng nefarious or not, | think -- | don't know It
just strikes ne as odd that a certificate holder with
whom t he applicant has sone formal business relationship
has determ ned to not protest. And if the issue before
the Commi ssion is whether there is in fact a public need
and conveni ence for the certificate out there, then it
seenms to ne relevant if a certificate hol der has
willingly refrained fromprotesting an application
because they're supporting a business partner, that
strikes nme then as being inconsistent with the ability
for the applicant to prove need if we don't have any
evi dence about whether the ridership forecasts out there
are based on need in a vacuum or based on need with
relation to the existing services that are offered.

MR. WLEY: Well, Your Honor, she certainly
can subpoena if she can use the discovery rules for a
third party to try to subpoena in Island Mariner. As |
i ndi cated, he did not previously or they did not
previously protest the Belairco predecessor permt
that's now held by the protestant. You can draw a | ot
of inferences fromthat.

MS. MCNEI LL: But there was no busi ness
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relationship with that applicant.

MR. WLEY: Well, whether there was or wasn't
| don't think is relevant to whether they -- that can be
as a stocking horse or a proxy for |lack of need, and so
I do see that as an issue that, you know, certainly we
can address in post hearing, but | thought it m ght be
relevant as a legal issue to tailor the evidence that we
present.

| also see a couple other |legal issues raised
by the protest which | acknow edge is certainly not a
stock worn protest which certainly provides a | ot of
di scussion of the differences of the parties. One issue

that occurs to ne --

MS. MCNEILL: | think he nmeant that as a
conplinment, |I'mnot exactly sure.
MR, WLEY: | certainly did. You know, one

i ssue that occurs to ne fromthe protest, Your Honor, is
whether this is territory already served by a protesting
certificate holder under 81.84.020 since the protestant
has not -- has discontinued service under Conm ssion
order for the last few years, and the question is
whether this is territory already served by that
protestant, and then what's the appropriate test period
for exam ning operations by the protesting carrier

MS. MCNEILL: And | concede that there is a
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-- there is -- | nmean one of the reasons that | put in
the protest the fact that San Juan Island Shuttle
Express has obtai ned the Conm ssion's approval to
suspend service is that | did not want to conme to the
pre-hearing conference and have that be a surprise to
either the Adm nistrative Law Judge or the Staff's
Attorney Ceneral. It is a fact, and we concede it. But
as | have said in the protest, it is not -- an

aut hori zed suspension is not the sanme as a waiver or a
cancellation of its authority rights. And, in fact, it
is one of the principal reasons that we question the
applicant's ability to actually denponstrate a need for
the certificate out there.

The, you know, part of the reason that we
have sought a suspension is that there is not the denmand
for our services that we woul d have expected when the
application was filed and what we of course expect to
change in the future. But | nmean | concede that there,
you know, | do not dispute the fact that my client has
an aut hori zed suspension fromthe Conmi ssion for its
service right now, but | don't think that there's any
| egal relevance. I1t's not our burden to prove what we
don't do, it's the applicant's burden to prove what is
needed.

MR, WLEY: Well, Your Honor, | don't dispute
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the last point, but | certainly think the fact that they
have not provided regulated service for the last up to
three years is entirely relevant to exanination of the

i ssue as to whether the territory is already served by
the protestant and al so what their experience was in
goi ng out of business or tenporarily |I should say
suspendi ng operations nmay be nore, you know, due to
their own unique financial and operating circunmstances.
You can hardly draw conclusions as to the public

conveni ence and necessity based on the fact that the
existing certificate holder has suspended service.

There could be a ot of reasons for that. So | do think
the test period for exam nation of existing operations
by the protestant is very relevant and affects the depth
of the need evidence that we put on.

And the final issue that | saw that | wanted
to allude to that naybe you will suggest we brief or
sonmehow put before you before the proceeding, Your
Honor, is whether the change in the statute in 2003,
particularly House Bill EHB 1388 and the |egislative
history in that bill directing -- whereby the
| egislature direct the lifting of barriers to passenger
only ferries, whether that relates to the public
conveni ence and necessity standards that you're required

to judge in this application. Qur position clearly is
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that they are. Whether or not the existing certificate
that's the subject of the protest was issued under the
old law doesn't matter. The standards for granting
passenger ferry applications are very nuch affected by
the changes in the law 2003, this is an application in
2004, we're governed by those standards.

You have to | ook at the affect of this
application on public agencies who are eligible to
operate comerci al passenger ferries, and you al so got
to look at the legislative history which clearly
declares "an intent to |lift those barriers to all ow
entities other than the State to provi de passenger only
ferry service.”" W would argue that that certainly
| oosens entry into the passenger only field. That's
what this application seeks to provide.

So again, another issue that if you were to,
you know, rule as to the say standard of entry
interpreting 81.84.020, it would be very useful to
limtations or tailoring of the evidence.

MS. MCNEILL: | guess sonewhere in there
sort of got lost. \What exactly is the legal issue that
you think there is on the |egislative amendment,

M. WIley?
MR. WLEY: | think that the -- since 2003 on

81.84.020, which is the standard of entry that we're
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operating under here, has been nodified for passenger
only ferries, and the Judge has to consider the inpact
under Subsection 4 of that provision on public agencies
eligible to operate or operating public passenger only
ferries, which is a different issue but we got to
address that, and nunber 2, the legislative history
declares its intent to |ift barriers to allow entities
other than the State to provide passenger only ferry
service, we think that then nodified and |iberalizes the
entry standard under 81.84.020 now, and that's a | ega
i ssue that, you know, if we could get sone guidance from
woul d certainly provide sonme clarity to the record we
have to devel op.

JUDGE CAILLE: Ckay, is that -- did you have
anything further, Ms. McNeill?

MS. MCNEI LL: | do.

JUDGE CAlI LLE: Okay.

M5. MCNEILL: It's really --

JUDGE CAILLE: It's always so interesting
when you fol ks conme to the Conmi ssion.

MR, WLEY: Thank you.

JUDGE CAILLE: At least | know that they are
never your hum drum i ssues, they're always interesting
i ssues.

MS. MCNEILL: Well, you know, | guess it's a
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testinony to M. Wley's creativity.

The other legal issue, and | don't know, |
mean | apol ogize, | paused a little bit when you asked
whet her there were any prelimnary issues, but the other
|l egal issue is the application itself and the
deficiencies in the application. As we read WAC
480-51-030(1)(a), there is a requirenent for a, and now
of course | can't find it, there is a requirenent for
the application to include anmong other things a pro
forma for its statenent of -- a pro forma financia
statement of its operations, ridership and revenue
forecast, the cost of service for the proposed
operation, an estimte of the costs of the assets to be
used, a statenent of the total assets on hand of the
applicant that will be expended, and statenment of prior
experience. And 480-51-030 refers to that information
as being a prerequisite to the application, not to the
determ nation of whether the certificate will be granted
or not.

So in our view, | don't know what the
appropriate forumwould be for this, but | guess |I'm not
suggesting -- | think it would be unproductive for me to
suggest that the application should be dism ssed
outright for failure to include those matters. It would

just be so easy then for it to be cured. | would
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suggest, however, that any further proceedings in this
matter be stayed until the application's deficiencies
are cured so that that information is provided.

MR. WLEY: Well, Your Honor, can | respond?

JUDGE CAILLE: Hold on just a second, |I'm
writing.

Okay, go ahead, M. W/l ey.

MR. WLEY: Yes, Your Honor, the statute
indicates that that is before a certificate is issued
that that information nust be provided. As you will
see, we provided alnost all of the referenced
i nformati on except for the pro forma. The reason that
wasn't provided was because it's critical as to when
this -- when the hearing is scheduled, we will know
where to project out for 12 nonths. If it is schedul ed
in the winter and we're | ooking six nonths out to run
the pro forma, it certainly affects the bottomline,
because this is a seasonal business. W have no
objection to providing a pro forma, but it will be, you
know, we would |ike to get closer to the hearing date.

We're happy to conply, if you want to set a
deadl i ne for submission of it, we will honor that, Your
Honor, but it's an exercise in futility until we know
how -- until we know closer to the hearing date when

we' re going, because we can project out fromthat date.
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If, for instance, another exanmple, if we weren't to have
the hearing until |ate sumer, we probably woul dn't
propose to operate until the spring and would then run
the pro forma fromthe spring of 2005 forward 12 nonths.
It is a pro fornma, and obviously we will address that
issue in testinony and nay even have to substitute or
revise the pro forma, and that in ny experience is why
sonmetinmes pro formas in boat cases aren't subnmitted with
t he application.

Clearly the Staff felt it was conplete, they
docketed it, they held it until they got the resolution
fromthe Public Transportation Benefit Authority, but
they felt it was conplete enough to docket. We will
suppl enment that and we will present testinony on the
i ssues.

MS. MCNEILL: | nmean | guess | feel that it
may be that this is in the regulation, and it nay be
that M. Wley can argue that the regul ati on exceeds the
statutory authority, but that argument has not been
resolved by the Commi ssioners, and until it is, there's
a regulation that has a nandatory requirenent. A pro
forma is for a 12 nonth period, and | certainly concede
that the ferry business is a |lot nore active in the
sumrers than it is in the dead of winter, but a pro

forma is for a 12 nonth period, and any 12 nonth period
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is going to include both the active and the slow
periods, so | don't know what the difficulty is for
doing a 12 nonth pro forma at any tine of year
regardl ess of when the hearing is.

MR. WLEY: Well, because, Your Honor, it
really is affected by if it's a late in the season start
up, it certainly will affect the costs, the costs nmay be
duplicated, it may affect a |ot over a 12 nonth peri od.
It's sonething that as we get a nore definitive
potential date as to when service can be initiated,
we' ve, you know, we've got a nore accurate pro forma.

We certainly can file one in the next week, Your Honor
if you want us to, but it's going to be drastically
different than the one we provide at hearing.

MS. MCNEILL: Well, it seens to me that
there's a reason for these elements to the application
Whet her or not the entry standard has been | axened as a
result of 2003 | egislation, nonetheless there is an
entry standard that needs to be satisfied. And in order
for a certificate of PCN to be granted, | woul d suspect
that these elenents are so that the Conmi ssion can
confirmthat once it is granted this conmpany will have
the wherew thal and the business out there to keep it
runni ng, which of course circles back to our position as

to the fact that our suspension we think is actually
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necessary because of the |ack of need out there. So
we're very interested in seeing the applicant be put to
the test of proving its case even at the application

| evel .

You know, | don't think Staff can -- Staff
does docket these if the application is nobst of what
they need. | think Staff does not view thensel ves as
being in a position of nmaking any kind of a threshold
determ nati on other than whether there's a good enough
application to nove forward into the hearing process.

So | don't deemthe fact that Staff processed the
application further as being any indication that the
el ements of this regulation have been waived by the
Conmi ssi on

MR, THOWMPSON: | wish | could have sonme input
on this, but unfortunately, on Staff's behal f, but
unfortunately Bonnie Allen who actually knows how all of
this works is not here today, so.

MS. MCNEILL: | thought you were just going
to say but unfortunately | haven't been given a chance
to say anything because Wley and McNeill won't stop
t al ki ng.

MR, THOWMPSON:. There's sonething to that too.

MR. WLEY: Well, Your Honor, | wasn't

implying that Staff's acceptance of the application
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other than the fact that they held clearly from Decenber
to March until the resolution was received fromthe
Transportation Benefit Authority. That being said, we
certainly can provide a pro forma and at a deadline you
want to set, I'mjust indicating that it will be
revised, it will not be the pro forma that will be
presented at the hearing.

JUDGE CAI LLE: Okay.

M5. MCNEI LL: And | don't have any problem
with that, | just hope you're not indicating that it's
just going to be a trunped up pro forng.

MR WLEY: No, | would -- far fromthat, but
I think it will be substantially changed by the tine we
get to hearing, or it could be nodified, let nme put it
that way, and | don't want that to be, you know, set in
st one.

JUDGE CAILLE: Okay, anything else, M. Wley
or Ms. McNeill?

Do you have anything, M. Thonpson?

MR, THOMPSON: No, | -- Ms. McNeill, | guess
you don't feel like a notion to dism ss or sonething
like that would be the way to handle this procedurally?

MS. MCNEI LL: Well, you know, M. Thonpson, |
mean technically it would be, and | considered preparing

one for today, but | thought, well, | make a notion to
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dismss, they'll, you know, it's so easily cured.
mean it just seens |ike sort of an exercise in process
that would not lead to a very productive result.

MR. THOWMPSON: Well, it seens to nme that if
M. Wley --

MS. MCNEILL: But if you want to bring one, |
woul d be happy to join you on it.

MR. THOWMPSON: Well, it seens to nme that if
M. WIley, you know, we can shortcut a ot of this if
M. Wley conmmits to have it by a certain date, we would
get to the end result anyway.

MS. MCNEI LL: That's what | woul d suggest
woul d be the outcome anyway, and | don't think any of us
really want to be spending a whole bunch in attorney
fees and tine on doing a notion when the outcone is
going to be the sanme either way.

JUDGE CAILLE: Why don't we go off the record
so we can di scuss the schedule, and maybe that will kind
of help us figure out or help ne figure out exactly how
to handl e sone of these |egal issues.

(Di scussion off the record.)

JUDGE CAILLE: W have had an off record
di scussi on concerning how to proceed with many of the
| egal issues that have been outlined earlier in this

conference, and we have set a schedul e, and that
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schedule is as follows. M. Wley's client will file
the pro forma for the 12 nonth period begi nning spring
2005, and that will be filed on June the 30th.

MR. WLEY: Correct.

JUDGE CAILLE: Then the parties will file,

well, the parties are going to issue subpoenas, and then
they will file their notions, whatever those may be, on
August the 3rd. We will have responses to those notions

due August 31st, and you can expect a ruling from ne
around Septenmber 10th or 13th. And then the hearings
will be held either in Bellinghamonly or Bellingham and
Fri day harbor on Septenmber 22nd and 23rd.

Is there anything el se that anyone w shes to
add at this point?

MR WLEY: | don't think so, Your Honor. If
we need a pre-hearing conference for scheduling and, you
know, if there are any snafus, | assume you will be
avai |l abl e.

JUDGE CAILLE: Yes, and | will issue a
pre-hearing conference order that nenorializes what we
have tal ked about today. | think that's it on ny |ist

of things. And in that pre-hearing conference order, |

will et you know t he nunber of copies of filings we
will need, and | think it will be less than the nornal
12.
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1 Anyt hing further from anyone?

2 MS. MCNEI LL: You won't need extras?

3 JUDGE CAILLE: | don't think so.

4 M5. MCNEI LL: Now other than to clarify in
5 your order that you will acknow edge that the parties

6 are going to pursue subpoenas?

7 JUDGE CAI LLE: Yes.

8 MR. WLEY: For the hearing.

9 JUDGE CAILLE: Okay, | will do that.

10 MS. MCNEILL: Well, the responses to the
11 subpoenas don't have to be for the hearing. | nmean a

12 subpoena duces tecum if | send a subpoena duces tecum
13 with a, you know, whatever we can agree upon on an

14 appropriate response tine, | would |like some of the -- |
15 woul d i ke responses to the subpoena duces tecum before
16 | prepare ny notions.

17 MR, WLEY: Well, the problemw th that, Your
18 Honor, is | don't think the rule envisions that as |

19 read 480-07-400.

20 MS. MCNEILL: I'mglad | brought this up

21 MR. WLEY: Yeah

22 MS. MCNEI LL:  Why not?

23 MR. WLEY: | think as |I understand the rule

24 that that's the only time you get this stuff is at the

25 hearing, is that you produce -- that you subpoena a
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witness and a record that the witness brings for the

hearing. Oherw se you woul d be tal ki ng about a

deposition or interrogatories and requests for

producti on.

MS. MCNEI LL:

essentially a request for

MR. WLEY: Yeah,

MS. MCNEI LL:

Wel |, a subpoena duces tecumis

producti on.

it sure is.

Yeah.

MR. WLEY: But bring it with the witness to

the hearing. There's no forumif the discovery rule is

i nvoked other than the hearing as | understand it.

M5. MCNEI LL:

Well, | sure could be wong,

but I didn't think there was any limtation to a

subpoena duces tecumto be that the docunments had to be

delivered at a hearing as opposed to asking for them

ahead of tine. |

said earlier that

mean that's the whole, you know, |

woul d I'ike to pursue the subpoenas

before I file ny notions.

MR, WLEY: Okay,

wel |, Your Honor, ny

concern is that, and I'mnot trying to be cute, | don't

know how you have jurisdiction over third parties other

than the parties to the application, the applicant or

the protestant in a subpoena or even in a discovery rule

[imtation unless they cone to the hearing. Am|

m ssi ng sonet hi ng,

because |

don't think the Conm ssion
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has jurisdiction over non-parties to litigation.

MS. MCNEILL: Well, can a subpoena duces
tecum be used with parties to the litigation?

MR. W LEY: Absolutely.

MS. MCNEI LL:  Yeah.

MR, WLEY: | nean you can get M. Schnitt
and | can get M. Goodnman and his corporation. | should
say we shoul d get the corporations because they're the
parties, not the individuals.

MS. MCNEILL: Right.

MR, WLEY: But | don't think you can get to
a third party through a subpoena if the Conmmi ssion has
no jurisdiction over that person

MR, THOWMPSON:. | actually disagree with that.
There's a statute, there's a particular Com ssion
statute that provides for it, and actually it's under
the -- it's a couple places, and one of them has to do
with administrative law judges, and | think it
explicitly provides for, you know, people who have
rel evant facts can be subpoenaed.

MR, WLEY: Okay, well, and so the parties
have to then respond to the subpoena by providing the
i nformati on?

MR, THOMPSON: Well, | think it's probably to

appear at hearing.
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JUDGE CAILLE: Why don't we go off the record
for a mnute so | can see if |I can find the rel evant
authority.

(Di scussion off the record.)

JUDGE CAILLE: All right, we have had an off
record di scussion about discovery rules, subpoenas duces
tecum and we have decided to resolve this, well, take
the first step in dealing with this matter by having the
parties provide each other with a list, a letter list of
the information that they would request from one another
and also that they may request fromthird parties.

Shall we specify who this party is?

M5. MCNEILL: It's Island Mariner

JUDGE CAILLE: Okay, so it's really one third
party.

M5. MCNEI LL: Correct.

MR. WLEY: Well, Your Honor, in ny case
probably will want to get sone docunents out of the
current enployer of M. Goodman on the issue of whether
he's ready, willing, and able to provide service under
certificate.

JUDGE CAI LLE: Okay.

MS. MCNEI LL: See, that's why | kind of think
maybe we are going to need your -- | nean perhaps

M. Wley in his request can explain why that would be
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rel evant.

MR WLEY: Well, | nean | --

MS. MCNEI LL: | mean what his enpl oyer woul d
have to say that would be relevant to that.

MR. WLEY: \Whether there's a contractua
conmmitnent that limts himto renmnining at the enpl oy of
that guy in a way that he couldn't operate the boat.

You know, | may have, you know, additional --

M5. MCNEI LL: Okay, | -- listen --

JUDGE CAILLE: Hold on, | don't want to --

MS. MCNEILL: | couldn't articulate mne, I'm
not a -- but | think we probably need to both of us
agree to describe the rel evance of the information
that's requested.

MR. WLEY: Right.

MS. MCNEI LL: To each ot her

JUDGE CAILLE: | think that would be very
hel pful .

Okay, anything el se?

That date for that letter is July the 7th.

MS. MCNEI LL: Right.

JUDGE CAILLE: All right.

Ckay, if there's nothing further from anyone,
this hearing is closed, and thank you for this

stimul ating di scussion, and hopefully things wll



