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I.
INTRODUCTION


On April 5, 2002, PacifiCorp doing business as Pacific Power & Light Company (“PacifiCorp” or “the Company”) petitioned the Commission for an order authorizing deferral of excess net power costs incurred by the Company in serving its Washington customers beginning as of June 1, 2002 (“Petition”).  The Company filed its Petition well in advance of the requested June 1, 2002 effective date, anticipating that the Commission would take action prior to the proposed effective date, either granting or denying the request for deferral.  The Company proposed to continue such deferrals until the earlier to occur of (i) twelve months (through May 31, 2003), or (ii) such time as the Commission approves a Power Cost Adjustment Mechanism for the Company’s Washington customers, or some form of limited rate relief to address extraordinary power costs.


The Commission has not yet taken action on the Company’s request for deferred accounting.  At the August 6, 2002 prehearing conference, the issue arose as to the Commission’s authority to establish a deferred account effective as of June 1, 2002.  PacifiCorp files this brief in response to Administrative Law Judge Dennis J. Moss’s request for briefing on that issue.
II.
SUMMARY OF ARGUMENT


The prohibition against retroactive ratemaking does not bar the Commission from implementing a prior effective date for the requested accounting deferral.  Deferred accounting itself is a ratemaking tool designed to permit rates to reflect actual costs or revenues without violating the general rule that rates must be set prospectively and may not retroactively account for past costs or revenues.  The Commission’s authority to authorize deferred accounting procedures is necessarily implied, including its authority to issue an order approving accounting treatment with an effective date earlier than the order (but subsequent to the date of the Petition).  Commission approval of a deferred account in this proceeding to include entries from June 1, 2002 forward thus would not run afoul of principles that generally preclude retroactive ratemaking.  Pursuant to general ratemaking principles, a Commission order that takes effect any time on or after the date the Petition is filed would not be “retroactive” but, rather “prospective” from the date the Petition was filed.  Finally, even in the event the Commission finds that a retroactive effective date for deferred accounting would generally violate the prohibition against retroactive ratemaking, in this particular case the Commission could, in the interests of fairness and sound public policy, exercise its discretion to authorize the prior effective date for deferred accounting treatment.

III.
ARGUMENT

A.
Deferred Accounting Does Not Violate the Rule Against Retroactive Ratemaking.

Deferred accounting permits a utility to record and capture current actual costs or revenues in a balancing account for later inclusion in rates.  Once approved, the deferred amounts are generally amortized in utility rate schedules until the balance is extinguished.
  As discussed in detail below, deferred accounting is a ratemaking tool that permits rates to reflect actual costs or revenues without violating the general rule that rates must be set prospectively and may not retroactively account for past costs or revenues.  By using actual rather than projected costs to set rates, deferred accounting can eliminate the risk to customers and utilities of setting fluctuating costs too high or too low.
Ratemaking is prospective and not retroactive.
  Impermissible retroactive ratemaking occurs when “surcharges or ordered refunds [are] applied to rates which had previously been paid, constituting an additional charge applied after the service was provided or consumed.”
  According to this Commission, “the evil in retroactive ratemaking * * * is that the consumer has no opportunity prior to receiving or consuming the service to learn what the rate is or to participate in a proceeding by which the rate is set.”
  Thus, “a rate applied to a service without prior notice and review” is illegal and contrary to the public interest.


The Commission’s precedent is clear, however, that neither deferred accounting nor recovery of deferred amounts constitutes retroactive ratemaking.  During the 1980s, for example, Commission Staff took the position that the Energy Cost Adjustment Clause (“ECAC”) then in effect for Puget Sound Power & Light Company “may involve retroactive ratemaking.”  In response, the Commission stated as follows:

[T]he “true-up” [i.e., recovery of amounts deferred] involves a rate which is to be applied only prospectively and only after hearing.  A cost adjustment clause is prospective and not retroactive.  It authorizes a fixed mathematical formula and is valid against a charge of retroactivity.  That an element of the rate involves a factor for actual historical performance does not make the rate retroactive.  The potential evil in such a rate is not that it is retroactive, which technically speaking it is not, but that as an adjustment to reflect actual performance it might move the company toward a guaranteed achieved financial performance.


All ratesetting involves a review of historical performance, whether it is an overall review of complete company operations or whether it is a single- or few-item analysis of the sort here involved.  A general rate case involves the same sort of “true-up” to rates, except that it considers the full panoply of relevant factors.  Other expense items are routinely authorized in rate making, such as unusual weather-related expense adjustments and rate case expenses.  Analytically, the term “retroactive” is not properly applied.  The Commission should review other relevant factors than the pejorative “retroactive” label in order to determine whether ECAC procedure is lawful.

The Commission went on to note that recovery of past expenses may be appropriate when consistent with the public interest:  “The test for such treatment is not whether it constitutes retroactive ratemaking – it does not – but whether there are sound policy and evidentiary reasons for exercising the Commission’s judgment to do so.”


In a subsequent order involving Puget Power, the Commission adhered to the preceding analysis to support its conclusion that the utility’s proposed periodic rate adjustment mechanism, which included deferred accounting, was not illegal:

The decoupling mechanism does not involve retroactive ratemaking.  It is similar to the prior ECAC mechanism in that it sets up a deferred account allowing a reconciliation of revenue and expenses that would be subject to hearing and review.  For the reasons set forth in detail in the Sixth Supplemental Order in Docket No. U-81-41, the Commission rejects [Staff’s] argument.

Similarly, Goodman observes that deferred accounting is a “common” and “fundamental” regulatory tool, commission authorization of which is “equivalent to a managerial decision affecting only the financial affairs of the company.” 
  According to Goodman, when an agency approves recovery of prior deferred expenses in rates, “there is no retroactive ratemaking but only a shift in the timing of the collection of the expense from future ratepayers.”
  Likewise, the majority of jurisdictions that have considered this issue have reached the same conclusion.
  Moreover, courts reviewing those decisions generally uphold them on appeal.


Thus, pursuant to the analysis of this and other commissions, the prohibition against retroactive ratemaking is not implicated by the Company’s Petition in the instant proceeding.  As indicated in the Petition, the Company’s deferred accounting request is intended as a means “to retain the ability to seek recovery of extraordinary power costs.”
  Commission approval of that request would not fix rates retroactively, but rather would “simply authorize[] a fixed mathematical formula to be inserted in the schedule of the company for determining future rates.”
  Accordingly, the Company submits that deferred accounting treatment is a legal, appropriate, just and reasonable means of providing it an opportunity to seek recovery of the extraordinary excess purchased power costs being incurred by the Company.

B.
The Commission Has the Authority to Authorize Deferral Beginning on the Effective Date Requested in the Company’s Petition.


The Commission has only those powers expressly conferred to it by the Legislature and those necessary to accomplish its duties.
  As discussed further below, when the Commission authorizes deferred accounting procedures, it exercises powers necessarily implied from its statutory authority to prescribe specific accounting practices for public service companies subject to its jurisdiction.  At the very least, the Commission has recognized in the past that nothing in the relevant statutes precludes it from authorizing deferred accounting when appropriate.  Moreover, PacifiCorp submits that included within the Commission’s implied power to authorize deferred accounting procedures is the power to approve PacifiCorp’s request for deferral of its excess power costs beginning on the effective date requested in the Company’s Petition (June 1, 2002).

RCW 80.04.090 grants the Commission broad authority in setting and defining a utility’s system of accounts.
  Specifically, under RCW Section 80.04.090, the Commission has the power, in its discretion, to 

prescribe the forms of any and all accounts * * * to be kept by public service companies, including the accounts * * * of the movement of traffic, sales of its product, the receipts and expenditures of money.

In addition, RCW 80.01.040 mandates that the Commission regulate “in the public interest” and authorizes the Commission to “[m]ake such rules and regulations as may be necessary” to carry out its powers and duties.  Together, RCW 80.04.090 and RCW 80.01.040 provide authority for the Commission to determine the manner in which specific expenditures or revenues are to be recorded in carrying out its statutory mandate to set “just, fair, reasonable and sufficient rates.”
  By allowing deferred accounting in certain circumstances, the Commission has provided a mechanism, through accounting procedures under RCW 80.04.090 and RCW 80.01.040, to ensure that the requirements of RCW 80.28.010 are met.

The Commission has previously reached the same conclusion—that its power to approve deferred accounting is necessarily implied—based on the absence of legal authority to the contrary.
  Viewed in contrast to its obligation to regulate “in the public interest” and to authorize only rates that are “just, fair, reasonable and sufficient,” the Commission has reasoned that absent legal impediment it has the authority to authorize, “in a proper case and with appropriate monitoring, a deferred accounting procedure.”

C.
Commission Approval of a Deferred Account to Include Entries from June 1, 2002, Forward Would Not Run Afoul of Principles that Generally Preclude Retroactive Ratemaking.

The Commission’s authority to approve deferred accounting procedures in appropriate cases includes the authority to approve such procedures with an effective date prior to the Commission’s order (and subsequent to the filing date of the request for deferrals).  Like the power to authorize deferred accounting generally, such power does not conflict with the Commission’s governing statutes and is arguably necessarily implied from its general powers to regulate in the public interest and set just and reasonable rates.  In addition, as discussed infra, the power to authorize deferrals prospectively from the date of an application forward is consistent with the general policies that underlie another policy-based ratemaking doctrine, the filed rate doctrine. 

It should be noted that PacifiCorp, in so arguing, does not dispute that Commission approval is required before costs may actually be deferred.  However, as explained below, Commission approval of deferred accounting treatment that will involve application of the deferral “formula” to costs incurred before the Commission’s order approving deferral but after the utility requests permission to defer those costs, is distinguishable from a utility’s attempt to create a deferred account without Commission approval.  Contrary to Commission Staff’s assertions at the prehearing conference, authorization of accounting treatment prospective from the date of an application—but “retroactive” from the date of the Commission approval—would not run afoul of the prohibition against retroactive ratemaking.

The prohibition against retroactive ratemaking, also referred to as the retroactive ratemaking doctrine, is an outgrowth of another policy-based ratemaking doctrine, the filed rate doctrine.  Under the filed rate doctrine, if a statute requires that a utility file its tariffs, no deviations from those tariffs are permitted without further filing with the agency.
  A violation of the filed rate doctrine occurs when a utility attempts retroactively to charge something other than the tariff rate that was in effect during the relevant past period.
  Among the rationales supporting the filed rate doctrine is that of sufficient notice;  the filed rate doctrine ensures that the relevant audience receives advance notice that its rates are provisional in nature and subject to modification or revision, thereby maintaining predictability in the rates that will be charged. 
  For that reason, the doctrine normally does not apply where parties enter into preexisting agreements on proposed rates,
 or where new tariffs are filed with the requisite regulatory agency and the prescribed notice period has been satisfied.
  “Notice does not relieve the Commission from the prohibition against retroactive ratemaking.  Instead, it changes what would be purely retroactive ratemaking into a functionally prospective process.”

Although this proceeding involves a request for deferred accounting treatment and not a request for a change in utility rates,
 the general ratemaking principles that underlie the filed rate doctrine are instructive to the analysis of the legal issue in dispute.  In its Petition, filed April 5, 2002, PacifiCorp requested that deferrals begin to accrue as of June 1, 2002.  At the time it filed that Petition, PacifiCorp thought that a Commission order on its Petition would precede the effective date specified therein.  Nevertheless, as with applications for tariff changes, the time of filing the Petition is the key, or trigger, for legality of a Commission order.
  Pursuant to the general ratemaking principles described above, a Commission order authorizing deferral that takes effect any time on or after the date the Petition is filed would not be “retroactive” but, rather “prospective” from the date the Petition was filed.  

For the same reasons, neither does post-petition/pre-order approval of deferred accounting run afoul of the principles that generally preclude retroactive rates.  In addition, as discussed in Section A of this brief, approval of the Company’s Petition effective June 1, 2002 would simply “authorize a fixed mathematical formula valid against a charge of retroactive ratemaking” in that it would not constitute “a rate applied to a service without prior notice and review.”  The Company expects that any request it makes for recovery of deferred amounts in rates will only take place after the development of a detailed record.
  

Although to date the Commission has not expressly undertaken a legal analysis of this issue, its deferred accounting precedent is consistent with the conclusion that the Commission legally may issue an order authorizing a prior effective date for deferred accounting.  A recent Avista case is particularly illustrative.  On June 23, 2000, Avista filed an Accounting Petition seeking authority to defer certain power costs related to wholesale power market prices.  The petition sought an Accounting Order authorizing deferral of those power supply costs commencing as of July 1, 2000.  On August 9, 2000, the Commission approved Avista’s request for a deferred accounting mechanism that allowed Avista to defer certain increased costs related to power supply beginning July 1, i.e., subsequent to the utility’s petition but prior to the date of the order.

Subsequently, on December 21, 2000, Avista filed a request for modification of the deferral mechanism approved in Docket No. UE-000972.  Specifically, Avista requested an amendment to the manner in which power cost deferrals were calculated.  The company proposed that the deferral mechanism be amended effective as of December 1, 2000, with the first deferral under the amended mechanism made in January 2001 to record the estimate for the month of December 2000.  In an order dated January 24, 2001, the Commission authorized Avista to amend the power cost deferral mechanism as proposed in its filing, i.e., beginning December 1, 2000.

Other state commissions likewise have approved post-petition/pre-order deferrals, some expressly finding that approval of deferred accounting with an effective date prior to the date of the Commission order does not violate the rule against retroactive ratemaking.

Finally, PacifiCorp notes the Commission’s prior rulings that its approval is necessary before costs may be deferred.
  PacifiCorp does not dispute that “advance” Commission approval is necessary before actual deferral may begin.  However, the requirement that Commission approval be obtained in “advance” does not preclude Commission approval of deferred accounting treatment “retroactive” to the date of the Commission’s order authorizing deferral.  Commission approval of deferred accounting treatment that will involve application of the deferral “formula” to costs incurred before the Commission’s order approving deferral but after the utility requests permission to defer those costs, is distinguishable from a utility’s attempt to create a deferred account without Commission approval. 

IV.
Even If the Commission Finds that a Prior Effective Date Would Generally Violate the Prohibition Against Retroactive Ratemaking, the Commission Has Discretion to Grant the Requested Relief, in the Interests of Fairness and Sound Public Policy.


In the event the Commission agrees with the position taken by Commission Staff at the prehearing conference, i.e., that establishing a deferred account from June 1, 2002, forward would violate the prohibition against retroactive ratemaking, PacifiCorp argues in the alternative that interests of fairness and sound public policy warrant Commission exercise of discretion to authorize “retroactive” approval of deferred accounting treatment in this case.
  PacifiCorp filed its Petition in this proceeding with the reasonable expectation that the Commission would act upon it within the nearly two-month period preceding the effective date specified therein.
  The Company respectfully submits that it should not suffer the economic consequences arising from any delay in acting on the Company’s Petition.  In the Company’s view, the Petition contained sufficient information upon which to grant the limited relief requested, particularly in light of the Commission’s prior ruling that questions regarding accounting treatment “can be answered without the necessity for a detailed record” given that a request for deferral does not alter or amend rates.
  Moreover, the Commission previously recognized that the test for recovery of past expenses is not necessarily a strict and inflexible standard, but considers “whether there are sound policy and evidentiary reasons for exercising the Commission’s judgment.”
  The Company submits that the circumstances of this deferral request present an instance in which sound policy reasons support granting the deferrals as of the requested effective date, June 1, 2002.
V.
CONCLUSION


For the foregoing reasons, PacifiCorp requests that the Commission find it has the authority to authorize deferred accounting treatment beginning June 1, 2002.

DATED:  August 28, 2002.

James M. Van Nostrand

Erinn L. Kelley-Siel

Of Attorneys for PacifiCorp
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