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COMMENTS OF TRACFONE WIRELESS, INC. IN RESPONSE
TO ISSUES RAISED BY COMMISSIONERS AND STAFF

At its open meeting on November 23, 2009, the Cmsion deferred action on a
recommendation by its staff that it approve the liappon of TracFone Wireless, Inc. for
designation as an eligible telecommunications ea(iETC), pursuant to Section 214(e)(2) of the
Communications Act of 1934, as amendéd the limited purpose of providing Lifeline sére to
low income Washington households. SafeLink Wirgkes- TracFone’s Lifeline program -- would
provide qualified low-income Washington householdith free E-911-compliant wireless
telephone handsets and with free minutes of wiselgdime each month. TracFone’s Lifeline
program would be funded entirely by the federal vidrsal Service Fund and by TracFone.
TracFone already has been designated as an ET@owde its SafelLink Wireless® Lifeline
service in twenty-two states and the District ofu@abia.

Since that meeting TracFone has met with each cesiomer, the regulatory staff and
attorneys, and interested stakeholders in ordeddntify and address remaining concerns about
TracFone's application. In this process TracHmsemodified its Lifeline service offering to offer
more options and lower rates to customers who ehdssLifeline services. TracFone has also
provided factual information and policy analysisattdress a variety of concerns.

The purpose of these comments is to provide theriesion with an overview of issues
that TracFone has addressed since the Novembee28ng. These comments are not intended to
repeat the information in TracFone's original aggtion or subsequent amendments, but rather to
supplement that information and to respond to $igesues raised by commissioners and
Commission staff. TracFone believes that is has addressed all concerns raised about its
application for ETC designation and requests that@ommission move promptly to approve the
application at its February 25, 2010 meeting.

147 U.S.C. § 214(e)(2).



l. The Public Interest Would Be Served By Making Affordable Wireless
Telecommunications Service Available to Low-IncomeWashington Households
Through the Federal Lifeline Program

The public interest will be served by providingaaéfable telecommunications service to
low-income Washington households. This fundameptaktept of universal service policy has
been stated by Congrésand by the Washington Legislatut&@he federal Lifeline program and
the state Washington Telephone Assistance ProdhmAP”) are meant to achieve that goal.

The unfortunate reality, however, is that most leé Washington households who are
eligible for the federal Lifeline benefit are neceiving it. According to Federal Communications
Commission data, only 21.2 percent of Lifeline-iig low-income Washington households are
receiving federal Lifeline benefifs. In the state of Washington, fewer than oneve fiouseholds
who are eligible for WTAP service actually recetiie benefit, according to Department of Social
and Health Services, which administers the progrsnshown in Attachment 1, since 2005 the
participant rate has dropped from 30% of eligibteigeholds to 17% of eligible households. In
other words, approximately 83% of the households wate intended to benefit from WTAP are
receiving those benefits.

There are many likely factors behind the low Lifieliand WTAP participation rates in
Washington, but one factor of growing significamséhat WTAP offers a type telecommunications
service that consumers of all income levels inanegg find to be unsuitable to their needs. WTAP
participants are limited to wireline local exchanggephone service, and virtually all local
exchange telephone companies are experiencingndecin customer countsincreasingly,
consumers across all income levels are concludiag their telecommunications needs are best
met through wireless services. This is true aceosange of incomes, but the rate of change is
greater for low-income households. The Center®fsease Control report that in 2009, 33 percent
of adults living in poverty reside in householdatthave wireless service only. This wireless-only
percentage doubled from 2006 to 2609.

2 47 U.S.C. §254((b)(3) (“Consumers in all regioof the Nation, including low-income
consumers, . . . should have access to telecomationis and information services . . . that are
reasonably comparable to those services providedoan areas and that are available at rates that
are reasonably comparable to rate charged foraimsdrvices in urban areas.” (emphasis added).

3 RCW 80.36.410 states, in part, “The legislaturedsi that universal telephone service is an
important policy goal of the state.”

4 Lifeline and Link-Up Report and Order and Further Notice of Propose@making), 19 FCC
Rcd 8302 (2004), at Appendix K - Section 1. Baselinformation Table 1.A. Baseline Lifeline
Subscription Information (Year 2002).

® Qwest's 3 Quarter 2009 financial report shows a two-yeafide®f 21% among residential or
mass-market customers.

® Blumberg SJ, Luke JV. Wireless substitution: Eaelpase of estimates from the National Health
Interview Survey, January-June 2009. National Gefde Health Statistics. December 2009.
Available from: http://www.cdc.gov/nchs/nhis.htm.



The Commission has recognized since at least 2@#itthie public interest is advanced by
designation of multiple ETCs, and in particular thesignation of wireless carriers as ETOhe
FCC also has recognized that it is in the publterigst to designate wireless carriers as ETTCs.
The Commission has considered this question icdiméext of universal service in rural and high-
cost locations, finding that wireless service wobldng customers a wider range of service
attributes such as mobility, as well as the pobgibdf better service and lower prices through
competition. TracFone's designation as an ETC félihe purposes will provide low-income
households throughout Washington with an affordabiebile telecommunications service
alternative.

. Public Interest Analysis of TracFone’s Lifeline Service

In its public interest analysis of ETC applicatipieie FCC considers the benefits of
increased consumer choice and the unique advantagegsdisadvantages of the applicant's
service’ In that same 2005 order, the FCC encouraged statenissions to consider similar
criteria in their public interest analyses of ET@pkcations. The FCC in its TracFone ETC
Designation Ordefound that TracFone met this public interest.t&s8ince then, no fewer than
twelve other state commissions have concludeddésignation of TracFone as an ETC for the
limited purpose of providing Lifeline service wowdrve the public interest in those states.

While designation of TracFone as a Lifeline-only@EWould advance the public interest
simply by providing additional service choices amigue service offerings to Washington Lifeline
customers, it would do much more than that. Traefoservice offerings have attributes that
distinguish them from those of any other ETC segvilvashington's low-income households.
Unlike any other ETC providing Lifeline service Washington, TracFone's service is entirely
prepaid, which ensures that its Lifeline custonweitsnot be at risk for large unexpected charges
for additional services (including, for examplepaeate charges for service features like call
waiting, caller ID, and voice mail, as well as dotaial charges for toll calling). Nor will its
Lifeline customers be at risk of termination of\see for nonpayment of such charges. TracFone
will also offer a wider calling area than any wingl ETC, since TracFone customers may initiate
or receive calls from domestic location. They ao¢ limited to a specified “local” calling area.
Indeed, TracFone’s SafeLink Wireless® calling aigavider even than that of other wireless
ETCs. In addition to allowing for nationwide calli without additional charges, TracFone's
SafeLink Wireless® Lifeline customers will be altteplace international calls to more than 100

" 3rd Supplemental Order, Docket UT-970325, Jan@&r2000.

8 See e.q, Federal-State Joint Board on Universal Servicghldnd Cellular, Inc. Petition for
Designation as an Eligible Telecommunications @aiin the Commonwealth of Virginid9 FCC
Rcd 6422 (2004).

® SeeFederal-State Joint Board on Universal Sen26eFCC Rcd 6371 (2005) at { 41.

10 Federal-State Joint Board on Universal ServicacFone Wireless, Inc. Petition for Designation
as an Eligible Telecommunications Carrier in that&tof New York, et al.23 FCC Rcd 6206
(2008) (“TracFone ETC Designation Order”) at 11482-




destinations at no additional charge. TracFonesicge also includes, at no extra charge, voice
mail, call forwarding and caller identification s&es, and roaming. These services can be very
important to customers with privacy concerns, butchasing them from a wireline ETC would
significantly increase a customer's bill and woblel economically prohibitive for many low-
income households.

TracFone’s Lifeline service will also advance thlic interest by providing a very low-
cost alternative for customers whose need for dagunications service is limited to emergency
and convenience calling. TracFone's SafeLink Wg&® service provides Lifeline customers with
more than an hour per month of local, nationwide] aternational calling at zero cost to the
customer. To purchase the same level of servioa & wireline ETC would cost $8 (plus any toll
and feature charges), and to purchase it from @stirex wireless ETC would cost at least $16.49.
TracFone SafeLink Wireless® customers also recéige E911-compliant wireless handsets.
TracFone is not aware of any other ETC offeringeliife service in Washington whose Lifeline
customers receive free telephones -- wireline oeless -- without being subject to a service term
commitment of at least one year. With TracFonedeBink Wireless® Lifeline program,
consumers are not subject to term commitments eatky termination fees.

In summary, designation of TracFone as a LifelingtcETC will advance the public
interest by increasing the range of Lifeline opsioavailable to low-income households and
TracFone will do so through service offerings antusiness focus that are not available from
existing ETCs. Traditional wireline Lifeline seceé may not be suitable for many low-income
households, and the post-paid, contract-basednsfeifferings of the existing wireless ETCs may
likewise unsuitable for many people. TracFonefglitie service, which will be unlike any other
Lifeline service available in Washington, will exghthe range of options available to low-income
households in Washington.

I". Benefits of the SafeLink Wireless® and Straigh Talk® Lifeline Plans

The SafeLink Wireless® plan provides more than aartper month of wireless airtime
usable for local and long distance calling at nargh to the participant. No other ETC offers
service at no charge. WTAP costs $8 per month, pliditional charges for extra services and
service features used by consumers. While WTAPtiasdvantage of including unlimited local
calls, even an $8 charge can be a burden. Therexisireless ETCs charge approximately $17
per month.

For SafeLink Wireless® participants who need tochase additional minutes of airtime,
TracFone has committed to reduce the rate for imddit minutes to 10 cents, irrespective of the
guantity of minutes purchased. Sprint chargeslibgecustomers 45 cents per minute; AT&T
charges 15 cents per minute. The prevailing @t@repaid minutes purchased in small quantities
is roughly 33 cents per minute.

In addition, when TracFone is designated as an BWV&shington consumers will be the
first in the nation to whom TracFone’s recentlyratuced Straight Talk® plans will be available
with Lifeline support. Following discussions withe UTC staff, TracFone has agreed to offer its
new high-volume Straight Talk® plans at a discotnt.ifeline participants. Under the Straight
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Talk® All You Need Plan, Lifeline customers willagive 1,000 minutes of monthly airtime usable
for domestic calling anywhere within the United t8& 1,000 text or picture messages, and 30
megabits of data usage calls at a Lifeline-supparage of $20.00 per month. TracFone’s Straight
Talk® Unlimited Plan will provide Lifeline custom&with unlimited airtime usable for domestic
calling throughout the United States and unlimittata usage at a Lifeline-supported rate of
$35.00 per month. The Lifeline plans of AT&T andri@p provide 300 and 200 minutes
respectively for about $17 per month. Because Staight Talk® plans, unlike Safelink
Wireless®, are billed services, TracFone is s#le&oping procedures and systems to implement
these programs. However, TracFone commits to comimg the availability to Washington
consumers of the Lifeline versions of its Straidlalk® plans within ninety (90) days of its
designation as an ETC.

TracFone does not claim that every Lifeline customeuld be better off with its SafeLink
Wireless® or Straight Talk® services than he or sloelld be with a competing Lifeline plan.
Every service has its advantages and disadvansagkesonsumer needs differ. This is illustrated in
Attachment 2, which compares the monthly chargesS&delLink Wireless®, Straight Talk®, and
the offerings of two existing wireless ETCs. Howeuhere should be no dispute about the fact
that Lifeline customers will have a wider rangeoptions, and that many Washington low-income
households will benefit from the availability ofalifFone's SafeLink Wireless® and Straight Talk®
Lifeline offerings.

V. TracFone Will Implement Eligibility Certificati on and Verification Processes to
Ensure that Only Qualified Low-Income Households Reeive Lifeline Benefits

One concern expressed about TracFone's appliaatibe possibility that some consumers
may attempt to enroll in TracFone’s Lifeline progravhen they are not qualified to receive
Lifeline benefits. TracFone will operate its Liieéi program with the best feasible set of
safeguards. Such safeguards already have beemnmapted in the 23 jurisdictions where
TracFone currently operates as an ETC.

In Washington, however, it is apparently impradtica wireless ETCs such as TracFone to
follow the same eligibility verification proceduresed by wireline ETCs. Before enrolling an
applicant in the Washington Telephone Assistanagi@m (WTAP), a wireline ETC confirms
with the Department of Social and Health Servic&SHS”) that the applicant is eligible for
program benefits. This process also provides D&#il$ the opportunity to track participation of
individual households so as to prevent duplicatibbenefits. However, only wireline ETCs may
offer Lifeline service through WTAE. TracFone is able to use the same eligibility déads -i.e.,
the set of income-based programs that qualify eséloold for WTAP support — and it will do so.
However, the DSHS data base for determining WTAgkelity is not at this time available to
non-wireline ETCs such as TracFone.

1 \WAC 388-273-0020. A WTAP customer may be servea Iwireless carrier “in exchange areas
where wireline service is not available withoutvses extension.”



Until such time that access to the WTAP verificatidata base becomes available to
wireless ETCs, it will be necessary for TracFon@de the verification method established by the
FCC for ETCs where no applicable state verificaggstem is available. This method requires the
ETC to collect from each applicant a certificatiomade under penalty of perjury, that he or she
qualifies for Lifeline based on participation irgaalifying means-tested program. If the applicant
seeks to qualify based on income rather than paetion in qualifying program, FCC rules
require the ETC to obtain documentation verifyimgame. ETCs are also required to obtain
annual verification of continued eligibility from statistically-valid random sample of Lifeline
customers?

TracFone anticipates that it will have access oaratual basis to DSHS' records through a
data cross-check of the DSHS rolls and TracFomstmer list. UTC staff has agreed to facilitate
this cross-check by arranging with DSHS to alloveess to its data base by the UTC. This
process will greatly enhance TracFone’s annualfigation process, though it will not be as
effective as a timely pre-enrollment certificatioheligibility based on access to DSHS data like
that currently available only to wireline ETCs peigating in WTAP.

Another concern which has been raised in Washingtoth several other states is the
possibility that certain Lifeline-eligible low-incee households might attempt to obtain Lifeline-
support both for wireline and wireless service.isTpractice is sometimes referred to as “double
dipping.” Double dipping is prohibited by the F@Cbne per household rulé® Under that rule,
no household may have more than one Lifeline-supdaervice. Eligible customers are entitled
to Lifeline benefits for a single wireline or wiess line only. In addition to the general prolniit
against more than one telephone service per holdsedceiving Lifeline support, TracFone is
subject to a separate FCC-imposed condition whecfuires TracFone to verify annually that its
Lifeline customers remain head of household and their household only receives Lifeline-
supported service from TracFoHfe. TracFone has established internal controls ®vept
customers from obtaining multiple Lifeline-suppartservices, and those controls have worked
well to prevent “double dipping” in the states wi@racFone is providing Lifeline servie.One
of the benefits of using WTAP data to determineliappt eligibility is that it would better protect
against customer attempt to engage in double dippin

1247 CFR 54.410 and 54.416. In addition, the FC§lires that TracFone state the applicable
perjury penalties on its enrollment applicatiomfist This requirement is a condition of the FCC'’s
2005 Forbearance OrdeAs such, it is applicable in all states wherackhone provides Lifeline
service as an ETC.

13 Federal-State Joint Board on Universal Servi@FCC Rcd 8776 (1997), at § 341.

Ypetition of TracFone Wireless, Inc. for Forbearainom 47 U.S.C. § 214(e)(1)(A) and 47 C.F.R.
§ 54.201(), 20 FCC Rcd 15095 (2005)TfacFone Forbearance Ortjeff 18.

5 Those controls were described in a Compliance Blésmitted by TracFone to the FCC in
October 2005. In its 2008 TracFone ETC Designa@oder the FCC approved that compliance
plan, including the internal controls described¢ire




While the concerns about ineligible customers amabte-dipping customers are important,
TracFone believes it also is important for the UfbGecognize that the FCC is already aware of
these concerns and specifically considered theits ireview of TracFone's Lifeline filings. The
FCC’s certification and verification procedures ahdse of the states where TracFone operates,
combined with TracFone’s own internal procedurestenfound by the FCC to provide adequate
safeguards:

We recognize ... that the potential for more thaa bifeline-supported service per eligible
consumer is an industry-wide problem. We are cemnfidhat these conditions of this grant
of forbearance will eliminate this concern withpest to TracFone's customéfs.

Finally, TracFone, like all ETCs who receive supgdoom the federal Universal Service
Fund, is subject to periodic audits by the Unive&arvice Administrative Company (USAC) --
the Universal Service Fund program administrafinat audit process ensures that ETCs take all
reasonable precautions to prevent double dippirdy @her conduct which results in wasteful
utilization of Universal Service Fund resources] anbjects them to financial penalties if they fail
to do so. Therefore, TracFone will, like other EJChave strong incentives to prevent
inappropriate enrollment in its Lifeline program.

V. All Universal Service Fund Support Received by facFone will be Passed through to
Eligible Lifeline Subscribers

Federal rules require that an ETC pass throughLdédlline support to its eligible
subscriberd! There has been some concern expressed at theHaT €onsumers might apply for
the service simply because it is free and will mpktaically “put the phone in a drawer.” In this
hypothetical situation, TracFone would collect ff0federal Lifeline support each month while
providing no benefits to the subscriber.

This concern was considered and rejected by the iIRGIS TracFone Forbearance Order
In that proceeding, the United States Telecom Aasioa (a trade organization of the incumbent
wireline industry which had opposed TracFone’s rgfdo be designated as an ETC) alleged that
federal support might not be passed through tooousts who make little or no use of their
service. The FCC said, “[D]espite comments todbetrary we are satisfied that TracFone will
pass through all Lifeline support as required by mues.™® Moreover, it is USAC, rather than
state commissions, who is responsible for verifyiimg discounts and support provided from the
universal service prograh. The FCC stated in the TracFone ETC Designatiafefihat it was

% TracFone Forbearance Ord€rl8.

1747 CFR 54.407. Subsection (b) provides that tlderi reimbursement “shall not exceed the
carrier's standard, non-Lifeline rate.”

8 TracFone ETC Designation Order60.
1947 CFR 54.707.




confident that USAC was capable of calculating detérmining the amount of Lifeline support to
which TracFone would be entitlég.

In every ETC application which it has filed withexy state commission (including the
UTC), as well as its ETC petitions filed with th€E, TracFone has committed to pass through to
its Lifeline customers one hundred percent of thwnt of Universal Service Fund support it
receives. In fact, TracFone provides to everylitgecustomer in every jurisdiction where it has
been designated as an ETC a Lifeline benefit empuahe hundred percent of the Lifeline support
it receivesplus an additional $3.50 per month benefit which Traa~aimds itself.

The UTC is not the first state commission which imagiired about the potential for non-
user customers to remain enrolled in TracFone'sliné program. The Wisconsin Public Service
Commission also considered the potential no-useeiss part of its consideration of TracFone’s
application for designation as a Lifeline-only ETC that staté® In response to that stated
concern of the Wisconsin PSC, TracFone submittéetailed plan to monitor customer use and to
deactivate customers after 60 days of non-usewaollp attempts to contact the customers. The
Wisconsin PSC carefully evaluated that plan anctlemted that this plan was reasonableThe
Wisconsin TracFone non-usage plan is included sacAment 3 to these comments. TracFone
will follow the same procedure in Washington as Iesn approved in Wisconsin.

The Commission also should recognize that custooes need access to a cell phone
even during periods of low or no use of that phortgafeLink Wireless® service, like other
telecom services, consists of battress to the network andise of the networké® Access to the
network is valuable to customers even when theyentittie or no use of the network, because it
provides an ongoing ability to make and receivésdal and from any location as well as to have
the security and safety benefit of being able tceas E911 in emergency situations from
anywhere. Access is a service that unsubsidizetbmers value and demonstrate a willingness to
pay for, even when their demand for usagg.( minutes) is low. Many non-Lifeline customers
pay for wireline or wireless services that are lsaresed to make calls, and they willingly pay
much more than the $10 or less per month that Draeeceives from the universal service fund.

20 TracFone ETC Designation Order60.

21 “To preserve the long-term viability of the fedeumiversal service funds, and to protect the
customers served by those funds, the Commissiodsneeensure that monies paid out by those
funds are not wasted. It needs to ensure that paythents end up benefiting customers, rather
than going to inactive accounts or out-of-servid®nes. If an account has been abandoned,
Lifeline subsidy payments to that account neede@se in a timely manner.” Petition of TracFone
Wireless, Inc., for Designation as an Eligible ®elemunications Carrier in the State of
Wisconsin Docket 9835-TI-100 (Wisconsin Pub. Serv. Commiwhay 27, 2009), p. 8.

22 petition of TracFone Wireless, Inc., for Desigoatas an Eligible Telecommunications Carrier
in the State of WisconsjirSupplemental Final Decision, Docket 9835-TI-100idconsin Pub.
Serv. Comm’n: August 7, 2009).

3 This distinction is reflected in the federal défim of supported services. ETCs must offer both
“voice grade access to the public switched netwarld “local usage.” 47 CFR § 54.101(a).




Some customers need a phone and reliable telecoivations service primarily for personal
safety or convenience reasons.

Another factor ameliorating this concern is thahiles there is no financial cost to the
customer in enrolling in SafeLink Wireless®, enmodéint does require effort on the part of the
customer. A SafeLink Wireless® handset is not keee sample at the grocery store -- available
simply for the taking. The customer must incur time and effort to complete the application
process and demonstrate its eligibility in orderetwoll in the program. With enrollment in
SafeLink Wireless®, the customer incurs an oppdtyucost, in that all other members of the
customer’s household are precluded from subscritoiramy other ETC’s Lifeline program.

TracFone does not receive a financial gain in Y@othesized scenario where a customer
subscribes to SafelLink Wireless® service and thamrly uses it. Under the non-usage policy
described in the attachment to this response, oraezkvill deactivate the service after 60 days of
no activity and will not receive Universal Servieend support for any such customer for the
months following deactivation.

TracFone’s initial investment in enrolling its Llifee customers is substantial. TracFone,
unlike other ETCs, does not receive any suppoxuin the federal Link-Up program, which
reimburses ETCs for 50% of their customary seruiitiation charges up to $30.00. Sprint and
AT&T each receive $18 of Link-Up support -- suppahich is unavailable to TracFone since the
FCC has precluded TracFone from obtaining Link-Upport. Whatever costs TracFone incurs in
commencing service to Lifeline customers, it fumdsh its own resources.

VI. TracFone Lifeline Customers Will Have Access t6911 and E911 Service

TracFone is required by the FCC to provide its linfe customers with E-911-compliant
handsets and to make available access to 911 &1d t& all of its Lifeline customers, without
regard to activation status or availability of pmEbminutes” It is working with Washington’s
Public Safety Answering Points (“PSAPS”) to obteertification that its customers will be able to
access 911 and E911 to certify compliance. The WWggin State E911 Program Office has
identified no issues arising from this process anticipates certifying TracFone on behalf of all
PSAPs in the staf8. Moreover, the Commission should be aware thatFoae has been
providing prepaid wireless service throughout thetédl States since 1996. During that period,
TracFone has never received a complaint about lardagéing unable to access 911 from any
location where there was wireless coverage.

While there has never been any question raisedtab@ecFone’s commitment to the
provision of high-quality E911 services, TracFongs mo objection to specific requirements
regarding its participation in the state’s emergemanagement programs and ongoing compliance
with E911 technical requirements. At the requdédt®C staff, TracFone is willing to make the
following commitments as a part of its ETC desigorat

24 TracFone Forbearance Ord€r16.
> Comments of the Washington State E911 Progranc@fbecember 7, 2009.




1. TracFone will cooperate with the Washington &tehhanced 911 Program and all
PSAPs on 911-related issues and will upon requesigdate a representative to serve as a
member or alternate member of the Washington &a14 Advisory Committee.

2. TracFone will participate in the Washington 8t&hhanced 911 Program's "What's Your
Location" public information campaign, if the E9filogram requests the participation of
wireless carriers.

3. TracFone will cooperate with the Washington &tahhanced 911 Program to test the
compatibility of its handsets with the new Emergereervice Information Network
(ESINet) in Washington.

TracFone’s unwavering commitment to provide itstoogers with access to 911 and E911
is a separate question from whether Washingtorisf@a requirements are applicable to TracFone
and other providers of prepaid wireless serviddhether or not Washington’s current 911 funding
law is applicable to prepaid wireless servicesuisently pending before the Supreme Court of the
State of Washington. Other states have worked WigdltFone and other industry stakeholders to
modify their laws and collection and remittanceqadures to provide for appropriate collection
and remittance methods from all consumers of ptepéreless services. Interpretation and
enforcement of state tax laws is the responsibiftthe Department of Revenue and the courts; it
is not within the jurisdiction of the UTC.

VII. Designation of TracFone as a Lifeline-Only ETCShould Not be Limited to One Year
or Subject to Annual Sunset Reviews

Staff's November 23, 2009 memo recommending apprav@racFone’s ETC application
proposed three annual filings by TracFone, one liclv would be a complete record of every
Lifeline customer that it serves in Washington.isTis much more information than any existing
ETC is required to provide about its Lifeline servi In addition to the required reporting, the
UTC has the authority to investigate any concebsua TracFone's performance and may audit
the company's records. Although the proposed tieygoand investigation provisions are more
burdensome that those imposed on any other ETCs;Fdne is willing to accept those
requirements as conditions of ETC designation.

TracFone strongly disagrees with the proposal ThatFone’s ETC designation be limited
to one year, and that it bear the risk of losst®EHTC designation unless the UTC affirmatively
votes to renew it. No other ETC is subject to sackhort-term ETC designation and neither
should TracFone. It has been suggested that suahtamatic sunset provision would parallel the
annual certification required of ETCs receivinghhigpst support under Chapter 480-123 WAC. A
careful comparison shows that these are not alik#. Indeed, the existing ETC certification rule
does not include an ETC’s Lifeline service, eveautih ETCs receiving high cost support are
required to offer and advertise Lifeline servicEhe certification for high-cost support is specific
to a federal requirement governing receipt of taghkt funds -- funds which TracFone will not and
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may not receive. For the UTC to decline to cerdifitigh-cost ETC, it would have to go through
the same administrative process required to resokeTC designatioff.

An automatic sunset provision at the end of eachr yeould impose an unfair and
unreasonable risk on TracFone. No other ETC inHigson -- or any other state -- is subject to
such a condition, and neither should TracFonecHaae will incur millions of dollars in expenses
in the state of Washington to make its Lifeline graomms available to low-income Washington
households. These expenses will be borne by Treckod will not be supported by the Universal
Service Fund. TracFone will purchase and delivardsets to customers, widely advertise and
market the Lifeline services, and process appbaoati In addition, it will invest in infrastructure
and systems to ensure that all applicants’ eliigybis properly certified and verified in accordanc
with applicable federal and state requirementsvolld be irrational and financially irresponsible
for any company to incur these expenses to implémgmogram of this magnitude which can be
eliminated after one year as well at the end ofyeyear thereafter through no fault or misconduct.
All ETCs face the possibility of suspension or reastion of their ETC designation for proven
violations of applicable program requirements aodditions. TracFone would and should face
this possibility as well. It should not, howevieg subject to any higher risk of decertificatioarth
other ETCs, yet that would be the result if the Ufi€e to impose a condition that gave itself the
option to revoke based on unspecified “public ies€r considerations absent any demonstrated
violation of law or a Commission order or absamt proven misconduct by the company.

In this regard, it is important to note that the@d authority to designate ETCs is derived
exclusively from Section 214(e)(2) of the Commutimas Act of 1934, as amended (47 U.S.C. 8§
214(e)(2)). That statute directs State commissigmduding the UTC) to designate common
carriers as ETCs who meet the requirements of @e@i4(e)(1) and where such designation
would serve the public interest. Nothing in thatste nor in the legislative history provides any
support for the notion that State commission ETGigietions may be short-term, interim,
temporary, or otherwise limited or subject to arlrsugmset reviews.

In addition to being inconsistent with the Commuatiocns Act, an automatic sunset
provision would be bad policy, and would be inappiate to impose such a requirement as a
condition on a single carrier's ETC designatiorheExisting annual certification process for high-
cost ETCs, including the reporting requirementss wat imposed through a condition in an order.
It was developed through a rulemaking process witbut from all affected stakeholders.
Moreover, it is applicable to all ETCs -- not a gpé condition to be imposed on a single ETC.
TracFone has no objection to a process similéingannual high cost certification being imposed
with respect to Lifeline, provided that it be impds in a competitively neutral and
nondiscriminatory manner on all Lifeline providefihis rulemaking process would allow input
from all affected stakeholders and would betteruemghat all ETCs are subject to uniform
regulatory requirements.

One of the stated reasons for imposition of suchegmaordinary requirement as an
automatic sunset is that TracFone is expectedaw dr larger amount of universal service funds

26 \WAC 480-123-050.
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than other ETCs. There is no factual basis forcslagive claim. United States Cellular — a
wireless ETC that is also not allowed to use WTAP \ferification — has since 2002 received
more than a million dollars per year in federaleliie support for service in Washington. It
received $5.9 million in 2008 and $6.4 million i for Washington Lifeline suppdft.
Notwithstanding these substantial Universal Serkoad payments, the UTC amended United
States Cellular’s ETC certification in May 2688vithout adding an automatic sunset provision.
Indeed, it did not even impose the level of Lifelirelated reporting now being proposed for
TracFone. There also is no indication from thefstaémo or company filings that the UTC
conducted any additional inquiry into U.S. Celltddrifeline performance during the course of its
2009 review and certification pursuant to WAC 4&BD70%° This is not to suggest that this
carrier’s Lifeline performance is any way unsatsf@y or that the UTC is ignoring its
performance. Rather, the point is that the UTC d@sarently found informal investigation and
reporting methods to be sufficient even when cesrége receiving substantial amounts of support
and are using similar customer verification proesss

While TracFone believes an automatic sunset prawviss inappropriate and beyond the
UTC'’s authority, it is not opposed to a conditiblattwould require an annual review of TracFone’s
Lifeline program. TracFone is prepared to meehwstaff on an annual basis to review its
performance as a Lifeline ETC and to discuss meastar improve the program. Similar annual
review procedures are being implemented in otretestwhere TracFone has been designated as
an ETC.

VIIl. TracFone Should Not be Subject To Revocatiorof its ETC Designation Based on Post
Hoc “Public Interest” Determinations

Closely related to the Staff's recommendation fracFone’s ETC designation be subject
to annual sunset reviews is Staff's suggestion ThatFone bear the risk of revocation based on
after-the-fact public interest determinations. &ijpeally, Staff’'s revised proposal states as
follows:

The Commission reserves the right to suspendvakeeTracFone’s ETC
designation based on . . . inconsistency withptitdic interest.

27 USAC and Joint Board monitoring reports. The migjoof U.S. Cellular’s funding in

Washington state is for Tribal Lifeline customer3racFone is prohibited by the FCC from
obtaining Tier Four Lifeline support. Thus, it uilot be eligible to receive the additional $25.00
per customer per month to provide Lifeline sentweesidents of Tribal communities.

28 A" Supplemental Order, Docket UT-9730345, May 14,8200is clear from issues discussed in
the order that the UTC was aware of the fact thaicarrier would not be participating in WTAP.

29 As a recipient of high cost support, United Staeflular is subject to the annual re-certification
process provide for at WAC 480-123.070.

30 Docket UT-091216.
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Under this proposal, TracFone’s ETC designatioriccbe revoked even if it never violated
any law or order relating to the universal senpcegram. No other ETC is subject to a risk of
revocation based on such an undefined and ephecmraépt as “inconsistency with the public
interest.”

As noted in the preceding section of these commehts Commission’s authority to
designate ETCs is derived from Section 214(e)(2)hef Communications Act. While Section
214(e)(2) as interpreted by the FCC does empovete stommissions to apply public interest
criteria to initial ETC designations, nothing iretistatute nor its legislative history provides any
support for the view that state commissions maygebor revoke ETC designations based on upon
their evolving notions of what is or is not in theblic interest at indefinite points in the future.

Significantly, the UTC considered, but decided tmimpose a similar “public interest”
condition on ETC designations when it adopted é@seagally-applicable ETC designation rules in
2006>" The UTC adopted these rules after more than a gkavorkshops and deliberation
involving a wide range of stakeholders, includiragigus industry segments and Public Counsel.
At one point in 2005 the UTC published a staff tthht included a public interest standard for
revocation:

WAC 480-123-0040 — Revocation of Eligible Telecommications Carrier Designation.
The Commission may modify, suspend, or revoke tksighation of an ETC if it
determines that the ETC is not in compliance wishdiesignation order or this chapterr,
is not operating in a manner that is consistent wit the public interest>?

The Commission wisely decided not to adopt thamepeded ETC revocation condition
and instead chose to tie any revocation actiorctiwed behavior by ETCs which is proven to be in
violation of applicable law.

The proposed “public interest™-based revocation feeth in Staff’'s recommendation is
actually more discriminatory and more unfair thhattrejected by the UTC four years ago, in two
respects. First, the 2005 proposed standard df dperating in a manner that is consistent with
the public interest” is less vague than the curpaafposal of “inconsistency with the public
interest,” since the 2005 proposal actually tied public interest to conduct by the ETC. In
contrast, the current TracFone “public interesBgmsal makes no linkage to the carrier’s actions;
it would empower the UTC to revoke an ETC desigmain the absence of any finding by the
UTC that the ETC’s conduct violated any law or ratefor that matter, even engaged in conduct
which the Commission deemed to be inconsistent with public interest. Second, the 2005
proposed rule would have applied equally to all ETG he current proposed condition would be
applicable only to a single carrier -- TracFonhkile all other ETCs would remain insulated from
risk of revocation based on future variations ia thrC’s view of the public interest.

31 General Order No. R-534, Docket UT-053021.

32 Notice of Opportunity to File Written Comments, dket UT-053021, October 21, 2005
(emphasis added).
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Concerns about the 2005 public interest standardcegion proposal were voiced by the
Washington Independent Telephone Association (WLETA)

Such an open standard for affecting the status adnapany that allows access to
millions of dollars of support is not consistentiwdue process standards. There is
no prior notice of the conduct that may place tia¢us and the receipt of the funds
in jeopardy. Making a determination that a speafit or conduct “is not consistent
with the public interest” during a proceeding tdedtmine whether or not the ETC
status should be modified, suspended or revoked cmt meet due process
standards. WITA recommends that the Commissiommate to a CR 102 process
until more detail is provided on what standards @ndcess will apply in this
“revocation” setting. WITA is willing to participat in the development of the
standards and proce$s.

In supplemental comments, WITA stated as follows:

There are two point that WITA wants to highlighttirese supplemental comments.
The first is the significant due process quest@ised by the manner in which the
proposed rules would deal with the removal of ET&us. If ETC status can be
removed, whether a CETC or incumbent ETC, simpbabse during the course of
the hearing the Commission determines that suclovahs in the public interest,
then it appears that due process consideratiom aignificant danger.

For example, it is a well settled principle of l#wat a party must have prior
notice that their conduct will run afoul of establed standards before a status can
be taken away. On a more prosaic note, Washirgiarts have found that even the
notice of the violation must be at least sufficigrdaccurate to prevent the cause
from being decided on unexpected grounds if unduprise or prejudice would
result. _Seee.qg, Levison v. Washington Horseracing Commissid8 Wn. App.
822, 829, 740 P.2d 898 (1987). Beyond notice staadards for which removal of
a status can be effected must provide clear waminige offending behavior. See
alsg City of Marysville v. Puget Sound Air Pollutiono@trol Agency 104 Wn.2d
115, 702 P. 469 (1985).

When the UTC published its proposed ETC rules i0620t wisely deleted the public
interest standard from the staff draft. In doimg & noted that the change was in response to
WITAs comments. The UTC ultimately adopted thgaeation rule — without a public interest
standard — as WAC 480-123-050. For reasons whiete wvell-articulated by WITA, a rule
allowing for revocation of a ETC designation based future public interest determinations
unrelated to the conduct of the ETC would be disgratory and unfair, and such a rule itself
would disserve the public interest. If a rule ehgral applicability allowing for ETC revocations
based solely on the Commission’s evolving notiohghe public interest at unspecified future

33 Comments of the Washington Independent Telephossodation, Docket UT-053021,
November 14, 2005, p. 5.
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times would be unlawful and unfair, imposition otk a rule or condition on a single ETC would
be especially discriminatory.

As described above, TracFone is prepared to inwvelibns of dollars in the State of
Washington upon ETC designation to commence itel9af Wireless® and Straight Talk®
Lifeline offerings in Washington. No company cam éxpected to incur an investment of this
magnitude when faced with the possibility thatatghority to provide these services could be
revoked for reasons having nothing to do with @mpliance with applicable laws and regulations.

For all these reasons, the UTC should not imposendition on TracFone which would
allow it to revoke TracFone’ ETC designation basad standard lower than that applied to other
ETCs, including “inconsistency with the publicengst.”

IX. Concerns About the Growth of the Federal USF DdNot Warrant Denial of TracFone’s
Application for Designation as a Lifeline-Only ETC

It has been suggested that the UTC should not g&6tdesignations to additional carriers
out of concern for the impact of additional desiipres on the federal universal service program.
TracFone shares those concerns about growth ofetttreral Universal Service Fund and has
actively advocated measures to limit growth of faed>®> Refusal to designate Lifeline-only
ETCs who have the ability to materially increasdipigation in the underused Lifeline program is
not an appropriate means for limiting growth of thed. While the UTC has every right to work
for reform of the federal program, it should noteatpt to do so by declining to designate
additional qualified ETCs. It would be particulaihappropriate to place a hold on TracFone's
designation as a Lifeline-only ETC when virtually @ the concerns expressed about the federal
Universal Service Fund programs are related torégégeograms other than Lifeline, specifically
the high-cost fund and the schools and librariegy@m. The low income program, particularly
the Lifeline program, has been less susceptibleaiste, fraud and abuse than have other programs
supported by the Federal Universal Service Fund.

A frequent concern with the high-cost program hesnbduplication of expenditures. This
concern is not present with the low-income progranm the high-cost program, entry of a
competitive provider raises the total amount of pgup paid by the Universal Service Fund
because the incumbent carrier continues to be cosaped for its network investment even after it
has lost customers to competitors. This duplicatbbenefit does not happen in the low-income
program since funding goes with the customer. BA&s will not receive funding for the same
customer. An increase in the total payout fromuheversal fund occurs only with an increase in
the number of customers receiving service.

% For example, see Commissioner Jones' dissent @kéddJT-073023, Order 01, October 23,
2007.

% TracFone has advocated at the FCC for the usevefse auctions to award high-cost support to
the most efficient providers. TracFone also sumabrfECC imposition of a cap on high-cost
support payments to competitive ETCs. Such a agpadopted by the FCC.
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The FCC, which is the agency responsible for mantaghe federal program and the
universal service fund, has considered and rejebidotion that concerns about fund size should
impede designation of TracFone as a Lifeline-oni\CE

We are not persuaded by some commenters' conagasling the impact on the
size of the universal service fund and the assediabntribution obligation if we

grant this Petition . . . . The Commission ha®gnized the potential growth of
the fund associated with high-cost support. In 20@Ww-income support

accounted for only 14 percent of the distributidntloe total universal service
fund; whereas, high-cost support accounted for féreent. Any increase in the
size of the fund would be minimal and is outweighgdhe benefit of increasing
eligible participation in the Lifeline program, fbering the statutory goal of
providing access to low-income consumers. Sigmtiga granting TracFone's
Petition will not have any effect on the numberpefsons eligible for Lifeline

support®

The low-income funding requirements have actuadlgrdased since the time of the FCC's
analysis. In 2008, low-income support represented percent of the universal service funding
requirement’

Continuing to delay approval of TracFone’s Lifelioely ETC application is self-defeating
when the FCC and other states already have desyfaacFone as an ETC in many states.
TracFone currently has been designated as an EPG jarisdictions. USAC projects that it will
disburse funds to TracFone for Lifeline service 1@ states during*1Quarter 20168 This
represents service to approximately 2.1 milliorgible low-income customers. Consumers in
Washington will, through their payments to theitenstate telecommunications carriers, pay
approximately $1.3 millioff per quarter to support the low-income familiesiher states who are
served by TracFone and other ETCs providing Litekervice’® In light of TracFone’s success in
enrolling low-income households in other states itg Lifeline program, designation of TracFone
as an ETC in Washington will increase the amountmiersal Service Fund support received by
Washington consumers, rather than paid by Washingemsumers to support service in other
states.

% TracFone Forbearance Ord€rl7 (footnotes omitted).
37 Universal Service Monitoring Report, CC Docket 198-:202, 2009, Table 1.11.
38 USAC Report LI01 - Low Income Support ProjectedStgte by Study Area 1Q2010.

39 Calculated based on USAC's projected disbursenterifsacFone of $64.8 million. According
to the Universal Service Monitoring Report, 2.02% WSF revenues were received from
Washington state customers.

40 According to data issued by the FCC in the moseme (2009) Federal-State Joint Board
Monitoring Report, for 2008, Washington rate payasstributed $27,916,000 more to the federal
Universal Service Fund than Washington receivedUimversal Service Fund support, making
Washington a leading exporter of Universal Senkemd support. See Table 1.12 (Universal
Service Support Mechanisms by State: 2008), 2008itdiong Report at 1-39.
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Conclusion

For all of these reasons, the Commission shoulthptly designate TracFone as a Lifeline-
only ETC so that the company may promptly bring bemefits of its free SafeLink Wireless®
program to low-income Washington households, as @oing in numerous other states, and so
Washington residents may be the first in the cqutatrenjoy the option of the Lifeline-supported
versions of TracFone’s innovative Straight Talk@gmams.

Respectfully submitted,

TRACFONE WIRELESS, INC.
i TR

B il s
“ "MitchelFF. Brecher
Debra MeGuire Mercer
GREEEMBERG TEAURIG, LLP
2101 L Streat, BW
Suite 1[0
Washington, DO 20037

February 2, 2010
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Attachment 2

Cost per Month

Monthly Cost of Wireless Lifeline Plans
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Beyond the comparison of monthly costs, TracFoi8sifeLink Lifeline service offers other
advantages over existing wireless Lifeline offers:

Up to 68 minutes per month at zero cost. First-n@intost is approximately $17 with
Sprint and AT&T.

SafeLink minutes roll over from month to month. i@pdoes not allow rollover. AT&T
does not allow rollover on Lifeline, even though standard plans do.

SafelLink includes a free phone without a contract.

No extra charge for many international calls. Sypaimd AT&T block international.

No extra charge for directory assistance.

No activation fee. Sprint charges $18 to activate.

No credit check. Some ETCs deny Lifeline to custawéth past due amounts.

No contract. Sprint requires a two-year commitmeAT,&T requires a one-year
commitment.

No termination fee. Sprint charges $200 for eagtynination.

No surprises. Huge excess minute bills can’t happémnprepaid service.

Compared to existing wireless Lifeline planes:

TracFone’s SafeLink plan is better for low-volumasiomers, with a monthly free
allowance that rolls over, a lower additional mantate than any other Lifeline plan, and a
free phone.



» TracFone’s Straight Talk plan is better for highwoe customers, with up to 1,000
minutes for $20 per month and unlimited minutes#®5 per month.
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TracFone Non-usage Plan



Before the
PUBLIC SERVICE COMMISSION OF WISCONSIN

)

In the Matter of )
)
Petition of TracFone Wireless, Inc. ) Docket NaB®3J1-100
for Designation as an Eligible Telecommunications )
Carrier in the State of Wisconsin )

)

NOTICE OF FILING TRACFONE WIRELESS, INC.'S NON-USAGPLAN

In accordance with the Final Decision issued is thatter on May 20, 2009, TracFone
Wireless, Inc. ("TracFone™), by its counsel, fildss plan describing how it will prevent
reimbursement from the federal Universal Serviced={IUSF") for Lifeline credits being paid
to inactive customers. TracFone's non-usage planifg@lly addresses how it will handle
situations involving customers who enroll in itsfedank Wireless Lifeline program but who
show no usage of the service for prolonged periods.

TRACFONE'S NON-USAGE PLAN

TracFone has implemented a policy that covers ivedtandsets that are enrolled to
receive Lifeline benefits. Under the policy, if 8hiink Wireless customers go 2 months without
any usage independent of the service end datewtlidye deactivated and given a 30 day grace
period to reactivate. Usage includes, but is moitéid to, making calls, receiving calls, sending
text messages, receiving text messages, downloadiiagcontent or adding airtime. TracFone

has the ability to monitor call activity throughlaetail record reporting platforms.

During the 30 day grace period, if the customasttd use his or her handset, the call
will be intercepted and routed to an interactiveegagesponse ("IVR") system that will advise

the customer that the handset is not active. Thsmer will also be advised that if the call is



an emergency, the customer should hang up an®Hiafrom the handset. The IVR also will
prompt the customer to contact a TracFone custeemice agent if the customer desires to
change his or her status so as to become an &diebink Wireless Lifeline customer. If a
customer does not use the handset during the 3grdag period, any subsequent attempts to
place a call from the handset will not be interedgdiy IVR and the handset may only be used to

dial 911.

Once a customer has been deactivated after 60adayan-usage, TracFone will not
seek further reimbursement from the federal USRHat customer. Customers who have been
deactivated following 60 days of non-usage maynrelein the Lifeline program in the future.
Assuming that such customers remain qualified ft@libe benefits, they will be re-enrolled in
the program and will be provided with the monthoaments of minutes following
reenrollment. In addition, when such customer'sisers reactivated, that customer's handset
will receive any unused minutes that accrued duhegs0 day non-usage period and the 30 day
grace period. TracFone will resume seeking reimdaent from the federal USF following

such customer's re-enrollment.



CONCLUSION

Pursuant to the Final Order, TracFone respectftdiguests the Administrator of the
Telecommunications Division to promptly approve tfagegoing plan so that TracFone may
commence providing its SafeLink Wireless Lifelinendgce to eligible low-income individuals in

Wisconsin.

Respectfully submitted,

T

Mitchell F. Brecher

Debra McGuire Mercer
GREENBERG TRAURIG, LLP 2101
L Street, NW

Suite 1000

Washington, D.C. 20037

(202) 331-3100

Counsdl for TracFoneWrdess, Inc.

July 7, 2009



