0001

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BEFORE THE WASHI NGTON STATE
UTI LI TIES AND TRANSPORTATI ON COWM SSI ON
AT&T CORP., AND AT&T

COVMUNI CATI ONS OF THE PACI FI C
NORTHWEST, | NC.,

DOCKET NO. UT-041394

Vol une |
Pages 1 to 14

Conpl ai nant s,
VS.
QVEST CORPORATI ON,

Respondent .

N N N N N N N N N N N N

A hearing in the above matter was held on
Oct ober 14, 2004, from9:40 a.mto 10:00 a.m, at 1300
Sout h Evergreen Park Drive Sout hwest, Room 206, O ynpi a,
Washi ngton, before Adm nistrative Law Judge C. ROBERT
WALLI S.

The parties were present as follows:

THE COWM SSI ON, by SALLY G JOHNSTON,
Assi stant Attorney General, 1400 South Evergreen Park
Drive Sout hwest, O ynpia, Washi ngton 98504-0128,
Tel ephone (360) 664-1193, Fax (360) 586-5522, E- Mai
sj ohnst on@wt c. wa. gov.

AT&T COMMUNI CATI ONS OF THE PACI FI C NORTHWEST,
I NC., by GREGORY J. KOPTA, Attorney at Law, Davis,
Wi ght, Tremaine, LLP, 1501 Fourth Avenue, Suite 2600,
Seattl e, Washington 98101, Tel ephone (206) 628-7692, Fax
(206) 628-7699, E-Mil gregkopta@w .com and via bridge
line by T. SCOTT THOWPSON, Attorney at Law, Cole Rayw d
& Braverman, LLP, 1919 Pennsyl vani a Avenue Nort hwest,
Second Fl oor, Washington, D.C 20006, Tel ephone (202)
659- 9750, Fax (202) 452-0067, E- Mai
st honmpson@r vl aw. com

Joan E. Kinn, CCR, RPR

Court Reporter
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1 QAEST CORPORATI ON, by LI SA ANDERL, Attorney
at Law, 1600 Seventh Avenue, Suite 3206, Seattle,

2 Washi ngton 98191, Tel ephone (206) 345-1574, Fax (206)
343-4040, E-Mail |isa.anderl @west.com
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PROCEEDI NGS

JUDGE WALLIS: The hearing will please cone
to order. This is a prehearing conference in the matter
of Conmi ssion Docket Nunber UT-041394, which is a
conpl ai nt by AT&T agai nst Qmest. This conference is
being held at O ynpia, Washington on the 14th of Cctober
of the year 2004 before Adm nistrative Law Judge C.
Robert Wallis.

" m going to take appearances now begi nni ng
wi th the Conpl ai nant.

MR, KOPTA: Thank you, Your Honor, Gregory J.
Kopta of the law firm Davis Wight Tremaine, LLP, 2600
Century Square, 1501 Fourth Avenue, Seattle, Washi ngton
98101- 1688, tel ephone (206) 628-7692, fax (206)
628-7699, E-mail gregkopta@iwt.com appearing on behalf
of AT&T Communi cations of the Pacific Northwest as well
as AT&T Corp. Also appearing is T. Scott Thonpson of
the law firm Cole Raywid, R-A-Y-WI-D, & Braverman, LLP,
1919 Pennsyl vani a Avenue Northwest, Second Fl oor,
Washi ngton, D.C. 20006, telephone (202) 659-9750.
And, Scott, would you provide your fax number and E-nuil
addr ess.

MR, THOWPSON:. Sure. The fax nunber is (202)
452- 0067, and ny E-mail address is sthonpson@rvl aw. com

JUDGE WALLI'S: Thank you.
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For the Respondent.

MS. ANDERL: Thank you, Your Honor. Lisa
Ander| representing Qwest Corporation. M business
address is 1600 Seventh Avenue, Room 3206, Seattle,
Washi ngt on 98191, ny phone is (206) 345-1574, ny fax is
(206) 343-4040, and ny E-nmail is lisa.anderl @west.com
In addition, there may be an appearance subsequently in
the proceeding frommy co-counsel, Adam Sherr
S-HERR his E-mail is adam sherr @west.com and his
t el ephone is (206) 398-2507. Hi s business address and
fax are the sane as nine.

JUDGE WALLI'S: For Conmission Staff.

MS. JOHNSTON: Sally G Johnston, Assistant
Attorney General for Commission Staff, ny street address
is 1400 South Evergreen Park Drive Sout hwest, O ynpia,
Washi ngton 98504. M tel ephone nunber is area code
(360) 664-1193, ny fax nunmber is area code (360)
586-5522, and ny E-mail address is
sj ohnst on@wt c. wa. gov.

JUDGE WALLI'S: Thank you.

For the parties who have indicated that there
wi |l be other counsel appearing, we're going to |ist
t hose who appeared as | ead counsel this norning as the
parties to contact on the official list, and if that

changes, please notify us and the record center in
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1 writing so that we'll make sure that the comrunications

2 go where they're supposed to go.

3 MR, KOPTA: We will, thank you, Your Honor
4 JUDGE WALLIS: Are there any petitions for
5 intervention? Let ne ask if there is anyone in the

6 hearing roomthat is here in a representative capacity
7 that wishes to intervene in this matter?

8 Let the record show that there is no

9 response.

10 Let me now ask if there is anyone on the

11 bridge line who is acting in a representative capacity
12 and would like to intervene in this matter?

13 Again let the record show that there is no
14 response.

15 Do the parties desire a protective order in

16 this docket?

17 MS. ANDERL: Yes, Your Honor

18 MR, KOPTA: Yes, Your Honor

19 JUDGE WALLIS: Very well, a protective order
20 will be entered.

21 Do the parties desire to engage in discovery?
22 MR. KOPTA: Yes, Your Honor

23 MS. ANDERL: Yes, Your Honor

24 JUDGE WALLIS: Very well

25 MS. JOHNSTON: | don't know.
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JUDGE WALLIS: The prehearing order will
i nvoke the discovery process as set out in the
Commi ssion's rules.

Is there likely to be any request for or
filing of dispositive nmotions in this docket?

MS. ANDERL: Yes, Your Honor, M. Kopta and
have di scussed this, and we believe that the case is
anenabl e for a decision through cross notions for
summary determ nati on and woul d ask that a schedul e be
established that will contenplate such a filing.

MR. KOPTA: That's correct, Your Honor

JUDGE WALLIS: Very well. Am 1l correct that
the parties have di scussed schedul i ng?

MR, KOPTA: Yes, you are.

JUDGE WALLIS: And is Staff aware of the
proposed schedul e that you have devel oped?

MR. KOPTA: We had not had a chance to
consult with Staff prior to the prehearing conference,
so | would say that they probably are not aware

JUDGE WALLIS: Very well

Ms. Johnston, would you desire that we go off
the record now for you to discuss with the parties their
proposed schedul e?

MS. JOHNSTON: Yes, please.

JUDGE WALLIS: W're off the record.
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(Di scussion off the record.)

JUDGE WALLIS: The parties have had the
opportunity to discuss the proposed schedule with Staff.
Is that proposal going to be acceptable to the Staff?

M5. JOHNSTON:  Yes, Your Honor.

JUDGE WALLIS: Could you read the proposa
into the record, please.

MR. KOPTA: Certainly, Your Honor. W have
agreed on the foll owing schedule. By October 28th, the
parties will serve data requests. The responses to the
data requests will be due no later than Novenber 11th.
On the 19th of Novenber, any notions to conpel responses
to those data requests will be filed. Responses to that
or those notions will be due on Decenmber 1st. Whenever
the ALJ is available during the week of Decenber 6th
there will be a hearing on those notions. And by

Decenber 21st, responses to conpelled or conpelled

responses to data requests will be served on the
requesting party. Initial cross notions for sumary
determination will be due on January 24th, 2005.

Responses are due February 7th, 2005. And to the extent
that the Adm nistrative Law Judge or the Conm ssioners,
dependi ng on who will be hearing oral argunment, is

avail abl e, then oral argunent on the notions would be

sometinme during the week of February 14th.
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JUDGE WALLIS: Very well. And do
understand that the parties are not willing to waive an
initial order if the Administrative Law Judge hears
argument, but they are willing to waive the initia
order if the Comm ssioners hear that argunent?

MR. KOPTA: That is correct, Your Honor

JUDGE WALLIS: Very well

I do not see a tinme here for the parties
agreenent upon a record for consideration. Wat's the
parties' view on that?

MS. ANDERL: As to whether parties could
stipulate facts?

JUDGE WALLIS: Yes, that's correct.

MS. ANDERL: W discussed that, and we do not
think that that's sonething that's |ikely to occur or
feasible to pursue at this tine.

JUDGE WALLIS: So the notion will be, what's
the word I'm 1l ooking for, irrelevant to any underlying
facts?

MS. ANDERL: Excuse me, Your Honor?

JUDGE WALLIS: O vice versa, facts will be
irrelevant to the notions?

MS. ANDERL: We believe that discovery will
produce a set of facts upon which the Conm ssion can

make a decision and that disputed facts, if any, won't
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be material to the Comm ssion's determ nation. Whether
the parties would actually be willing to sit down and
agree that their discovery responses are facts that they
woul d stipulate to for purposes of the decision I think
is the hurdle.

JUDGE WALLIS: You think is what?

MS. ANDERL: |Is going to be the hurdle. So
think if we can get the discovery responses in and then
the parties can argue fromthose. | don't know that the
parties are going to be able to sit down and stipulate
facts 1 through 20 for purposes of decision.

Is that correct, M. Kopta?

MR. KOPTA: That's correct, our anticipation
is that the factual information that the Comm ssion
needs to render a decision will be presented in the form
of responses to data requests, and those obviously wll
not be disputed since they will be responses of the
party to the data request, and that no other factua
information will be presented.

JUDGE WALLIS: Very well. |Is there any
comment on this proposal ?

MS. JOHNSTON: That's perfectly acceptable to
Staff, Your Honor.

JUDGE WALLIS: Very well

MS. ANDERL: And, Your Honor, one
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clarification. |1 agree with the schedule as M. Kopta
read, | sinply don't want there to be an inpression, and
I don't think AT&T has the inpression, that the Cctober
28th date is the only date or a discovery cutoff of sone
kind. W contenplated that that would be the point in
time by which parties should have served all of their

di scovery that we mght ultinmately need to tee up in
notions to conpel, but there may well be foll ow on

di scovery. For exanple, if we file -- if we serve

di scovery on the 28th and we get some responses on the
11th that we do not need to nobve to conpel on, we may
have sone foll ow up questions to those answers. And
don't think the parties have contenplated that we
couldn't do follow up discovery. | think there's just
an understandi ng from sone disputes in other
jurisdictions that there may be objections and notions
to conmpel necessary, and that's why we built that in

JUDGE WALLIS: Very wel |

M. Kopta, is that consistent with your
under st andi ng?

MR. KOPTA: Yes, Your Honor. | nean our
preference, of course, would be that all discovery would
be served by Cctober 28th, but since at this point we
don't have that discovery in hand or the responses, then

we don't need to foreclose the opportunity for followon
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1 di scovery. Qur only concern, of course, is to nake sure
2 that the schedul e proceeds as we have outlined it. And
3 so if there is followup discovery, then if there are

4 di sputes as to responses to that, we would want to nake
5 sure that those are resolved prior to the dates that we
6 have established for cross notions.

7 JUDGE WALLIS: Very well

8 MR, THOMPSON: Your Honor, if |I may, this is
9 M. Thonpson, might | suggest that, in fact, we set sone
10 sort of overall discovery deadline, perhaps a few weeks
11 after the 11th date so that the parties have a chance to
12 revi ew docunents that are produced. But | just am

13 suggesting that so that all the parties understand that
14 there is a particular tinme in which discovery will, in
15 fact, be closed so that they can then concentrate on

16 preparing for the summary di sposition notions.

17 JUDGE WALLIS: Would that appropriately be a
18 relatively short period after the 21st of Decenber,

19 which is the due date for any conpell ed responses?

20 MR, THOMPSON: | think that that probably is
21 a correct timng, so maybe even the 31st of Decenber,

22 which is ten days later, and it's also a Friday.

23 MS. ANDERL: Your Honor

24 JUDGE WALLIS: |'m conscious of the conpeting

25 activities during that tinme frame, would it still be
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feasible if the nmotion is due on the 24th to have the
deadline a few days foll owi ng that?

MS. ANDERL: Your Honor, the conpelled
responses being due on the 21st and so the discovery
cutoff being sonmething |like the 27th or 28th?

JUDGE WALLIS: No, |I'mthinking sonetine
after the 1st, or are the parties happy with this?

MS. ANDERL: Well, Your Honor, froma purely

personal standpoint, | have no vacation left this year
I will be working the week between Christnmas and New
Years.

JUDGE WALLIS: All right.

MS. ANDERL: So we can select a discovery
cutoff date that is that week sonetinme w thout affecting
me in any negative way. | don't know about anybody
el se.

JUDGE WALLIS: Well, the 31st then

Very well, there is no dissension regarding
t hat .

Very well, is there anything else to cone
before the Commission at this tine?

MR. KOPTA: Your Honor, | would make one
ot her procedural point, and that is in light of the fact
that there are two parties here, at |least with respect

to di scovery can we serve data requests and responses
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electronically with followon hard copy? | don't know
whether it will be necessary to do that with respect to
filings with the Commi ssion, but certainly that's been
the practice up to now And | haven't discussed this
with Ms. Anderl, but I would be hopeful that that would
continue to be the sort of informal as well as fornal
process for discovery.

MS. ANDERL: Your Honor, we would consent to
that so long as, | know this won't be a problem so |ong
as ny co-counsel is added on the electronic copy.

JUDGE WALLIS: Very well.

For Staff.

MS. JOHNSTON: That's fine.

JUDGE WALLIS: Excellent.

We still are not at a point where any actual
filings with the Commission may be filed solely
electronically, so to the extent that any docunment is
necessary for consideration, it nust be filed in an
anal og fashi on on paper and pursuant to the Commission's
formatting requirenents for such paper filings.

MR. KOPTA: Thank you, Your Honor, and I
assunme, as has been the practice in other proceedings,
shoul d there be a need, unforeseen at this point but
that arises later, to request electronic filing on the

due date with foll owon hard copy that we would be
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all owed to present that to you?

JUDGE WALLIS: The parties will certainly be
al l owed to make that request.

MR. KOPTA: Yes, that's what |'m saying a
little less directly.

JUDGE WALLIS: If absolutely necessary in as
much as these dates are selected by the parties.

MR, KOPTA: Well, that's true, but, you know,
hi ndsi ght may be 20/20, but the future is not.

MS. ANDERL: There are al ways circunstances
that intervene, Your Honor, as |'m sure you understand.

JUDGE WALLIS: W have noticed that
occasi onal ly, yes.

Al right, is there anything further to cone
before the Conmmission at this tine?

MS. ANDERL: No.

MR. KOPTA: No, Your Honor.

JUDGE WALLIS: Very good. Thank you all very
much, and a prehearing order will be entered, and a
di scovery order will also be entered. Thank you.

(Hearing adjourned at 10:00 a.m)



