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Exhibit (TJH-Testimony)

BEFORE THE
WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

Washington Utilities and
Transportation Commission,

Complainant, DOCKET NO. UG-920840
vs.
Washington Natural Gas Company,

Respondent.

PREFTILED DIRECT TESTIMONY OF TIMOTHY J. HOGAN

Qs Please state your name, business address, and occupation.

A. My name is Timothy J. Hogan. My business address is 815 Mercer
Street, Seattle, Washington 98109. I am employed as Vice
President-Legal and Corporate Secretary of Washington Natural

Gas Company ("the Company") .

Q. Please summarize your education and professional experience.
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Exhibit __ (TJH-Testimony)
the private parties that additional investigative work was
necessary at the Site and that, if EPA performed the work, EPA
would seek recovery of the costs under CERCLA from the
responsible parties. Alternatively, the private parties could
perform the investigation pursuant to a scope of work approved

by EPA and with EPA oversight of the performance of the work.

The Company and several property owners investigated the cost
of performing such an invéstigation and determined it would be
considerably more cost effective to perform the investigation
privately rather than have it performed by EPA. As a result,
the Company and several other parties agreed with EPA in 1984
to conduct, and jointly fund, a Remedial Investigation/
Feasibility Study at the site. EPA issued an Administrative
Order on Consent requiring the study. The purpose of the study
was to assess the extent and nature of the contamination,
identify the risks associated with the contamination, and
recommend an appropriate remediation method. The study found
contamination at the Site from by-products associated with the
manufactured gas plant. The study also found metals and PCBs

arising from the activities of the metal recycling facility.

In December, 1987, and based upon the results and recommenda-

tion contained in the Remedial Investigation/Feasibility Study,

Doc ID: 8-71201 Ver: 1 4901-42
02/05/93 MAB




10
11
12
13
14
15
16

17
18
19
20
21
22
23
24

25

Exhibit __ (TJH-Testimony)
EPA selected a remediation plan for the Site. The plan was
outlined in a document entitled EPA’'s "Record of Decision." The
plan called for the excavation of the most severely
contaminated soils. These soils were to be stabilized by
mixing them in a cement-like mixture to immobilize the
contaminants. The stabilized material would then be capped to
prevent water infiltration. The plan also called for
groundwater monitoring, restrictions on use of the Site, and

treatment of the surface water.

An effort to put together a voluntary settlement among the
landowners and parties responsible for the contamination was
unsuccessful. Lawsuits were ultimately initiated by parties
responsible for the contamination and by EPA. The lawsuits
among the responsible parties sought to determine the respec-
tive liability of each party. EPA’s lawsuit sought to ensure

that the Site would be remediated.

EPA then entered into settlement agreements with many of the
other parties. Under CERCLA and SARA, a settlement with EPA
provides protection to a settling party from contribution
actions by third parties. The settlements between EPA and
other parties thus extinguished the Company’s claims against

the settling parties, but did not extinguish the claims of the
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Exhibit _ (TJH-Testimony)
settling parties against the Company. These actions increased
the Company'’s potential liability. By settling with the other
parties, EPA eliminated the‘Company's potential recourse
against those parties. EPA also created the risk that, if a
trial became necessary on the scope of remediation, the Company
could be held solely responsible for performing an expanded and

more expensive scope of work.

Based on these events, the Company concluded that it could best
control the amount and timing of the cost of the CERCLA Site
‘remediation, and thus reduce its overall liability, by also
entering into a settlement with EPA. The settlement is
embodied in a Consent Decree which EPA and the Company signed
in the Fall of 1991. The Consent Decree was approved by the
United States District Court, Western District of Washington at

Tacoma, on February 6, 1992,

In the Consent Decree, the Company is required to perform
remediation of the CERCLA Site in accordance with an
agreed-upon scope of work. The required remediation includes
excavation and stabilization of contaminated soils and tars at
the CERCLA Site, pursuant to a schedule requiring completion of
the work by December 1994. A certified copy of the Consent

Decree is Exhibit (TJH-2) .
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Exhibit __ (TJH-Testimony)
Remediation activities at the CERCLA Site have begun. The
Company selected a contractor to perform the first year’s work
at the CERCLA Site, and excavation activities were commenced in
the summer of 1992. Based on the Consent Decree, remediation

activities will continue through 1994.

Q. What has the Company paid in connection with its remedial
activities at the CERCLA Site and what is the Company’s current

estimate of the remaining costs to complete the remediation?

A. The Company has paid to third parties in connection with its

remedial activities at the CERCLA Site, exclusive of attorney
fees, $9,607,000 for environmental assessment work, risk
assessments, remediatioﬁ studies, engineering/design work and
remediation related costs, including the costs of excavating
and stabilizing contaminated soil at the CERCLA Site. The
Company’s current estimate for its share of the future costs to
complete the remediation at the CERCLA Site is $11,513,000,
including a contingency allowance. This amount does not
include reimbursement for EPA oversight cost and long-term
maintenance and monitoring work, which the Company is
responsible for pursuant to the Consent Decree. See

Exhibit (TJH-3) .
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Exhibit _  (TJH-Testimony)
These costs do not reflect the time of Company employees
(including myself) in managing environmental consultants and
outside attorneys or the penalty the Company was required to

pay pursuant to the Consent Decree.
Q. How has the Company accounted for environmental costs?

A. The Company is currently deferring these costs pursuant to the
Commission’s authorization in Docket No. UG-920781. Prior to
the commencement of the deferral, the Company had recorded
these costs on its books as a receivable on the basis that

these costs would be recovered from third parties.

Q. Does the Company request rate relief for the costs associated

with its environmental action program?

A, The Commission’s ruling on January 27, 1993, in this Docket
deferred the Company’s request for rate relief for the costs
associated with its environmental action program. The
Commission ruling did, however, allow the Company to
demonstrate in this case its right to relief in the form of an
appropriate working capital allowance for costs associated with

the remediation of the CERCLA Site.

be2
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Exhibit (TJH-Testimony)
Q. Does the Company request that its attorneys’ fees be included

in a working capital allowance?

A. No. Although the Company has paid and will continue to pay
gsubstantial amounts in defending and pursuing claims in
connection with its environmental action program, it has not
included these amounts in its request for a working capital
allowance. The Company has vigorously defended itself and
pursued meritorious claims arising from the CERCLA Site and
will continue to do so, despite the fact it will not receive a

working capital allowance.

Q. Does this complete your direct testimony?

A. Yes, it does.

2
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Remedial Alternative Selection, Final Remedial Action, Tacoma Tar Pits," pages 142
through 191.




W

—FILED  — ENTERES> 2
_l,_Looceo ——RECEIVED

i 06T 4 199

AT SEATILE
CLERK U.S. DISTRICT COURT
J‘Esrs'm MATBIRT AF WASHINGTON
‘ HEpUTY

21
22
23
24
25
26
27

BURLINGTON NORTHERN RAILROAD
Co0., a foreign corporation,

Plaintiff,
v'

WASHINGTON NATURAL GAS CO.,
a Washington corporation, et al.,

Defendants,

UNITED STATES OF AMERICA,
Plaintiff,
v.
JOSEPH SIMON & SONS, INC., et al.,

Defendants,

N N N N N Vs N Nl Vst i Ve Nt Vi Vi Nl Nl Nt it st St “vwit it

The Honorablle Robert J. Bryan

YiLED

J

2, FEB

RECEIVED

6 1992

CLERK Li'S. DISTRICT COURT
WBE‘?TERN CISTRICT OF WASHINGTGN AT TACOMA

ODGED

DEPUTY

UNITED STATES DISTRIé%a OURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

NO. (C89-155TB

EMTIRED
ONGOCKET

FFR

11 1992

By Deputy ..

(Consolidated with
C89-489TB & C90-5373B)

CONSENT DECREE FOR

SETTLEMENT BETWEEN THE
UNITED STATES OF AMERICA
AND WASHINGTON NATURAL

GAS COMPANY

e




10
11
12
13
14
15
16
17
18
19

20

21
22
23
24
25
26
27

TABLE OF CONTENTS

I. BACKGROUND . ¢ &+ ¢ o o o o o o o o o o o o « o o o
II. JURISDICTION . & ¢ ¢ ¢ ¢ ¢ o o o o o o o o o o o &
IIT. PARTIES BOUND . ¢ & ¢ ¢ v ¢ o o o o o o o s o o o« o
Iv. DEFINITIONS . ¢ & ¢ ¢ ¢ ¢ ¢ o o o o o o o o o s o
V. GENERAL PROVISIONS « o ¢ « ¢ ¢ o o o o o o o o o =
VI. PERFORMANCE OF THE WORK BY WNG . . . . « . « .+ « .
VII. ADDITIONAL RESPONSE ACTIONS . . « ¢ & ¢ « & s o o &
VIII. EPA PERIODIC REVIEW . . ¢ ¢ ¢ o« ¢ ¢ o o o o o o o &
IX. QUALITY ASSURANCE, SAMPLING, and DATA ANALYSIS . .
X. | ACCESS v v v v v 6 o o ¢ o o o o o o o 0 s s e e
XI. REPORTING REQUIREMENTS . . . ¢ ¢ ¢ ¢ o o o o o o &
XII. SUBMISSIONS REQUIRING AGENCY APPROVAL . . . . . . .

XI1II. PROJECT COORDINATORS '+ .« « ¢ ¢ ¢ o o o o o s o o« &

XIV. ASSURANCE OF ABILITY TO COMPLETE WORK . . . . . . .
XV, CERTIFICATION OF COMPLETION . . . &+ v & ¢ o & o o &
XVI. EMERGENCY RESPONSE .« ¢ « &+ ¢ &+ ¢ o o o« o o « o o @

XVII. REIMBURSEMENT OF RESPONSE COSTS AND SECTION 106 (b)
PAYMENT . - . L] L . . . L) . L] . L] L] . . . . . L] . L)

XVIII. INDEMNIFICATION AND INSURANCE . &« « & s « o & o« &+ &

XIX. FORCE MAJEURE « + ¢ o ¢ ¢ o ¢ o o o o o o o s o o
XX. DISPUTE RESOLUTION . ¢ ¢ ¢ ¢« & & 4 o o o o o o o &
XXI. STIPULATED PENALTIES . ¢ ¢ ¢ ¢ « o o o o o o« o o @

XXIT. COVENANT NOT TO SUE BY PLAINTIFF . . . .« + &« « « &
XXTIIXI. COVENANTS BY WNG . +. ¢ &« &+ ¢ o o o o o o o o o o &
XX1IV. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION . . .

XXV. ACCESS TO INFORMATION . ¢ &+ ¢ & 4 & o s o s o o o &

Consent Decree for Settlement
Between the United States of

America and WNG - i
W:\4901\026\CNSNTDEC.PL2

14

21

22

24

26

28

30

33

34

35

38

39

42

44

47

51

56

60

61

63




11
12
13
14
15
16
17
18
19

20°

21
22
23
24
25
26
27

XXVI.

XXVITI.

XXVIIT.

XXIX.

XXX.

XXXTI.

XXXIT.

XXXIII.

XXXIV.

RETENTION_ OF RECORDS . .

NOTICES AND SUBMISSIONS

EFFECTIVE DATE

RETENTION OF JURISDICTION

APPENDICES . . . . . . .

COMMUNITY RELATIONS . . .

MODIFICATION . . . . . .

LODGING AND OPPORTUNITY FOR

SIGNATORIES/SERVICE . . .

Consent Decree for Settlement
Between the United States of

America and WNG - 1ii
W MS0IN026\CNSNTDEC.PL2




10
11
12
13
14
15
16
17
18
19

20

21
22
23
24
25
26
27

I. BACKGROUND

1. The United States of America ("United States"), on behalf
of the Administrator of the United States Environmental Protection
Agency ("EPA"), filed a complaint in this matter pursuant to
Sections 106 and 107 of the Comprehensive Environmental Response,
Compensation, and Liability Act ("CERCLA"), 42 U.S.C. §§ 9606, 9607.

2. The United States in its complaint seeks, inter alia:

(a) reimbursement of costs incurred by EPA and the Department of
Justice for response actions at the Tacoma Historical Coal
Gasification Operable Unit (also known as the "Tacoma Tar Pits")
within the Commencement Bay - Nearshore Tideflats Superfund Site in
Tacoma, Washington, ("Site"), together with accrued interest;

(b) performance of studies and response work by the Defendants at the
Site consistent with the National Contingency Plan, 40 C.F.R.

Part 300 (as amended) ("NCP"); and (c) payment of penalties and
damages.

3. In accordance with the NCP and Section 121(f) (1) (F) of
CERCLA, 42 U.S.C. § 9621(f) (1) (F), EPA notified the State of
Washington (the "State") of negotiations with potentially responsible
parties regarding the implementation of the remedial design and
remedial action for the Site, and provided the State with an
opportunity to participate in such negotiations and be a party to
this Consent Decree.

4. EPA notified the Department of the Interior, Bureau of
Indian Affairs, and the Puyallup Tribe of Indians of the proposed
remedial action plan which formed the basis of the Record of

Decision.

Consent Decree for Settlement
Between the United States of

America and WNG - 1
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5. Washington Natural Gas Company ("WNG") does not admit any
liability to the Plaintiff arising out of the transactions or
occurrences alleged in the complaint. WNG has entered into this
Consent Decree strictly for the purpose of compromising claims which
are disputed, obtaining complete contribution protection against all
claims asserted against WNG in the above-captioned consolidated
actions, as is provided by CERCLA, and avoiding the expense of
further litigation.

6. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA
placed the Commencement Bay - Nearshore Tideflats Site on the
National Priorities List, set forth at 40 C.F.R. Part 300,

Appendix B.

7. In response to a release or a substantial threat of a
release of hazardous substances at or from the Site, Washington
Natural Gas Company, Burlington Northern Railroad Company, Hygrade
Food Products Company and Joseph Simon & Sons commenced a Remedial
Investigation and Feasibility Study ("RI/FS") for the Site.

8. The parties named in the preceding paragraph completed a
Remedial Investigation ("RI") Report in September 1987, and completed
a Feasibility Study ("FS") Report in July 1987.

9. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA
published notice of the completion of the FS and of the proposed plan
for remedial action in a major local newspaper of general
circulation, and provided an opportunity for written and oral
comments from the public on the proposed plan for remedial action. A

copy of the transcript of the public meeting is available to the

Consent Decree for Settlement
Between the United States of

America and WNG - 2
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public as part of the administrative record upon which EPA based the
selection of the response action.

10. The decision by EPA on the remedial action to be
implemented at the Site is embodied in a final remedial action plan
or "Record of Decision" ("ROD"), executed on December 30, 1987. The
State of Washington and the public had a reasonable opportunity to
review and comment on the proposed plan for remedial action. The ROD
includes a responsiveness summary to the public comments. Notice of
the final remedial action or ROD was published in accordance with
Section 117 (b) of CERCLIA, 42 U.S.C. § 9617(b).

11. Based on the information presently available to EPA, EPA
believes that the Work will be properly and promptly conducted by WNG
if conducted in accordance with the requirements of this Consent
Decree and its appendices.

12. Solely for the purposes of Section 113(j) of CERCLA,

42 U.S.C. § 9613(j), the Remedial Action selected in the ROD and the
Work to be performed by WNG shall constitute a response action taken
or ordered by the President.

13. The Parties recognize, and the Court by entering this
Consent Decree finds, that this Consent Decree has been negotiated by
the Parties in good faith and implementation of this Consent Decree
will expedite the cleanup of the Site and will avoid prolonged and
complicated 1itigation'between the Parties, and that this Consent

Decree is fair, reasonable, and in the public interest.

Consent Decree for Settlement
Between the United States of

America and WNG - 3
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IT. JURISDICTION

14. This Court has jurisdiction over the subject matter of this
action pursuant to 28 U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 9606,
9607, and 9613(b). This Court also has personal jurisdiction over
WNG. Solely for the purposes of this Consent Decree and the
underlying complaint, WNG waives all objections and defenses that it
may have to jurisdiction of the Court or to venue in this District.
WNG shall not challenge EPA's motion for entry of this Consent Decree
or this Court's jurisdiction to enter and enforce this Consent
Decree.

IT1. PARTIES BOUND

15. This Consent Decree applies to and is binding upon the
United States and upon WNG and its successors and assigns. Any
change in ownership or corporate status of WNG including, but not
limited to, any transfer of assets or real or personal property shall
in no way alter WNG's responsibilities under this Consent Decree.

16. WNG shall provide a copy of this Consent Decree to each
contractor hired to perform the Work (as defined below) required by
this Consent Decree and to each person representing WNG with respect
to the Site or the Work, and shall condition all contracts entered
into hereunder upon performance of the Work in conformity with the
terms of this Consent Decree. WNG or its contractors shall provide
written notice of the Consent Decree to all subcontractors hired to
perform any portion of the Work required by this Consent Decree. WNG
shall nonetheless be responsible for ensuring that its contractors
and subcontractors perform the Work contemplated herein in accordance

with this Consent Decree. With regard to the activities undertaken

Consent Decree for Settlement
Between the United States of

America and WNG - 4
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pursuant to this Consent Decree, each contractor and subcontractor

shall be deemed to be in a contractual relationship with WNG within

the meaning of Section 107 (b) (3) of CERCLA, 42 U.S.C. § 9607(b) (3).
IV. DEFINITIONS

17. Unless otherwise expressly provided herein, terms used in
this Consent Decree which are defined in CERCLA or in regulations
promulgated under CERCLA shall have the meaning assigned to them in
CERCLA or in such regulations. Whenever terms listed below are used
in this Consent Decree or in the appendices attached hereto and
incorporated hereunder, the following definitions shall apply:

(a) "CERCLA" shall mean the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, as amended,

42 U.S.C. §§ 9601 et seq.

(b) "Consent Decree" shall mean this Decree and all appendices
attached hereto (listed in Section XXX). 1In the event of conflict
between this Decree and any appendix, this Decree shall control.

(¢) "Contractor" shall mean architects, engineers,
environmental consultants and technicians, scientists and companies
or individuals engaged in the building trades and retained by WNG to
perform the Work required under this Consent Decree.

(d) "Day" shall mean a calendar day unless expressly stated to
be a working day. "Working day" shall mean a day other than a
Saturday, Sunday, or Federal holiday. In computing any period of
time under this Consent Decree, where the last day would fall on a
Saturday, Sunday, or Federal holiday, the period shall run until the

close of business of the next working day.

Consent Decree for Settlement
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(e) "EPA" shall mean the United States Environmental Protection
Agency and any successor departments or agencies of the United
States.

(f) "Future Response Costs" shall mean all costs, including,
but not limited to, direct and indirect costs, that the United States
incurs in reviewing or developing plans, reports and other items
pursuant to this Consent Decree, verifying the Work, or otherwise
implementing, overseeing, or enforcing this Consent Decree,
including, but not limited to, payroll costs, contractor costs,
travel costs, laboratory costs, and the costs incurred pursuant to
Sections VII, VIII, X (including, but not limited to, attorneys fees
and the amount of just compensation), XVI, and Paragraph 99 of
Section XXII. Future Response Costs shall include all such costs,
including direct and indirect costs, paid by the United States in
connection with the Site subsequent to the date of entry and approval
of this Consent Decree.

(g) "“National Contingency Plan" or "NCP" shall mean the
National 0il and Hazardous Substances Pollution Contingency Plan
promulgated pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605,
codified at 40 C.F.R. Part 300, including, but not limited to, any
amendments thereto.

(h) "Operation and Maintenance" or "0 & M" shall mean all
activities required to maintain the effectiveness of the Remedial
Action as required under the Operation and Maintenance Plan approved
or developed by EPA pursuant to this Consent Decree and the Statement

of Work (SOW).

Consent Decree for Settlement
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(1) "Paragraph" shall mean a portion of this Consent Decree
identified by an arabic numeral or an upper case letter.

(j) "Parties" shall mean the United States and WNG.

(k) "Past Response Costs" shall mean all costs, including, but
not limited to, direct and indirect costs and interest, that the
United States incurred in reviewing or developing plans, reports and
other items pursuant to the Administrative Order, verifying the
response actions, or otherwise implementing, overseeing, or enforcing
the Administrative Order, including, but not limited to, payroll
costs, contractor costs, travel costs and laboratory costs and paid
with regard to the Site on or prior to the date of entry and approval
of this Consent Decree.

(1) "Performance Standards" shall mean those cleanup standards,
standards of control, and other substantive requirements, criteria or
limitations set forth in the ROD and SOW.

(m) "Plaintiff" shall mean the United States.

(n) "RCRA" shall mean the Solid Waste Disposal Act, as amended,
42 U.S.C. §§ 6901 et seqg. (also known as the Resource Conservation
and Recovery Act).

(o) "Record of Decision" or "ROD" shall mean the EPA Record of
Decision relating to the Site signed on December 30, 1987, by the
Regional Administrator, EPA Region 10, and all attachments thereto.

(p) "Remedial Action" shall mean those activities, except for
Operation and Maintenance, to be undertaken by WNG to implement the
final plans and specifications submitted by WNG pursuant to the

Remedial Design Work Plan and approved by EPA.

Consent Decree for Settlement
Between the United States of
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(d) "Remedial Action Work Plan" shall mean the document
submitted by WNG pursuant to Paragraph 26.a of this Consent Decree
and described more fully in Paragraph 26.b.

(r) "Remedial Design" shall mean those activities to be
undertaken by WNG to develop the final plans and specifications for
the Remedial Action pursuant to the Remedial Design Work Plan.

(s) "Remedial Design Work Plan" shall mean the document
submitted by WNG pursuant to Paragraph 25.a of this Consent Decree
and described more fully in Paragraph 25.b.

(t) "Remedial Design/Remedial Action Schedule" shall mean the
schedule set forth in Section 4 of the Framework for Remediation
contained in the Remedial Design Work Plan and any modifications
thereto agreed to by EPA and made in accordance with this Consent
Decree.

(u) "Section" shall mean a portion of this Consent Decree
identified by a roman numeral.

(v) "Site" shall mean the Tacoma Historical Coal Gasification
Operable Unit (also known as the "Tacoma Tar Pits") within the
Commencement Bay - Nearshore Tideflats Superfund Site, encompassing
approximately 30 acres, located at 2202 River Street, Tacoma, Pierce
County, Washington, and depicted generally on the map attached as
Appendix C.

(w) "State" shall mean the State of Washington.

(x) "sStatement of Work" or "SOW" shall mean the statement of
work for implementation of the Remedial Design, Remedial Action, and

Operation and Maintenance at the Site, as set forth in Appendix B to

Consent Decree for Settlement
Between the United States of
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this Consent Decree and any modifications made in accordance with
this Consent Decree.

(y) "Subcontractor" shall mean architects, engineers,
environmental consultants and technicians and individuals engaged in
the building trades who enter into a contract with Contractors
retained by WNG to perform the Work required under this Consent
Decree.

(z) "Supervising Contractor" shall mean the principal
contractor retained by WNG to supervise and direct the implementation
of the Work under this Consent Decree.

(aa) "United States" shall mean the United States of America.

(bb) "WNG" shall mean Washington Natural Gas Company.

(cc) "Waste Material" shall mean (1) any "hazardous substance"
under Section 101(14) of CERCIA, 42 U.S.C. § 9601(14); (2) any
pollutant or contaminant under Section 101(33) of CERCLA, 42 U.S.C.

§ 9601(33); and (3) any "solid waste" under Section 1004 (27) of RCRA,
42 U.S.C. § 6903(27).

(dd) "Work" shall mean all activities WNG is required to perform
under this Consent Decree, except those required by Section XXVI
(Retention of Records).

V. GENERAL PROVISIONS

18. Objectives of the Parties

The objectives of the Parties in entering into this Consent
Decree are to: (a) protect public health or welfare or the
environment through the design and implementation by WNG of cost-

effective response actions at the Site: (b) reimburse Future Response
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Costs to the United States; and (c) settle penalty claims by payment
of the amount specified in Paragraph 67 herein.

19. Commitments by WNG

a. WNG shall finance and perform the Work in accordance
with this Consent Decree and all plans, standards, specifications,
and schedules set forth in or developed and approved by EPA pursuant
to this Consent Decree. WNG shall also reimburse the United States
for Future Response Costs as provided in this Consent Decree.

b. WNG may seek reimbursement of costs it incurs to
finance the Work through the funds available in the "Tacoma Tar Pits
Site Trust Fund" established in accordance‘with Paragraph 20 of the
Consent Decree For Settlement Between the United States of America
and Joseph Simon & Sons, Inc. ("Simon Decree"). Under the Simon
Decree, Simon is required to create a "Trust Fund Agreement," in the
form of Appendix D to this Consent Decree, for the collection,
administration and disbursement of Simon's share of response costs
for the Site. The monies in the Tacoma Tar Pits Site Trust Fund
shall be available for the reimbursement of response costs incurred
for the performance of the Work. In order to obtain reimbursement of
monies from the Tacoma Tar Pits Site Trust Fund, WNG must submit to
EPA a statement of costs incurred and documentation demonstrating the
incurrence of such costs in accordance with the requirements of this
Consent Decree for the performance of the Work. Within sixty (60)
days following receipt of WNG's statement and documentation
demonstrating costs incurred, EPA agrees to direct the trustee to
disburse funds from the Tacoma Tar Pits Site Trust Fund to reimburse

WNG for the costs of Work performed at the Site.

Consent Decree for Settlement
Between the United States of

America and WNG - 10
W1 \4901\026\CNSNTDEC.PL2




11
12
13
14
15
16
17
18
19

20 .

21
22
23
24
25
26
27

c. Several other settlements have been entered into by
the United States and various other defendants in this matter. These
settlements require the defendants to make payments to the "Hazardous
Substances Response Trust Fund" or "Superfund" established in
accordance with Section 221 of CERCLA, 42 U.S.C. § 9631. The monies
paid or to be paid by these defendants will be applied, until said
monies are exhausted, to reimburse the United States first for its
Past Response Costs and second for its Future Response Costs incurred
and to be incurred for the Site. EPA agrees to provide documentation
to the trustee identified in Paragraph 19.b. above, and to WNG to
reflect response costs incurred by the United States and reimbursed
from monies paid to the Superfund by other settling defendants in
this matter.

20. Compliance With Applicable Law

All activities undertaken by WNG pursuant to this Consent Decree
shall be performed in accordance with the requirements of all
applicable federal and state laws and regulations. WNG must also
comply with all applicable or relevant and appropriate requirements
of all Federal and state environmental laws as set forth in the ROD
and the SOW. The Work and other activities conducted pursuant to
this Consent Decree, if approved by EPA, shall be considered to be
consistent with the NCP.

21. Permits

a. As provided in Section 121(e) of CERCLA, 42 U.S.C.
§ 9621(e) and § 300.5 of the NCP, no permit shall be required for any
portion of the Work conducted entirely on the Site. Where any

portion of the Work requires a federal or state permit or approval,

Consent Decree for Settlement
Between the United States of

America and WNG - 11
W2 \4901\026\CNSNTDEC.PL2




11
12
13
14
15
16
17
18
19

20 -

21
22
23
24
25
26
27

WNG shall submit timely and complete applications and take all other
actions necessary to obtain all such permits or approvals.

b. WNG may seek relief under the provisions of
Section XIX (Force Majeure) of this Consent Decree for any delay in
the performance of the Work resulting from a failure to obtain, or a
delay in obtaining, any permit required for the Work.

c. This Consent Decree is not, and shall not be construed
to be, a permit issued pursuant to any federal or state statute or
regulation.

22. Sale or lease of Property

a. The obligations regarding access (as set forth in
Section X), written notification (as set forth in Paragraph 22.c),
and restrictions on property use (as set forth in Paragraph 23) shall
run with the land, and shall be binding upon WNG and any and all
persons who acquire any interest in the property included in the
Site.

b. Within 15 days after entry of this Consent Decree, WNG
shall record a copy of this Consent Decree, together with a notice
setting forth in detail the obligations under Paragraph 22.a
("Notice"), with the Auditor's Office, Pierce County, State of
Washington, and shall provide copies of said Decree and Notice to the
City of Tacoma Planning Department.

c. At least 30 days prior to a sale or lease by WNG of
any real property interest included in the Site, WNG shall provide
written notification to EPA of the anticipated sale or lease,
including the name, address, and telephone number of the proposed

grantee.

Consent Decree for Settlement
Between the United States of

America and WNG - 12
W:\4901\026\CNSNTDEC. PL2




®» o

~

10
11
12
13
14
15
16
17
18
19

20 .

21
22
23
24
25
26
27

d. Any deed, title or lease conveying an interest by WNG
in the property included in the Site shall: (1) state that said
property is subject to this Consent Decree and the Notice;

(2) reference the recorded location of the Consent Decree and Notice;
and (3) set forth as covenants the obligations applicable to the
property under Paragraph 22.a.

e. It shall be a pre-condition of any sale or lease of a
real property ownership interest by WNG, that the grantee must first
enter into an administrative order on consent with EPA whereby the
grantee agrees to abide by the obligations pertaining to access,
written notification, and restrictions on property use referenced in
Paragraph 22.a.

f. In the event of any sale or lease by WNG of an
interest in the real property included in the Site, all obligations
under this Consent Decree, including but not limited to the
obligation to provide or secure access pursuant to Section X, shall
continue to be met by WNG. In addition, if the United States
approves, a grantee or lessee may perform some or all of the Work
under this Consent Decree. In no event shall the sale or lease of an
interest in property by WNG included in the Site, release or
otherwise affect the obligation of WNG to comply with all
requirements of this Consent Decree.

23. Restrictions on Property Use

Restrictions upon the use of groundwater beneath the Site
include a prohibition against the pumping of groundwater in shallow
aquifers for a purpose other than monitoring. In addition, hazardous

substances will remain under the cap at the Site, and post-remedial
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action is restricted such that use of the property must never be
allowed to disturb (a) the integrity of the cap, (b) any component of
any containment system, or (c) the monitoring system, unless EPA
finds the disturbance:

(1) 1is necessary for the proposed use of the property and
will not increase the potential hazard to human health or the
environment; or

(ii) 1is necessary to reduce a threat to human health or the
environment.
VI. PERFORMANCE OF THE WORK BY WNG

24, Selection of Supervising Contractor.

a. All aspects of the Work to be performed by WNG
pursuant to Sections VI (Performance of the Work by WNG), VII
(Additional Response Actions), VIII (U.S. EPA Periodic Review), and
IX (Quality Assurance, Sampling and Data Analysis) of this Consent
Decree shall be under the direction and supervision of Ebasco
Environmental in its capacity as the Supervising Contractor. If at
any time WNG proposes to change the Supervising Contractor, WNG shall
notify EPA in writing, and shall obtain authorization from EPA, after
a reasonable opportunity for review and comment by the State, prior
to the new Supervising Contractor performing, directing, or
supervising any Work under this Consent Decree.

b. If EPA disapproves a proposed Supervising Contractor,
EPA will notify WNG in writing. WNG shall submit to EPA and the
State a list of contractors, including the qualifications of each
contractor, that would be acceptable to it within 30 days of receipt

of EPA's disapproval of the contractor previously proposed. EPA will
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provide written notice of the names of any contractor that it
disapproves and an authorization to proceed with respect to any of
the other contractors. WNG may select any contractor from that list
that is not disapproved and shall notify EPA and the State of the
name of the contractor selected within 21 days of EPA's authorization
to proceed.

c. If EPA fails to provide written notice of its
authorization to proceed or disapproval as provided in this Paragraph
and this failure prevents WNG from meeting one or more deadlines in a
plan approved by the EPA pursuant to this Consent Decree, WNG may
seek relief under the provisions of Section XIX (Force Majeure)
hereof.

25. Remedial Design.

a. WNG has submitted a work plan to EPA for the design of
the Remedial Action at the Site ("Remedial Design Work Plan"). The
Remedial Design Work Plan shall provide for design of the remedy set
forth in the ROD and in accordance with the SOW. The Remedial Design
Work Plan consists of the Framework for Remediation, dated
September 23, 1991, and the Work Plan, Sampling and Analysis Plan,
Health and Safety Plan, Quality Assurance Plan and the Monitoring
Plan, all of which Plans are dated May 1990 and are collectively
referred to in this paragraphs as "the Plans." The Framework for
Remediation has been agreed to and approved by EPA. WNG shall submit
to EPA, within thirty (30) days of entry of this Consent Decree,
amendments to the Plans which specify changes, additions, and
modifications necessary to conform remedial design activities

described in the Plans to the Framework for Remediation and to make
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such activities consistent with the SOW. Upon approval by EPA of the
amendments, the Remedial Design Work Plan, including the Plans,
amendments thereto, and Framework for Remediation shall be
incorporated into and become enforceable under this Consent Decree.

b. The Remedial Design Work Plan includes plans and
schedules for implementation of all remedial design and pre-design
tasks identified in the SOW, including, but not limited to, plans and
schedules for completion of (1) 30% Design submittal for Phases I, II
and III; (2) Phase I 95% Remedial Design submittal; (3) Phase I Final
Design submittal; (4) Phase II and III 60% Remedial Design submittal;
(5) Phase II and III 95% Remedial Design submittal; and (6) Phase II
and III Final Design submittal, which schedule is set forth in
Section 4 of the Framework for Remediation. Finally, the Remedial
Design Work Plan includes a schedule for completion of the Remedial
Action Work Plan, which schedule is also set forth in Section 4 of
the Framework for Remediation.

c. Upon approval of the Remedial Design Work Plan by EPA,
after a reasonable opportunity for review and comment by the State,
WNG shall implement the Remedial Design Work Plan. WNG shall submit
to EPA and the State all plans, submittals and other deliverables
required under the Remedial Design Work Plan in accordance with the
Remedial Design/Remedial Action Schedule for review and approval
pursuant to Section XII (Submissions Requiring Agency Approval).

d. The preliminary design (30%) submittal shall include,
at a minimum, the following: (1) design criteria; (2) results of
treatability studies; (3) results of additional field sampling and

pre-design work; (4) project delivery strategy; (5) preliminary
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plans, drawings and sketches; (6) required specifications in outline
form; and (7) preliminary construction schedule.

e. The Phase II and III intermediate (60%) design
submittal shall be a continuation and expansion of the preliminary
design. Any value engineering proposals must be identified and
evaluated during this review.

f. The pre-final (95%)/final design submittal shall
include, at a minimum, the project drawings and instruction
specifications needed to remediate the Site. The specifications that
will be produced will include (1) Site clearing, excavation, and
backfill (including control of runoff, runon, and demolition method
and disposal); (2) stabilization processes; (3) asphalt paving;

(4) reinforcing concrete, and miscellaneous materials; (5) process
equipment (screens, tanks, bins, conveyors, pumps, air pollution
control, piping, and the like); (6) dust, erosion, and sedimentation
control; and (7) drainage. The drawings will provide sufficient
detail such that all labor, materials, tools and equipment necessary
for the proper execution of the contract will be clearly
identifiable. The drawings that will be produced will include

(1) overall plot plans; (2) excavation plan(s) and sections (showing
limits of work areas, cut and fill details, slopes, etc.);

(3) processing area and details (screening and processing area,
temporary stockpiles, water storage tank, reagent and cement storage,
and feed facilities) including elevations, general arrangement, and
necessary specialized equipment construction drawings;

(4) miscellaneous foundations and form construction details;

(5) stabilized soil cap and asphalt paving details; (6) Final grading
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plan and details; (7) paved surface drainage details; (8) peripheral
site drainage details; and (9) other miscellaneous drawings.

26. Remedial Action.

a. WNG shall submit to EPA and the State a work plan for
the performance of the Remedial Action at the Site ("Remedial Action
Work Plan"), which Work Plan shall be divided into two segments:

(1) The Phase I Remedial Action Working Plan shall be
submitted to EPA within 55 working days of the
approval of the 30% Design, and

(2) The Phase II and Phase III Remedial Action Work
Plan shall be submitted to EPA within 65 working
days of the approval of the Phase II and
Phase III 60% Remedial Design.

The Remedial Action Work Plan shall provide for construction of
the remedy, in accordance with the SOW, as set forth in the design
plans and specifications in the approved final design submittal.
Upon its approval by EPA, the Remedial Action Work Plan shall be
incorporated into and become enforceable under this Consent Decree.
At the same time as it submits the Remedial Action Work Plan, WNG
shall submit to EPA and the State a Health and Safety Plan for field
activities required by the Remedial Action Work Plan which conforms
to the applicable Occupational Safety and Health Administration and
EPA requirements including, but not limited to, 29 C.F.R. § 1910.120.

b. The Remedial Action Work Plan shall include the following:
(1) the schedule for completion of the Remedial Action; (2) schedule
for developing and submitting any other required Remedial Action

plans; (3) a Construction Quality Assurance Plan (CQAP) and the
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methodology for its implementation; (4) methods for satisfying
permitting requirements; (5) an Operation and Maintenance Plan and
the methodology for its implementation; (6) a Contingency Plan and
the methodology for its implementation; (7) a construction quality
control plan (by constructor); (8) procedures and plans for the
decontamination of equipment and disposal of contaminated materials;
(9) a Field Sampling Plan (directed at measuring progress toward
meeting Performance Standards); and (10) the tentative formulation of
the Remedial Action Team. The CQAPP, which shall detail the approach
to quality assurance during construction activities at the Site,
shall specify a quality assurance official ("QA Official"),
independent of the Supervising Contractor, to conduct a quality
assurance program during the construction phase of the project.

The Remedial Action Work Plan also shall include a schedule for
implementation of all Remedial Action tasks identified in the final
design submittal and shall identify the initial formulation of WNG's
Remedial Action Project Team (including, but not limited to, the
Supervising Contractor).

c. Upon approval of the Remedial Action Work Plan by EPA,
after a reasonable opportunity for review and comment by the State,
WNG shall implement the activities required under the Remedial Action
Work Plan. WNG shall submit to EPA and the State all plans,
submittals, or other deliverables required under the approved
Remedial Action Work Plan in accordance with the approved schedule
for review and approval pursuant to Section XII (Submissions

Requiring Agency Approval). Unless otherwise directed by EPA, WNG
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shall not commence physical on-site treatment activities at the Site
prior to approval of the Remedial Action Work Plan.

27. The Work performed by WNG pursuant to this Consent Decree
shall include the obligation to achieve the Performance Standards
pursuant to the ROD and SOW.

28. WNG acknowledges and agrees that nothing in this Consent
Decree, the SOW, or the Remedial Design or Remedial Action Work Plans
constitutes a warranty or representation of any kind by Plaintiff
that compliance with the work requirements set forth in the SOW and
the Work Plans will achieve the Performance Standards. WNG's
compliance with the work requirements shall not foreclose Plaintiff
from seeking compliance with all terms and conditions of this Consent
Decree, including, but not limited to, the applicable Performance
Standards pursuant to the ROD and SOW.

29. WNG shall, prior to any off-Site shipment of Waste Material
from the Site to an out-of-state waste management facility, provide
written notification to the appropriate state environmental official
in the receiving facility's state and to the EPA Project Coordinator
of such shipment of Waste Material. However, this notification
requirement shall not apply to any off-Site shipments when the total
volume of all such shipments will not exceed 10 cubic yards.

a. WNG shall include in the written notification the
following information, where available: (1) the name and location of
the facility to which the Waste Material are to be shipped; (2) the
type and quantity of the Waste Material to be shipped; (3) the
expected schedule for the shipment of the Waste Material; and (4) the

method of transportation. WNG shall notify the state in which the
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planned receiving facility is located of major changes in the
shipment plan, such as a decision to ship the Waste Material to
another facility within the same state, or to a facility in another
state.

b. The identity of the receiving facility and state will
be determined by WNG following the award of the contract for Remedial
Action construction. WNG shall provide the information required by
Faragraph 29.a as soon as practicable after the award of the contract
and before the Waste Material is actually shipped.

VII. ADDITIONAL RESPONSE ACTIONS

30. If it is in accordance with the Reservation of Rights
provisions set forth in other consent decrees entered in this action,
defendants in addition to WNG may be required to participate in the
funding or performance of additional response actions. In the event
that EPA determines or WNG proposes that additional response actions
Are necessary to meet the Performance Standards or to carry out the
remedy consistent with the ROD, SOW, and not inconsistent with the
NCP, notification of such additional response actions shall be
Provided to the Project Coordinator for the other parties.

31. Within 60 days of receipt of notice from EPA or WNG
pursuant to Paragraph 30 that such additional response actions are
necessary (or such longer time as may be specified by EPA), and that
WNG needs to conduct such additional response actions, WNG shall
submit for approval by EPA, after reasonable opportunity for review
and comment by the State, a work plan for such additional response
actions. The plan shall conform to the applicable requirements of

Paragraphs 25 and 26. Upon approval of the plan pursuant to
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Section XII (Submissions Requiring Agency Approval), WNG shall
implement the plan for addifional response actions in accordance with
the schedule contained therein.

32. Any additional response actions that WNG proposes are
necessary to meet the Performance Standards or to carry out the
remedy selected in the ROD and SOW shall be subject to approval by
EPA, after reasonable opportunity for review and comment by the
State, and, if authorized by EPA, shall be completed by WNG in
accordance with plans, specifications, and schedules approved or
established by EPA pursuant to Section XII (Submissions Requiring
Agency Approval).

33. WNG may invoke the procedures set forth in Section XX
(Dispute Resolution) to dispute EPA's determination that additional
response actions are necessary to meet the Performance Standards or
to carry out the remedy selected in the ROD and SOW. Such a dispute
shall be resolved pursuant to Paragraphs 77-80 of this Consent
Decree.

VIII. EPA PERIODIC REVIEW

34. WNG shall conduct any studies and investigations as
requested by EPA in order to permit EPA to conduct reviews at least
every five years as required by Section 121(c) of CERCLA, 42 U.S.C.
§ 9621(c), and any applicable regulations.

35. If required by Sections 113(k) (2) or 117 of CERCIA,

42 U.S.C. § 9613(k)(2) or 9617, WNG and the public will be provided
with an opportunity to comment on any further response actions
proposed by EPA as a result of the review conducted pursuant to

Section 121(c) of CERCLA, 42 U.S.C. § 9621(c), and to submit written
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comments for the record during the public comment period. After the
period for submission of written comments is closed, EPA will
determine in writing whether further response actions are
appropriate.

36, If it is in accordance with the Reservation of Rights
provisions set forth in other consent decrees entered in this action,
defendants in addition to WNG may be required to participate in the
funding or performance of further response actions. If EPA
determines that information received, in whole or in part, during the
review conducted pursuant to Section 121(c) of CERCLA, indicates that
the Remedial Action is not protective of human health and the
environment, WNG shall undertake such further response actions as EPA
has determined are appropriate, unless its liability for such further
response actions is barred by the Covenant Not to Sue set forth in
Section XXII. WNG shall submit a plan for such work to EPA for
approval in accordance with the procedures set forth in Section VI
(Performance of the Work by WNG) and shall implement the plan
approved by EPA. WNG may invoke the procedures set forth in
Section XX (Dispute Resolution) to dispute (a) EPA's determination
that the remedial action is not protective of human health and the
environment, (b) EPA's selection of the further response actions
ordered as arbitrary and capricious or otherwise not in accordance
with law, (c¢) EPA's determination that WNG's liability for the
further response actions requested is reserved in Paragraphs 95, 96
or 98 or otherwise not barred by the Covenant Not to Sue set forth in

Section XXII or (d) EPA's determination regarding the amount of

Consent Decree for Settlement
Between the United States of

America and WNG - 23
W: \4901\026\CNSNTDEC.PL2




11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

payments required from WNG and other defendants to implement further
response actions.
IX. QUALITY ASSURANCE, SAMPLING, and DATA ANALYSIS

37. WNG shall use quality assurance, quality control, and chain
of custody procedures for all treatability, design, compliance and
monitoring samples in accordance with EPA's "Interim Guidelines and
Specifications For Preparing Quality Assurance Project Plans,"
December 1980, (QAMS-005/80); "Data Quality Objective Guidance,"
(EPA/540/G87/003 and 004); “EPA NEIC Policies and Procedures Manual,"
May 1978, revised November 1984, (EPA 330/9-78-001-R); and any
subsequent amendment to such guidelines upon notification by EPA to
WNG of such amendment. Amended guidelines shall apply only to
procedures conducted after such notification. Prior to the
commencement of any monitoring project under this Consent Decree, WNG
shall submit to EPA for approval, after a reasonable opportunity for
review and comment by the State, a Quality Assurance Project Plan
("QAPP") to EPA and the State that is consistent with the SOW and the
NCP. If relevant to the proceeding, the Parties agree that validated
sampling data generated in accordance with the QAPP and reviewed and
approved by EPA shall be admissible as evidence, without objection,
in any proceeding under this Decree. WNG shall ensure that EPA and
State personnel and their authorized representatives are allowed
access at reasonable times to all laboratories utilized by WNG in
implementing this Consent Decree. In addition, WNG shall ensure that
such laboratories shall analyze all samples submitted by EPA pursuant
to the QAPP for quality assurance monitoring. WNG shall ensure that

the laboratories it utilizes for the analysis of samples taken
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pursuant to this Decree perform all analyses according to accepted
EPA methods or other methods agreed to by EPA and WNG. Accepted EPA
methods consist of those methods which are documented in the
"Contract Lab Program Statement of Work for Inorganic Analysis" and
the "Contract Lab Program Statement of Work for Organic Analysis,"
dated February 1988, and any amendments made thereto during the
course of the implementation of this Decree. WNG shall ensure that
all laboratories they use for analysis of samples taken pursuant to
this Consent Decree participate in an EPA or EPA-equivalent QA/QC
program.

38. Upon request, WNG shall allow split or duplicate samples to
be taken by EPA and the State or their authorized representatives.
WNG shall notify EPA and the State not less than 7 days in advance of
any sample collection activity unless shorter notice is agreed to by
EPA. In addition, EPA and the State shall have the right to take any
additional samples that EPA or the State deem necessary. Upon
request, EPA and the State shall allow WNG to take split or duplicate
samples of any samples it takes as part of the Plaintiff's oversight
of WNG's implementation of the Work.

39. WNG shall submit to EPA and the State copies of the results
of all sampling and/or tests or other data obtained or generated by
or on behalf of WNG with respect to the Site and/or the
implementation of this Consent Decree unless EPA agrees otherwise.

40. Notwithstanding any provision of this Consent Decree, the
United States and the State hereby retains all of its information

gathering and inspection authorities and rights, including
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enforcement actions related thereto, under CERCIA, RCRA and any other
applicable statutes or regulations.
X. ACCESS

41, Commencing upon the date of lodging of this Consent Decree,
WNG consents to access to its property, and the United States, the
State, and their representatives, including EPA and its contractors,
shall be authorized to enter such property at all reasonable times
for the purposes of conducting any activity related to this Consent
Decree, the ROD, or any other response action, including, but not
limited to:

a. Monitoring the Work;

b. Verifying any data or information submitted to the
United States;

c. Conducting investigations relating to contamination at
or near the Site;

d. Obtaining samples;

e. Assessing the need for, planning, or implementing
additional response actions at or near the Site;

f. Inspecting and copying records, operating logs,
contracts, or other documents maintained or generated by WNG or its
agents, consistent with Section XXV;

g. Assessing WNG's compliance with this Consent Decree;
and

h. Implementing or overseeing any response actions at the
Site.

42. EPA represents that access for WNG and its Contractors, as

is necessary to perform the Work under this Consent Decree, has been
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secured pursuant to consent decrees entered in this action between
the United States and certain landowner defendants (Joseph Simon &
Sons, Inc., Hygrade Food Products Corporation, Larry Hanson, John
Simchuck, City of Tacoma, Burlington Northern Railroad Corporation,
and Union Pacific Railroad Corporation). To the extent that the Site
or any other property to which access is required for the
implementation of this Consent Decree is owned by persons other than
WNG and such landowner defendants, WNG shall use best efforts to
secure from such persons access for WNG, as well as for the United
States and the State and their representatives, including, but not
limited to, their contractors, as necessary to effectuate this
Consent Decree. For purposes of this Paragraph "best efforts"
includes the payment of reasonable sums of money in consideration of
access. WNG agrees to execute access agreements with Burlington
Northern Railroad Company and Union Pacific Railroad Company in the
form of Appendices D and E, respectively. If any access required to
complete the Work is not obtained within 45 days of the date of
lodging of this Consent Decree, or within 45 days of the date EPA
notifies WNG in writing that additional access beyond that previously
secured is necessary, WNG shall promptly notify the United States,
and shall include in that notification a summary of the steps WNG has
taken to attempt to obtain access. The United States or the State
may, as it deems appropriate, assist WNG in obtaining access. WNG
shall reimburse the United States or the State, in accordance with
the procedures in Section XVII (Reimbursement of Response/Costs), for

all costs incurred by the United States in obtaining access.
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43, Notwithstanding any provision of this Consent Decree, the
United States and the State retain all of their access authorities
and rights, including enforcement authorities related thereto, under
CERCLA, RCRA and any other applicable statute or regulations.

44. In order to minimize disruption to the business operations
of Joseph Simon & Sons, Inc. ("Simon"), WNG's obligations shall be to
advise Simon of any need to have access to Simon's property outside
of normal hours of business operations, and to inform Simon in
advance of gaining access to or engaging in response actions on
Simon's property. WNG shall consult with Simon in designing or
planning Site remediation and shall provide Simon with information
regarding proposed or prospective remedial design or remedial action
which impact Simon's business operations at the Site.

XI. REPORTING REQUIREMENTS

45. WNG shall submit to EPA and the State written monthly
progress reports that: (a) describe the actions which have been taken
toward achieving compliance with this Consent Decree during the
previous month; (b) include a summary of all results of sampling and
tests and all other data received or generated by WNG or its
contractors or agents in the previous month; (c) identify all work
plans, plans and other deliverables required by this Consent Decree
completed and submitted during the previous month; (d) describe all
actions, including, but not limited to, data collection and
implementation of work plans, which are scheduled for the next six
weeks and provide other information relating to the progress of
construction, including, but not limited to, critical path diagrams,

Gantt charts and Pert charts; (e) include information regarding
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percentage of completion, unresolved delays encountered or
anticipated that may affect the future schedule for implementation of
the Work, and a description of efforts made to mitigate those delays
or anticipated delays; (f) include any modifications to the work
plans or other schedules that WNG has proposed to EPA or that have
been approved by EPA; and (g) describe all activities undertaken in
support of the Community Relations Plan during the previous month and
those to be undertaken in the next six weeks. WNG shall submit these
progress reports to EPA and the State by the tenth day of every month
following the lodging of this Consent Decree until EPA notifies WNG
pursuant to Paragraph 63.b of Section XV (Certification of
Completion). If requested by EPA or the State, WNG shall also
provide briefings for EPA and the State to discuss the progress of
the Work.

46. WNG shall notify EPA of any change in the schedule
described in the monthly progress report for the performance of any
activity, including, but not limited to, data collection and
implementation of work plans, no later than seven days prior to the
scheduled date for performance of the activity or within two days (48
hours) after learning of a schedule change, if such change occurs
less than seven days prior to its scheduled date for performance.

47. Upon the occurrence of any event during performance of the
Work that WNG is requiredvto report pursuant to Section 103 of CERCLA
or Section 304 of the Emergency Planning and Community Right-to-know
Act (EPCRA) , WNG shall within 24 hours of the on-set of such event
orally notify the EPA Project Coordinator or the Alternate EPA

Project Coordinator (in the event of the unavailability of the EPA
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Project Coordinator), or, in the event that neither the EPA Project
Coordinator or Alternate EPA Project Coordinator is available, the
Emergency Response Section, Region 10, United States Environmental
Protection Agency. These reporting requirements are in addition to
the reporting required by CERCLA Section 103 or EPCRA Section 304.

48, Within 20 days of the onset of such an event, WNG shall
furnish to EPA a written report, signed by WNG's Project Coordinator,
setting forth the events which occurred and the measures taken, and
to be taken, in response thereto. Within 30 days of the conclusion
of such an event, WNG shall submit a report setting forth all actions
taken in response thereto.

49. WNG shall submit four copies of all plans, reports, and
data required by the SOW, the Remedial Design Work Plan, the Remedial
Action Work Plan, or any other approved plans to EPA in accordance
with the schedules set forth in such plans. WNG shall submit two
copies of all such plans, reports and data to the EPA representative
designated by the EPA Project Coordinator.

50. All reports and other documents submitted by WNG to EPA
(other than the monthly progress reports referred to above) which
purport to document WNG's compliance with the terms of this Consent
Decree shall be signed by an authorized representative of WNG.

XITI. SUBMISSIONS REQUIRING AGENCY APPROVAL

51. Pursuant to the Remedial Design/Remedial Action Schedule,
EPA agrees to review any plan, report or other item which is required
to be submitted for approval pursuant to this Consent Decree within
the number of days specified in the Schedule. EPA, after reasonable

opportunity for concurrent review and comment by the State, shall:
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(a) approve, in whole or in part, the submission; (b) approve the
submission upon specified conditions; (c¢) modify the submission to
cure the deficiencies; (d) disapprove, in whole or in part, the
submission, directing that WNG modify the submission; or (e) any
combination of the above.

52. In the event of approval, approval upon conditions, or
modification by EPA, pursuant to Paragraph 51(a), (b), or (c), WNG
shall proceed to take any action required by the plan, report, or
other item, as approved or modified by EPA subject only to their
right to invoke the Dispute Resolution procedures set forth in
Section XX (Dispute Resolution) with respect to the modifications or
conditions made by EPA. In the event that EPA modifies the
submission to cure the deficiencies pursuant to Paragraph 51(c) or
WNG's submission has a material defect, EPA retains its right to seek
stipulated penalties, as provided in Section XXI.

53. a. Upon receipt of a notice of disapproval pursuant to
Paragraph 51(d), WNG shall, within 15 working days or such other
reasonable time as specified by EPA in such notice, correct the
deficiencies and resubmit the plan, report, or other item for
approval. Any stipulated penalties applicable to the submission, as
provided in Section XXI, shall accrue during the 15 working-day
period or otherwise specified period but shall not be payable unless
the resubmission is disapproved or modified due to a material defect
as provided in Paragraph 54.

b. Notwithstanding the receipt of a notice of disapproval
pursuant to Paragraph 51(d), WNG shall proceed, at the direction of

EPA, to take any action required by any nondeficient portion of the
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submission. Implementation of any nondeficient portion of a
submission shall not relieve WNG of any liability for stipulated
penalties under Section XXI (Stipulated Penalties).

54. In the event that a resubmitted plan, report or other iten,
or portion thereof, is disapproved by EPA, EPA may again require WNG
to correct the deficiencies, in accordance with the preceding
Paragraphs. EPA also retains the right to amend or develop the plan,
report or other item. WNG shall implement any such plan, report, or
item as amended or developed by EPA, subject only to their right to
invoke the procedures set forth in Section XX (Dispute Resolution).

55. If upon resubmission, a plan, report, or item is
disapproved or modified by EPA due to a material defect, WNG shall be
deemed to have failed to submit such plan, report, or item timely and
adequately unless WNG invokes the dispute resolution procedures set
forth in Section XX (Dispute Resolution) and EPA's action is
overturned pursuant to that Section. The provisions of Section XX
(Dispute Resolution) and Section XXI (Stipulated Penalties) shall
govern the implementation of the Work and accrual and payment of any
stipulated penalties during Dispute Resolution. If EPA's disapproval
or modification is upheld, EPA may seek stipulated penalties that
shall accrue for such violation from the date on which the initial
submission was originally required, as provided in Section XXI.

56. All plans, reports, and other items réquired to be
submitted to EPA under this Consent Decree shall, upon approval or
modification by EPA, be enforceable under this Consent Decree. 1In
the event EPA approves or modifies a portion of a plan, report, or

other item required to be submitted to EPA under this Consent Decree,
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the approved or modified portion shall be enforceable under this
Consent Decree.
XIII. PROJECT COORDINATORS

57. Within 20 days of lodging this Consent Decree, WNG, the
State and EPA will notify each other, in writing, of the name,
address and telephone number of their respective designated Project
Coordinators and Alternate Project Coordinators. If a Project
Coordinator or Alternate Project Coordinator initially designated is
changed, the identity of the successor will be given to the other
parties at least 5 working days before the changes occur, unless
impracticable, but in no event later than the actual day the change
is made. WNG's Project Coordinators shall be subject to disapproval
by EPA and shall have the technical expertise sufficient to
adequately oversee all aspects of the Work. WNG's Project
Coordinator shall not be an attorney in this matter. He or she may
assign other representatives, including other contractors, to serve
as a Site representative for oversight of performance of daily
operations during remedial activities.

58. Plaintiff may designate other representatives, including,
but not limited to, EPA and State employees, and federal and State
contractors and consultants, to observe and monitor the progress of
any activity undertaken pursuant to this Consent Decree. EPA's
Project Coordinator and Alternate Project Coordinator shall have the
authority lawfully vested in a Remedial Project Manager (RPM) and an
On-Scene Coordinator (0OSC) by the National Contingency Plan,

40 C.F.R. Part 300. 1In addition, EPA's Project Coordinator or

Alternate Project Coordinator shall have authority, consistent with
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the National Contingency Plan, to halt any Work required by this
Consent Decree and to take any necessary response action when s/he
determines that conditions at the Site constitute an emergency
situation or may present an immediate threat to public health or
welfare or the environment due to release or threatened release of
Waste Material.

59. EPA's Project Coordinator and WNG's Project Coordinator
will meet periodically, as requested by the EPA Project Coordinator.
XIV. ASSURANCE OF ABILITY TO COMPLETE WORK

60. Within 30 days of entry of this Consent Decree, WNG shall
establish and maintain financial security in the amount of $500,000
in one of the following forms:

a. A surety bond guaranteeing performance of the Work;

b. One or more irrevocable letters of credit equalling
the total estimated cost of the Work;

c. A trust fund;

d. A guarantee to perform the Work by one or more parent
corporations or subsidiaries, or by one or more unrelated
corporations that have a substantial business relationship with WNG;
or

e. A demonstration that WNG satisfies the requirements of
40 C.F.R. Part 264.143(f).

61. If WNG seeks to demonstrate the ability to complete the
Work through a guarantee by a third party pursuant to Paragraph 60(d)
of this Consent Decree, WNG shall demonstrate that the guarantor
satisfies the requirements of 40 C.F.R. Part 264.143(f). If WNG seek

to demonstrate their ability to complete the Work by means of the

Consent Decree for Settlement
Between the United States of

America and WNG - 34
W2\4901\026\CNSNTDEC . PL2




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

financial test or the corporate guarantee pursuant to Paragraph 60(d)
or (e), WNG shall resubmit sworn statements conveying the information
required by 40 C.F.R. Part 264.143(f) annually, on the anniversary of
the effective date of this Consent Decree. In the event that EPA,
after a reasonable opportunity for review and comment by the State,
determines at any time that the financial assurances provided
pursuant to this Section are inadequate, WNG shall, within 30 days of
receipt of notice of EPA's determination, obtain and present to EPA
for approval one of the other forms of financial assurance listed in
Paragraph 60 of this Consent Decree. WNG 's inability to demonstrate
financial ability to complete the Work shall not excuse performance
of any activities required under this Consent Decree.
XV. CERTIFICATION OF COMPLETION
62. Completion of the Remedial Action

a. Within 90 days after WNG concludes that the Remedial
Action has been fully performed and the Performance Standards have
been attained, WNG shall schedule and conduct a pre-certification
inspection to be attended by EPA. The State may attend such
pre-certification inspection. If, after the pre-certification
inspection, WNG still believes that the Remedial Action has been
fully performed and the Performance Standards have been attained, WNG
shall submit a written report requesting certification to EPA for
approval, with a copy to the State, pursuant to Section XII
(Submissions Requiring Agency Approval) within 30 days of the
inspection. 1In the report, a registered professional engineer and
WNG's Project Coordinator shall state that the Remedial Action has

been completed in full satisfaction of the requirements of this
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financial test or the corporate guarantee pursuant to Paragraph 60(d)
or (e), WNG shall resubmit sworn statements conveying the information
required by 40 C.F.R. Part 264.143(f) annually, on the anniversary of
the effective date of this Consent Decree. 1In the event that EPA,
after a reasonable opportunity for review and comment by the State,
determines at any time that the financial assurances provided
pursuant to this Section are inadequate, WNG shall, within 30 days of
receipt of notice of EPA's determination, obtain and present to EPA
for approval one of the other forms of financial assurance listed in
Paragraph 60 of this Consent Decree. WNG 's inability to demonstrate
financial ability to complete the Work shall not excuse performance
of any activities required under this Consent Decree.

XV. CERTIFICATION OF COMPLETION

62. Completion of the Remedial Action
a. Within 90 days after WNG concludes that the Remedial

Action has been fully performed and the Performance Standards have
been attained, WNG shall schedule and conduct a pre-certification
inspection to be attended by EPA. The State may attend such
pre-certification inspection. 1If, after the pre-certification
inspection, WNG still believes that the Remedial Action has been
fully performed and the Performance Standards have been attained, WNG
shall submit a written report requesting certification to EPA for
approval, with a copy to the State, pursuant to Section XII
(Submissions Requiring Agency Approval) within 30 days of the
inspection. In the report, a registered professional engineer and
WNG's Project Coordinator shall state that the Remedial Action has

been completed in full satisfaction of the requirements of this
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Consent Decree. The written report shall include as-built drawings
signed and stamped by a professional engineer. The report shall
contain the following statement, signed by a responsible corporate
official of WNG or WNG's Project Coordinator:

To the best of my knowledge, after thorough

investigation, I certify that the information

contained in or accompanying this submission is

true, accurate and complete. I am aware that

there are significant penalties for submitting

false information, including the possibility of

fine and imprisonment for knowing violations.
If, after completion of the pre-certification inspection and receipt
and review of the written report, EPA, after reasonable opportunity
to review and comment by the State, determines that the Remedial
Action or any portion thereof has not been completed in accordance
with this Consent Decree or that the Performance Standards have not
been achieved, EPA will notify WNG in writing of the activities that
must be undertaken to complete the Remedial Action and achieve the
Performance Standards. EPA will set forth in the notice a schedule
for performance of such activities consistent with the Consent Decree
and the SOW or require WNG to submit a schedule to EPA for approval
pursuant to Section XII (Submissions Requiring Agency Approval). WNG
shall perform all activities described in the notice in accordance
with the specifications and schedules established pursuant to this
Paragraph, subject to their right to invoke the dispute resolution
procedures set forth in Section XX (Dispute Resolution).

b. If EPA concludes, based on the initial or any
subsequent report requesting Certification of Completion and after a

reasonable opportunity for review and comment by the State, that the

Remedial Action has been fully performed in accordance with this
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Consent Decree and that the Performance Standards have been achieved,
EPA will so certify in writing to WNG. This certification shall
constitute the Certification of Completion of the Remedial Action for
purposes of this Consent Decree, including, but not limited to,
Section XXII (Covenants Not to Sue by Plaintiff). Certification of
Completion of the Remedial Action shall not affect WNG's other
obligations under this Consent Decree.
63. Completion of the Work

a. Within 90 days after WNG concludes that all phases of
the Work (including O & M), have been fully performed, WNG shall
schedule and conduct a pre-qertification inspection to be attended by
WNG, and EPA. The State may attend such pre-certification
inspection. 1If, after the pre-certification inspection, WNG still
believes that the Work has been fully performed, WNG shall submit a
written report by a registered professional engineer stating that the
Work has been completed in full satisfaction of the requirements of
this Consent Decree. The report shall contain the following
statement, signed by a responsible corporate official of WNG or WNG's
Project Coordinator:

To the best of my knowledge, after thorough

investigation, I certify that the information

contained in or accompanying this submission is

true, accurate and complete. I am aware that

there are significant penalties for submitting

false information, including the possibility of

fine and imprisonment for knowing violations.
If, after review of the written report, EPA, after reasonable
opportunity to review and comment by the State, determines that any

portion of the Work has not been completed in accordance with this

Consent Decree, EPA will notify WNG in writing of the activities that
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must be undertaken to complete the Work. EPA will set forth in the
notice a schedule for performance of such activities consistent with
the Consent Decree and the SOW or require WNG to submit a schedule to
EPA for approval pursuant to Section XII (Submissions Requiring
Agency Approval). WNG shall perform all activities described in the
notice in accordance with the specifications and schedules
established therein, subject to their right to invoke the dispute
resolution procedures set forth in Section XX (Dispute Resolution).
b. If EPA concludes, based on the initial or any
subsequent request for Certification of Completion by WNG and after a
reasonable opportunity for review and comment by the State, that the
Work has been fully performed in accordance with this Consent Decree,
EPA will so notify WNG in writing.
XVI. EMERGENCY RESPONSE

64. In the event of any action or occurrence during the
performance of the Work which causes or threatens a release of Waste
Material from the Site that constitutes an emergency situation or may
present an immediate threat to public health or welfare or the
environment, WNG shall, subject to Paragraph 65, immediately take all
appropriate action to prevent, abate, or minimize such release or
threat of release, and shall immediately notify the EPA's Project
Coordinator, or, if the Project Coordinator is unavailable, EPA's
Alternate Project Coordinator. If neither of these persons is
available, WNG shall notify EPA. WNG shall take such actions in
consultation with EPA's Project Coordinator or other available
authorized EPA officer and in accordance with all applicable

provisions of the Health and Safety Plans, the Contingency Plans, and
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any other applicable plans or documents developed pursuant to the
SOW. 1In the event that WNG fails to take appropriate response action
as required by this Section, and EPA takes such action instead, WNG
shall reimburse EPA all costs of the response action not inconsistent
with the NCP pursuant to Section XVII (Reimbursement of Response
Costs) .

65. Nothing in the preceding Paragraph or in this Consent
Decree shall be deemed to limit any authority of the United States,
or the State, to take, direct, or order all appropriate action or to
seek an order from the Court to protect human health and the
environment or to prevent, abate, respond to, or minimize an actual
or threatened release of Waste Material on, at, or from the Site.

XVII. REIMBURSEMENT OF RESPONSE COSTS AND SECTION 106 (b) PAYMENT

66. To the extent that the United States incurs Future Response
Costs which are not fully reimbursed as a result of payments made
pursuant to other consent decrees entered in this action, WNG shall
reimburse the United States for such Future Response Costs incurred
not inconsistent with the National Contingency Plan. The United
States agrees to send WNG a bill requiring payment that includes a
standard Regionally-prepared cost summary, which includes
descriptions of direct and indirect costs incurred by EPA, DOJ and
their contractors on a monthly basis. WNG shall make all payments
within 30 days of WNG's receipt of each bill requiring payment,
except as otherwise provided in Paragraph 68.

67. WNG shall make all payments required by Paragraph 66 in the
form of a certified check made payable to "EPA Hazardous Substance

Superfund," and referencing DOJ Case Number 90-11-3-307. WNG shall
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forward the certified check(s) to Superfund Accounting, P.O.

Box 360903M, Pittsburgh, Pennsylvania 15251, and shall forward copies
of the check(s) to the United States as specified in Section XXVII
(Notices and Submissions). Within thirty days of entry of this
Consent Decree, WNG shall pay $450,000 for settlement of the penalty
claim of the United States asserted in this matter pursuant to
Section 106 (b) of CERCLA, 42 U.S.C. § 9606(b). The payment shall be
made by certified check payable to "EPA Hazardous Substance
Superfund," and forwarded to Superfund Accounting, P.O0. Box 360903M,
Pittsburgh, Pennsylvania 15251. A copy of the check and transmittal
letter shall be forwarded to the United States as specified in
Section XXVII (Notices and Submissions).

68. WNG may contest payment of any Future Response Costs under
Paragraph 66 if it determines that the United States has made an
accounting error or if it alleges that a cost item that is included
represents costs that are either inconsistent with the definition of
"Future Response Costs" or with the NCP. Such objection shall be
made in writing within 30 days of receipt of the bill and receipt of
documentation, as is provided to WNG, pursuant to Paragraphs 19 (c)
and 66, and must be sent to the United States pursuant to
Section XXVII (Notices and Submissions). Any such objection shall
specifically identify the contested Future Response Costs and the
basis for objection.v In the event of an objection, WNG shall within
the 30 day period pay all uncontested Future Response Costs to the
United States in the manner described in Paragraphs 66 and 67.
Simultaneously, WNG shall establish an interest bearing escrow

account in a federally-insured bank duly chartered in the State of
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Washington and remit to that escrow account funds equivalent to the
amount of the contested Future Response Costs. WNG shall send to the
United States, as provided in Section XXVII (Notices and
Submissions), a copy of the transmittal letter and check paying the
uncontested Future Response Costs, and a copy of the correspondence
that establishes and funds the escrow account, including, but not
limited to, information containing the identity of the bank and bank
account under which the escrow account is established as well as a
bank statement showing the initial balance of the escrow account.
Simultaneously with establishment of the escrow account, WNG shall
initiate the Dispute Resolution procedures in Section XX (Dispute
Resolution). If the United States prevails in the dispute, within 5
days of the resolution of the dispute, WNG shall pay the sums due
(with accrued interest) to the United States in the manner described
in Paragraph 67. If WNG prevails concerning any aspect of the
contested costs, WNG shall pay that portion of the costs (plus
associated accrued interest) for which they did not prevail to the
United States in the manner described in Paragraph 67; WNG shall be
disbursed any balance of the escrow account. The dispute resolution
procedures set forth in this Paragraph in conjunction with the
procedures set forth in Section XX (Dispute Resolution) shall be the
exclusive mechanisms for resolving disputes regarding WNG's
obligation to reimburse the United States for its Future Response
Costs.

69. In the event that the payments required by Paragraph 66 are
not made within 30 days of WNG's receipt of a bill, WNG shall pay

interest on the unpaid balance at the rate established pursuant to

Consent Decree for Settlement
Between the United States of

America and WNG - 41
W:\4901\026\CNSNTDEC.PL2




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

Section 107 (a) of CERCLA, 42 U.S.C. § 9607. The interest to be paid
Pn Future Response Costs shall begin to accrue on the date of WNG's
receipt of a bill. Interest shall accrue at the rate specified
through the date of WNG's payment. Payments of interest made under
this Paragraph shall be in addition to such other remedies or
sanctions available to Plaintiffs by virtue of WNG's failure to make.
timely payments under this Section.

XVIII. INDEMNIFTICATION AND INSURANCE
70. The United States does not assume any liability by entering
into this agreement or by virtue of any designation of WNG as EPA's
authorized representatives under Section 104 (e) of CERCLA. WNG shall
Fndemnify, save and hold harmless the United States and its
pfficials, agents, employees, contractors, subcontractors, or
representatives for or from any and all claims or causes of action
Arising from, or on account of, acts or omissions of WNG, its
pfficers, directors, employees, agents, contractors, subcontractors,

and any persons acting on their behalf or under their control, in

Jearrying out activities pursuant to this Consent Decree, including,

but not limited to, any claims arising from any designation of WNG as
EPA's authorized representatives under Section 104 (e) of CERCLA.
%urther, WNG agrees to pay the United States all costs it incurs
Fncluding, but not limited to, attorneys fees and other expenses of
litigation and settlement arising from, or on account of, claims made
against the United States based on acts or omissions of WNG, its
pfficers, directors, employees, agents, contractors, subcontractors,
and any persons acting on their behalf or under their control, in

carrying out activities pursuant to this Consent Decree.
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The United States shall not be held out as a party to any contract
entered into by or on behalf of WNG in carrying out activities
pursuant to this Consent Decree. Neither WNG nor any such contractor
shall be considered an agent of the United States or the State.

71. WNG waives all claims against the United States for damages
or reimbursement or for set-off of any payments made or to be made to
the United States, arising from or on account of any contract,
agreement, or arrangement between WNG and any person for performance
of Work on or relating to the Site, including, but not limited to,
claims on account of construction delays. In addition, WNG shall
indemnify and hold harmless the United States and the State with
respect to any and all claims for damages or reimbursement arising
from or on account of any contract, agreement, or arrangement between
WNG and any person for performance of Work on or relating to the
Site, including, but not limited to, claims on account of
construction delays.

72. No later than 15 days before commencing any on-site Work,
WNG shall secure, and shall maintain until the first anniversary of
EPA's Certification of Completion of the Remedial Action pursuant to
Paragraph 62.b. of Section XV (Certification of Completion)
comprehensive general liability insurance and automobile insurance
with limits of one million dollars, combined single limit naming as
additional insured the United States. In addition, for the duration
of this Consent Decree, WNG shall satisfy, or shall ensure that their
contractors or subcontractors satisfy, all applicable laws and
regulations regarding the provision of worker's compensation

insurance for all persons performing the Work on behalf of WNG in
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furtherance of this Consent Decree. Prior to commencement of the
Work under this Consent Decree, WNG shall provide to EPA certificates
of such insurance and a copy of each insurance policy. WNG shall
resubmit such certificates and copies of policies each year on the
anniversary of the effective date of this Consent Decree. If WNG
demonstrates by evidence satisfactory to EPA that any contractor or
subcontractor maintains insurance equivalent to that described above,
or insurance covering the same risks but in a lesser amount, then,
with respect to that contractor or subcontractor, WNG need provide
only that portion of the insurance described above which is not
maintained by the contractor or subcontractor.

XIX. FORCE MAJEURE

73. "Force majeure," for purposes of this Consent Decree, is
defined as any event arising from causes beyond the control of WNG or
of any entity controlled by WNG, including, but not limited to, its
contractors and subcontractors, that delays or prevents the
performance of any obligation under this Consent Decree despite WNG's
best efforts to fulfill the obligation. The requirement that WNG
exercise "best efforts to fulfill the obligation" includes using best
efforts to avoid any potential force majeure event and to address the
effects of any potential force majeure event (a) as it is occurring
and (b) following the potential force majeure event, such that the
delay is minimized to the greatest extent possible. "Force Majeure"
includes events caused by or resulting from Simon's objection in
writing to a response action, as provided under Paragraph 24 of the
consent decree for settlement between the United States of America

and Joseph Simon & Sons, Inc., or EPA's failure to respond to a plan,
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report or other item as provided in Paragraph 51. "Force Majeure"
does not include WNG's financial inability to complete the Work or a
failure to attain the Performance Standards.

74. If any event occurs or has occurred that may delay the
performance of any obligation under this Consent Decree, whether or
not caused by a force majeure event, WNG shall orally notify EPA's
Project Coordinator by telephone or, in his or her absence, EPA's
Alternate Project Coordinator or, in the event both of EPA's
designated representatives are unavailable, the Director of the
Hazardous Waste Management Division, EPA Region 10, within 48 hours
of when WNG first knew that the event would cause a delay. Within
5 working days thereafter, WNG shall provide in writing to EPA and
the State an explanation and description of the reasons for the
delay; the anticipated duration of the delay; all actions taken or to
be taken to prevent or minimize the delay; a schedule for
implementation of any measures to be taken to prevent or mitigate the
delay or the effect of the delay; WNG's rationale for attributing
such delay to a force majeure event if it intends to assert such a
claim; and a statement as to whether, in the opinion of WNG, such
event may cause or contribute to an endangerment to public health,
welfare or the environment. WNG shall include with any notice all
available documentation supporting its claim that the delay was
attributable to a force majeure. Failure to comply with the above
requirements shall preclude WNG from asserting any claim of force
majeure for that event. WNG shall be deemed to have notice of any

circumstance of which their contractors had notice.
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75. If EPA agrees that the delay or anticipated delay is
attributable to a force majeure event, the time for performance of
the obligations under this Consent Decree that are affected by the
force majeure event will be extended by EPA for such time as is
necessary to complete those obligations. An extension of the time
for performance of the obligations affected by the force majeure
event shall not, of itself, extend the time for performance of any
other obligation except those obligations, the performance of which
is dependent upon prior performance of the delayed obligation or
action. If EPA does not agree that the delay or anticipated delay
has been or will be caused by a force majeure event, EPA will notify
WNG in writing of its decision. If EPA agrees that the delay is
attributable to a force majeure event, EPA will notify WNG in writing
of the length of the extension, if any, for performance of the
obligations affected by the force majeure event.

76. If WNG elects to invoke the dispute resolution procedures
set forth in Section XX (Dispute Resolution), it shall do so no later
than 15 days after receipt of EPA's notice. 1In any such proceeding,
WNG shall have the burden of demonstrating by a preponderance of the
evidence that the delay or anticipated delay has been or will be
caused by a force majeure event, that the duration of the delay or
the extension sought was or will be warranted under the
circumstances, that best efforts were exercised to avoid and mitigate
the effects of the delay, and that WNG complied with the requirements
of Paragraphs 74 and 75 above. If WNG carries this burden, the delay
at issue shall be deemed not to be a violation by WNG of the affected

obligation of this Consent Decree identified to EPA and the Court.
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XX. DISPUTE RESOLUTION

77. Unless otherwise expressly provided for in this Consent
Decree, the dispute resolution procedures of this Section shall be
the exclusive mechanism to resolve disputes arising under or with
respect to this Consent Decree. However, the procedures set forth in
this Section shall not apply to actions by the United States to
enforce obligations of WNG that have not been disputed in accordance
with this Section.

78. Any dispute which arises under or with respect to this
Consent Decree shall in the first instance be the subject of informal
negotiations between the Parties. The period for informal
negotiations shall not exceed 20 days from the time the dispute
arises, unless it is modified by written agreement of the Parties.
The dispute shall be considered to have arisen when one party sends
the other party a written Notice of Dispute.

79. a. In the event that the Parties cannot resolve a dispute
by informal negotiations under the preceding Paragraph, then the
position advanced by EPA shall be considered binding unless, within
10 days after the conclusion of the informal negotiation period, WNG
invokes the formal dispute resolution procedures of this Section by
serving on the United States a written Statement of Position on the
matter in dispute, including, but not limited to, any factual data,
analysis or opinion supporting that position and any supporting
documentation relied upon by WNG. The Statement of Position shall
specify WNG's position as to whether formal dispute resolution should

proceed under Paragraph 80 or 81.
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b. Within fourteen (14) days after receipt of WNG's
Statement of Position, EPA will serve on WNG its Statement of
Position, including, but not limited to, any factual data, analysis,
or opinion supporting that position and all supporting documentation
relied upon by EPA. EPA's Statement of Position shall include a
statement as to whether formal dispute resolution should proceed
under Paragraph 80 or 81.

c. If there is disagreement between EPA and WNG as to
whether dispute resolution should proceed under Paragraph 80 or 81,
the parties shall follow the procedures set forth in the paragraph
determined by EPA to be applicable. However, if WNG ultimately
appeals to the court to resolve the dispute, the Court shall
determine which paragraph is applicable in accordance with the
standards of applicability set forth in Paragraphs 80 and 81.

80. Formal dispute resolution for disputes pertaining to the
selection or adequacy of any response action and all other disputes
that are accorded review on the administrative record under
applicable principles of administrative law shall be conducted
pursuant to the procedures set forth in this Paragraph. For purposes
of this Paragraph, the adequacy of any response action includes,
without limitation: (1) the adequacy or appropriateness of plans,
procedures to implement plans, or any other items requiring approval
by EPA under this Consent Decree; and (2) the adequacy of the
performance of response actions taken pursuant to this Consent
Decree. Nothing in this Consent Decree shall be construed to allow

any dispute by WNG regarding the validity of the ROD.
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a. An administrative record of the dispute shall be
maintained by EPA and shall contain all statements of position,
including supporting documentation, submitted pursuant to this
Paragraph. Where appropriate, EPA may allow submission of
supplemental statements of position by the parties to the dispute.

b. The Director of the Waste Management Division, EPA
Region 10, will issue a final administrative decision resolving the
dispute based on the administrative record described in
Paragraph 80.a. This decision shall be binding upon WNG, subject
only to the right to seek judicial review pursuant to Paragraph 80.c.
and d.

c. Any administrative decision made by EPA pursuant to
Paragraph 80.b. shall be reviewable by this Court, provided that a
notice of judicial appeal is filed by WNG with the Court and served
on the United States within 30 days of receipt of EPA's decision.
The notice of judicial appeal shall include a description of the
matter in dispute, the efforts made by the Parties to resolve it, the
relief requested, and the schedule, if any, within which the dispute
must be resolved to ensure orderly implementation of this Consent
Decree. The United States may file a response to WNG's notice of
judicial appeal.

d. In proceedings on any dispute governed by this
Paragraph, WNG shall have the burden of demonstrating that the
decision of the Waste Management Division Director is arbitrary and
capricious or otherwise not in accordance with law. Judicial review
of EPA's decision shall be on the administrative record compiled

pursuant to Paragraph 80.a.
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81. Formal dispute resolution for disputes that neither pertain
to the selection or adequacy of any response action nor are otherwise
accorded review on the administrative record under applicable
principles of administrative law, shall be governed by this
Paragraph.

a. Following receipt of WNG's Statement of Position
submitted pursuant to Paragraph 79, the Director of the Waste
Management Division, EPA Region 10, will issue a final decision
resolving the dispute. The Waste Management Division Director's
decision shall be binding on WNG unless, within 30 days of receipt of
the decision, WNG files with the Court and serves on the United
States a notice of judicial appeal setting forth the matter in
dispute, the efforts made by the Parties to resolve it, the relief
requested, and the schedule, if any, within which the dispute must be
resolved to ensure orderly implementation of the Consent Decree. The
United States may file a response to WNG's notice of judicial appeal.

b. Notwithstanding Paragraph 13 of this Consent Decree,
judicial review of any dispute governed by this Paragraph shall be
governed by applicable provisions of law.

82. The invocation of formal dispute resolution procedures
under this Section shall not extend, postpone or affect in any way
any obligation of WNG under this Consent Decree not directly in
dispute, unless EPA or the Court agrees otherwise. Stipulated
penalties with respect to the disputed matter shall continue to
accrue but payment shall be stayed pending resolution of the dispute
as provided in Paragraph 91. Notwithstanding the stay of payment,

stipulated penalties shall accrue from the first day of noncompliance
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with any applicable provision of this Consent Decree. 1In the event
that WNG does not prevail on the disputed issue, stipulated penalties
may be assessed and paid as provided in Section XXI (Stipulated
Penalties).
XXI. STIPUIATED PENALTIES

83. WNG shall be liable for stipulated penalties in the amounts
set forth in Paragraphs 84 and 85 to the United States for failure to
comply with the requirements of this Consent Decree specified below,
unless excused under Section XIX (Force Majeure). "Compliance" by
WNG shall include completion of the activities under this Consent
Decree or any work plan or other plan approved under this Consent
Decree identified below in accordance with all applicable
requirements of law, this Consent Decree, the SOW, and any plans or
other documents approved by EPA pursuant to this Consent Decree and
within the specified time schedules established by and approved under
this Consent Decree.

84. a. The following stipulated penalties may be payable per
violation per working day to the United States for any noncompliance

identified in Subparagraph b:

Penalty Per Violation Period of Noncompliance
Per Working Day
$ 500 1st through 14th day
$ 750 15th through 30th day
$1,000 31st day and beyond

b. For failure to submit to EPA for approval the
following items in accordance with the Remedial Design/Remedial
Action Schedule and otherwise comply with Section XII with respect to

these itemns:
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1) Remedial Design 30%

2) Phase I Remedial Action Work Plan

3) Phase I Final Design

4) Phase II & III Remedial Design 60%

5) Phase II & III Final Design

6) failure to complete stabilization and asphalt
cover work described in Final Remedial Design by December 31, 1994.

c. In the event any penalties accrue under

Paragraph 84(b) (1), (2), (3), (4) or (5), WNG shall establish an
interest bearing escrow account in a federally-insured bank duly
chartered in the State of Washington and remit to that escrow account
funds equivalent to the amount of the penalty. WNG shall send to the
United States, as provided in Section XXVII (Notices and
Submissions), a copy of the transmittal letter and check paying the
uncontested penalty, and a copy of the correspondence that
establishes and funds the escrow account, including, but not limited
to, information containing the identity of the bank and bank account
under which the escrow account is established as well as a bank
statement showing the initial balance of the escrow account. If WNG
completes Phase I Construction in accordance with the Remedial
Design/Remedial Action Schedule, no penalty shall be owed to the
United States for items 84(b) (1), (2) and (3) and any monies plus
adcrued interest held in escrow for payment of penalties under
Paragraph 84 (b) (1), (2) or (3) shall be returned to WNG. If WNG
completes Phase II & III stabilization and capping in accordance with
the Remedial Design/Remedial Action Schedule, no penalties shall be

owed to the United States for items 84(b) (4) and (5) and any monies
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held in escrow plus accrued interest shall be returned to WNG. Any
accrued penalties and interest under Paragraph 84 that are not
excused by this Paragraph shall be paid to the United States in
accordance with Paragraph 89.

85. The following stipulated penalties shall be payable per
violation per working day to the United States for any noncompliance

identified in Subparagraph (b):

Penalty Per Violation Period of Noncompliance
Per Working Day
$ 1,000 1st through 14th day
$ 1,500 15th through 30th day
$ 3,000 31st day and beyond
b. For failure to initiate the activities identified

below within the corresponding time frame:

Time Frame to Initiate

Activity Activity
1) Phase I Construction May 15, 1992, or 20 working
Begins days following the date of

EPA's response to Phase I 95%
design, whichever is later

2) Phase I - Begin Excavation July 14, 1992, or 10 working
days following EPA's approval
of Phase I Remedial Design,
whichever is later

3) Phase II - Construction June 2, 1993, or 35 working
Begins days following EPA's approval
of Phase II Remedial Design,
whichever is later

4) Phase II - Begin August 16, 1992, or 55 working
Excavation days following start of
' Phase II Construction,
whichever is later

5) ©Phase III - Construction June 2, 1993, or 35 working
Begins days following EPA's approval
of Phase III Remedial Design,
whichever is later
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6) Phase III - Begin July 1, 1993, or 25 working
Excavation of Fluff days following start of
Phase III Construction,
whichever is later

7) Place Asphalt Cover Over 60 days following the
Stabilized Material placement of last stabilized
material during each
construction season

86. In the event that EPA assumes performance of a portion or
all of the Work pursuant to Paragraph 99 of Section XXII (Covenants
Not to Sue by Plaintiffs), WNG shall be liable for a stipulated
penalty in the amount of $25,000 if EPA assumes performance of a
portion of the Work and $100,000 if EPA completes performance of the
balance of the remaining Work.

87. All penalties shall begin to accrue on the day after the
complete performance is due or the day a violation occurs, and shall
continue to accrue through the final day of the correction of the
noncompliance or completion of the activity. ©Nothing herein shall
prevent the simultaneous accrual of separate penalties for separate
violations of this Consent Decree.

88. Within 30 days following EPA's determination that WNG has
failed to comply with a requirement of this Consent Decree, EPA will
provide WNG written notification of the same and describe the
noncompliance. EPA will also provide WNG a written demand for the
payment of -the penalties.

89. Except as provided in Paragraph 84(c), all penalties owed
to the United States under this Section shall be due and payable
within 30 days of WNG's receipt from EPA of a written demand for

payment of the penalties, unless WNG invokes the Dispute Resolution
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procedures under Section XX (Dispute Resolution). All payments under
this Section shall be paid by certified check made payable to "EPA
Hazardous Substances Superfund," shall be mailed to Superfund
Accounting, P.O. Box 360903M, Pittsburgh, Pennsylvania 15251, and
shall reference DOJ Case Number 90-11-3-307. Copies of check(s) paid
pursuant to this Section, and any accompanying transmittal letter(s),
shall be sent to the United States as provided in Section XXVII
(Notices and Submissions).

90. The payment of penalties shall not alter in any way WNG's
obligation to complete the performance of the Work required under
this Consent Decree.

91. Penalties shall continue to accrue as provided in
Paragraph 88 during any dispute resolution period, but need not be
paid until the following:

a. If the dispute is resolved by agreement or by a
decision of EPA that is not appealed to this Court, accrued penalties
determined to be owing shall be paid to EPA within 15 days of the
agreement or the receipt of EPA's decision or order;

b. If the dispute is appealed to this Court and the
United States prevails, WNG shall pay all accrued penalties
determined by the Court to be owed to EPA within 60 days of receipt
of the Court's decision or order, except as provided in
Subparagraph c below;

c. If the District Court's decision is appealed by WNG,
WNG shall pay all accrued penalties determined by the District Court
to be owing to the United States into an interest-bearing escrow

account within 60 days of receipt of the Court's decision or order.
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Penalties shall be paid into this account as they continue to accrue,
at least every 60 days. Within 15 days of receipt of the final
appellate court decision, the escrow agent shall pay the balance of
the account to EPA or to WNG to the extent that it prevails.

92. a. If WNG fails to pay stipulated penalties when due, the
United States may institute proceedings to collect the penalties, as
well as interest. WNG shall pay interest on the unpaid balance,
which shall begin to accrue on the date of demand made pursuant to
Paragraph 90 at the rate established pursuant to Section 107 (a) of
CERCLA, 42 U.S.C. § 9607 (a).

b. Nothing in this Consent Decree shall be construed as
prohibiting, altering, or in any way limiting the ability of the
United States to seek any other remedies or sanctions available by
virtue of WNG's violation of this Consent Decree or of the statutes
and regulations upon which it is based, including, but not limited
to, penalties pursuant to Section 122(1) of CERCLA, 42 U.S.C.

§ 9622(1).

93. No penalty payments made under this Section shall be tax
deductible for Federal purposes.

XXITI. COVENANT NOT TO SUE BY PIAINTIFF

94, In consideration of the actions that will be performed and
the payments that will be made by WNG under the terms of the Consent
Decree, and except as specifically provided in Paragraphs 95, 96, and
98 of this Section, the United States covenants not to sue or to take
administrative action against WNG pursuant to Sections 106 and 107 (a)
of CERCLA and Section 7003 of RCRA relating to the Site. Except with

respect to future liability, this covenant not to sue shall take
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effect upon entry of the Consent Decree. With respect to future
liability, this covenant not to sue shall take effect upon
Certification of Completion of Remedial Action by EPA pursuant to
Paragraph 62.b of Section XV (Certification of Completion). This
covenant not to sue is conditioned upon the complete and satisfactory
performance by WNG of its obligations under this Consent Decree.

This covenant not to sue extends only to WNG. The Parties
acknowledge that the Consent Decree with Joseph Simon & Sons, Inc.
("Simon"), lodged with this Court on September 11, 1991, if approved,
reserves the United States' right to proceed against Simon for any
liability resulting from a failure by Simon to exercise due care with
respect to hazardous substances at the Site. Without in any way
limiting the prosecutorial discretion of the United States, the
United States will consider proceeding against Simon for any Response
Costs caused by a failure by Simon to exercise due care with respect
to such hazardous substances.

95. United States' Pre-certification reservations.
Notwithstanding any other provision of this Consent Decree, the
United States reserves, and this Consent Decree is without prejudice
to, the right to institute proceedings in this action or in a new
action, or to issue an administrative order seeking to compel WNG
(a) to perform further response actions relating to the Site or
(b) to reimburse the United States for additional costs of response
if, prior to certification of completion of the Remedial Action:

(1) conditions at the Site, previously unknown to EPA, are

discovered, or
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(ii) information, previously unknown to EPA, is received,
in whole or in part,

and these previously unknown conditions or information together with
any other relevant information indicates that the Remedial Action is
not protective of human health or the environment. If it is in
accordance with the Reservation of Rights provisions set forth in
other consent decrees entered in this action, defendants in addition
to WNG may be required to participate in the funding or performance
of further response actions.

96, United States' Post-certification reservations.

Notwithstanding any other provision of this Consent Decree, the
United States reserves, and this Consent Decree is without prejudice
to, the right to institute proceedings in this action or in a new
action, or to issue an administrative order seeking to compel WNG
(a) to perform further response actions relating to the Site or
(b) to reimburse the United States for additional costs of response
if, subsequent to certification of completion of the Remedial Action:
(1) conditions at the Site, previously unknown to EPA, are
discovered, or
(ii) information, previously unknown to EPA, is received,
in whole or in part,
and these previously unknown conditions or this information together
with other relevant information indicate that the Remedial Action is
not protective of human health or the environment. If it is in
accordance with the Reservation of Rights provisions set forth in

other consent decrees entered in this action, defendants in addition
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to WNG may be required to participate in the funding or performance
of further response actions.

97. For purposes of Paragraph 95, the information and the
conditions known to EPA shall include only that information and those
conditions set forth in the Record of Decision for the Site, the
administrative record supporting the Record of Decision and the
adninistrative record regarding the Site, including information
generated since the date the Record of Decision was issued and
received by EPA prior to entry of this Consent Decree. For purposes
of Paragraph 96, the information and the conditions known to EPA
shall include only that information and those conditions set forth in
the Record of Decision, the administrative record supporting the
Record of Decision, and any information received by EPA pursuant to
the Administrative Order dated September 30, 1988, as amended and
pursuant to requirements of this Consent Decree received by EPA prior
to Certification of Completion of the Remedial Action.

98, General reservations of rights. The covenant not to sue

set forth above does not pertain to any matters other than those
expressly specified in Paragraph 94. The United States reserves, and
this Consent Decree is without prejudice to, all rights against WNG
with respect to all other matters, including but not limited to, the
following:
(a) claims based on a failure by WNG to meet a requirement
of this Consent Decree;
(b) 1liability arising from the past, present, or future
disposal, release, or threat of release of Waste Materials

outside of the Site;
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(¢) 1liability for damages resulting from, and reasonable
costs of assessing, injury to, destruction of, or loss of
natural resources;

(d) criminal liability; and

(e) 1liability for violations of federal or state law which
occur during or after implementation of the Remedial Action.

99. In the event EPA determines that WNG has failed to
implement any provisions of the Work in an adequate or timely manner,
EPA may perform any and all portions of the Work as EPA determines
necessary. WNG may invoke the procedures set forth in Section XX
(Dispute Resolution) to dispute EPA's determination that WNG failed
to implement a provision of the Work in an adequate or timely manner
as arbitrary and capricious or otherwise not in accordance with law.
Such dispute shall be resolved on the administrative record. Costs
incurred by the United States in performing the Work pursuant to this
Paragraph shall be considered Future Response Costs that WNG shall
pay pursuant to Section XVII (Reimbursement of Response Costs).

100. Notwithstanding any other provision of this Consent
Decree, the United States retains all authority and reserves all
rights to take any and all response actions authorized by law and WNG
retains all rights and privileges, including those granted by the
Constitution of the United States and by statute, unless explicitly
waived herein.

XXITTI. COVENANTS BY WNG

101. WNG hereby covenants not to sue and agrees not to assert

any claims or causes of action against the United States with respect

to the Site or this Consent Decree, including, but not limited to,

Consent Decree for Settlement
Between the United States of

America and WNG - 60
W2 \4901\026\CNSNTDEC.PL2




w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

any direct or indirect claim for reimbursement from the Hazardous
Substance Superfund (established pursuant to the Internal Revenue
Code, 26 U.S.C. § 9507) through CERCLA Sections 106(b) (2), 111, 112,
113 or any other provision of law, any claim against the United
States, including any department, agency or instrumentality of the
United States under CERCLA Sections 107 or 113 related to the Site,
or any claims arising out of response activities at the Site.
However, WNG reserves, and this Consent Decree is without prejudice
to, actions against the United States based on negligent actions
taken directly by the United States (not including oversight or
approval of WNG plans or activities) that are brought upon any basis
other than CERCLA and for which the waiver of sovereign immunity is
found in a statute other than CERCLA. Nothing in this Consent Decree
shall be deemed to constitute preauthorization of a claim within the
meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R.
§ 300.700(d).
XXIV. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION

102. Nothing in this Consent Decree shall be construed to
create any rights in, or grant any cause of action to, any person not
a party to this Consent Decree. The preceding sentehce shall not be
construed to waive or nullify any rights that any person not a
signatory to this decree may have under applicable law. Each of the
Parties expressly reserves any and all rights (including, but not
limited to, any right to contribution), defenses, claims, demands,
and causes of action which each party may have with respect to any
matter, transaction, or occurrence relating in any way to the Site

against any person not a party hereto.
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103. With regard to claims for contribution against WNG for
matters addressed in this Consent Decree, the Parties hereto agree
that WNG is entitled to such protection from contribution actions or
claims as is provided by Section 113(f) (2) of CERCLA, 42 U.S.C.

§ 9613(f) (2).

104. WNG agrees that with respect to any suit or claim for
contribution brought by it for matters related to this Consent
Decree, WNG will notify the United States in writing no later than 60
days prior to the initiation of such suit or claim.

105. WNG also agrees that with respect to any suit or claim for
contribution brought against it for matters related to this Consent
Decree, WNG will notify in writing the United States within 10 days
of service of the complaint on it. In addition, WNG shall notify the
United States within 10 days of service or receipt of any Motion for
Summary Judgment and within 10 days of receipt of any order from a
court setting a case for trial.

106. In any subsequent administrative or judicial proceeding
initiated by the United States for injunctive relief, recovery of
response costs, or other appropriate relief relating to the Site, WNG
shall not assert against the United States, and may not maintain, any

defense or claim based upon the principles of waiver, res Jjudicata,

collateral estoppel, issue preclusion, claimsplitting, or other
defenses based upon any contention that the claims raised by the
United States in the subsequent proceeding were or should have been
brought in the instant case; provided, however, that nothing in this

Paragraph supersedes or affects the enforceability of the covenant
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not to sue set forth in Section XXII (Covenant Not to Sue by
Plaintiff).
XXV. ACCESS TO INFORMATION

107. WNG shall provide to EPA, upon request, copies of all
documents and information within its possession or control or that of
its contractors or agents relating to activities at the Site or to
the implementation of this Consent Decree, including, but not limited
to, sampling, analysis, chain of custody records, manifests, trucking
logs, receipts, reports, sample traffic routing, correspondence, or
other documents or information related to the Work. WNG shall also
make available to EPA for purposes of investigation, information
gathering, or testimony, its employees, non-attorney agents, oxr
representatives with knowledge of relevant facts concerning the
performance of the Work but WNG shall not be required to make its
legal counsel or the work-product of its legal counsel available to
EPA for the purposes identified above.

108. a. WNG may assert business confidentiality claims
covering part or all of the documents or information submitted to
Plaintiff under this Consent Decree to the extent permitted by and in
accordance with Section 104 (e) (7) of CERCLA, 42 U.S.C. § 9604(e) (7),
and 40 C.F.R. § 2.203(b). Documents or information determined to be
confidential by EPA will be afforded the protection specified in
40 C.F.R. Part 2, Subpart B. If no claim of cohfidentiality
accompanies documents or information when they are submitted to EPA,
or if EPA has notified WNG that the documents or information are not

confidential under the standards of Section 104 (e) (7) of CERCLA, the
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public may be given access to such documents or information without
further notice to WNG.

b. WNG may assert that certain documents, records and
other information are privileged under the attorney-client privilege
or any other privilege recognized by federal law. If WNG asserts
such a privilege in lieu of providing documents, WNG shall provide
Plaintiff with the following: (1) the title of the document, record,
or information; (2) the date of the document, record, or information;
(3) the name and title of the author of the document, record, or
information; (4) the name and title of each addressee and recipient;
(5) a description of the contents of the document, record, or
information: and (6) the privilege asserted by WNG. However, no
documents, reports or other information created or generated pursuant
to the requirements of the Consent Decree shall be withheld on the
grounds that they are privileged.

108. No claim of confidentiality shall be made with respect to
any data, including, but not limited to, all sampling, analytical,
monitoring, hydrogeologic, scientific, chemical, or engineering data,
or any other documents or information evidencing conditions at or
around the Site.

XXVI. RETENTION OF RECORDS

109. Until 10 years after WNG's receipt of EPA's notification
pursuant to Paragraph 63.b of Section XV (Certification of Completion
of the Work), WNG shall preserve and retain all records and documents
now in its possession or control or which come into its possession or
control that relate in any manner to the performance of the Work or

liability of any person for response actions conducted and to be
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conducted at the Site, regardless of any corporate retention policy
to the contrary. Until 10 years after WNG's receipt of EPA's
notification pursuant to Paragraph 63.b of Section XV (Certification
of Completion), WNG shall also instruct its Contractors to preserve
all documents, records, and information of whatever kind, nature or
description relating to the performance of the Work.

110. At the conclusion of this document retention period, WNG
shall notify the United States at least 90 days prior to the
destruction of any such records or documents, and, upon request by
the United States, WNG shall deliver any such records or documents to
EPA WNG may assert that certain documents, records and other
information are privileged under the attorney-client privilege or any
other privilege recognized by federal law. If WNG asserts such a
privilege, WNG shall provide the Plaintiffs with the following:

(a) the title of the document, record, or information; (b) the date
of the document, record, or information; (c) the name and title of
the author of the document, record, or information; (d) the name and
title of each addressee and recipient; (e) a description of the
subject of the document, record, or information: and (f) the
privilege asserted by WNG. However, no documents, reports or other
information created or generated pursuant to the requirements of the
Consent Decree shall be withheld on the grounds that they are
privileged. Further, WNG shall retain all documents, records, or
other information which it claims to be privileged until such time as
the United States has the opportunity to compel production of such

documents, records, or other information.
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111. WNG hereby certifies, individually, that it has not
altered, mutilated, discarded, destroyed or otherwise disposed of any
records, documents or other information relating to its potential
liability regarding the Site since notification of potential
liability by the United States or the State or the filing of suit
against it regarding the Site and that it has fully complied with any
and all EPA requests for information pursuant to Section 104 (e) and
122(e) of CERCLA and Section 3007 of RCRA.

XXVII. NOTICES AND SUBMISSIONS

112. Whenever, under the terms of this Consent Decree, written
notice is required to be given or a report or other document is
required to be sent by one party to another, it shall be directed to
the individuals at the addresses specified below, unless those
individuals or their successors give notice of a change to the other
parties in writing. All notices and submissions shall be considered
effective upon receipt, unless otherwise provided. Written notice as
specified herein shall constitute complete satisfaction of any
written notice requirement of the Consent Decree with respect to the
United States, EPA, and WNG, respectively.

As to the United States:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Ben Franklin Station
Washington, D.C. 20044

Re: DT # 90-11-3-307

|As _to EPA:

Leland Marshall
EPA Project Coordinator
Superfund Branch—Waste Management Division
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United States Environmental Protection Agency
Region 10

1200 Sixth Avenue

Seattle, Washington 98101

and

Charles E. Findley

Director, Waste Management Division

United States Environmental Protection Agency
Region 10

1200 Sixth Avenue

Seattle, Washington 98101

As to WNG

Matthew Dalton

Project Coordinator

19017 120th Ave. N.E.
Suite 107

Bothell, Washington 98011

and

Timothy J. Hogan

Washington Natural Gas Company
815 Mercer Street

(P.O. Box 1869)

Seattle, Washington 98111

XXVIII. EFFECTIVE DATE

113. The effective date of this Consent Decree shall be the
date upon which this Consent Decree is entered by the Court, except
as otherwise provided herein.

XXIX. RETENTION OF JURISDICTION

114. This Court retains jurisdiction over both the subject
matter of this Consent Decree and WNG for the duration of the
performance of the terms and provisions of this Consent Decree for
the purpose of enabling the Parties to apply to the Court at any time
for such further order, direction, and relief as may be necessary or
appropriate for the construction or modification of this Consent

Decree, or to effectuate or enforce compliance with its terms, or to
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resolve disputes in accordance with Section XX (Dispute Resolution)
hereof.

XXX. APPENDICES

115. The following appendices are attached to and incorporated
into this Consent Decree:

"Appendix A" is the ROD.

"Appendix B" is the SOW.

"Appendix C" is the description and/or map of the Site.

"Appendix D" is the Trust Fund Agreement required by Section 20

of the Simon Decree establishing the Tacoma Tar Pits Site Trust

Fund.

"Appendix E" is a form of access agreement between WNG and

Burlington Northern Railroad Company.

"Appendix F" is a form of access agreement between WNG and Union

Pacific Railroad Company.

XXXI. COMMUNITY RELATIONS

116. WNG shall propose to EPA its participation in the
community relations plan to be developed by EPA. EPA will determine
the appropriate role for WNG under the Plan. WNG shall also
cooperate with EPA in providing information regarding the Work to the
public. As requested by EPA, WNG shall participate in the
preparation of such information for dissemination to the public and
in public meetings which may be held or sponsored by EPA to explain

activities at or relating to the Site.
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XXXII. MODIFICATION

117. Schedules specified in this Consent Decree for completion
of the Work may be modified by agreement of EPA and WNG. All such
modifications shall be made in writing.

118. No material modifications shall be made to the SOW without
written notification to and written approval of the United States,
WNG, and the Court. Prior to providing its approval to any
modification, the United States will provide the State with a
reasonable opportunity to review and comment on the proposed
modification. Modifications to the SOW that do not materially alter
that document may be made by written agreement between EPA, after
providing the State with a reasonable opportunity to review and
comment on the proposed modification, and WNG.

119. Nothing in this Decree shall be deemed to alter the
Court's power to enforce, supervise or approve modifications to this
Consent Decree.

XXXIII. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

120. This Consent Decree shall be lodged with the Court for a
period of not less than thirty (30) days for public notice and
comment in accordance with Section 122(d) (2) of CERCLA, 42 U.S.C.

§ 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the
right to withdraw or withhold its consent if the comments regarding
the Consent Decree disclose facts or considerations which indicate
that the Consent Decree is inappropriate, improper, or inadequate.
WNG consents to the entry of this Consent Decree without further

notice.
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121. If for any reason the Court should decline to approve this
Consent Decree in the form presented, this agreement is voidable at
the sole discretion of either party and the terms of the agreement
may not be used as evidence in any litigation between the Parties.

XXXIV. SIGNATORIES/SERVICE

122. The undersigned representative of WNG and the Assistant
Attorney General for Environment and Natural Resources of the
Department of Justice certifies that he or she is fully authorized to
enter into the terms and conditions of this Consent Decree and to
execute and legally bind such party to this document.

123. WNG hereby agrees not to oppose entry of this Consent
Decree by this Court or to challenge any provision of this Consent
Decree unless the United States has notified WNG in writing that it
no longer supports entry of the Consent Decree.

124. WNG shall identify, on the attached signature page, the
name, address and telephone number of an agent who is authorized to
accept service of process by mail on behalf of that party with
respect to all matters arising under or relating to this Consent
Decree. WNG hereby agrees to accept service in that manner and to
waive the formal service requirements set forth in Rule 4 of the
Federal Rules of Civil Procedure and any applicable local rules of

this Court, including, but not limited to, service of a summons.

SO ORDERED THIS (é DAY O W , 1912—.’
7
United States Eiiﬁ%ict Jud?ﬁr
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter
of United States v. Joseph Simon & Sons, Inc. et al., relating to the
"Tacoma Historical Coal Gasification" Site.

FOR THE UNITED STATES OF AMERICA

pate: WAW/

BARRY M.~

Acting A551stant Attorney General

Environment and Natural Resources
Division

U.S. Department of Justice

Washington, D.C. 20530

[«

%%101(\ L ZQJLQ/

%@%YN HERIE FRE
aly/Atkorney

Environmental Enforcement Section

Environment and Natural Resources
Division

U.S. Department of Justice

Washington, D.C. 20530

(ot :}m

CHARLES E. FINDLEY

Director, Hazardous Waste Dl ision,

Region 10

U.S. Environmental Protection
Agency

1200 Sixth Avenue

Seattle, Yashi ton 98?01

NICK {

ant Regional Couns

nvironmental Prote on
Agency

Region 10

1200 Sixth Avenue

Seattle, Washington 98101

United States v. Joseph Simon & Sons, Inc. et al.
Consent Decree Signature Page
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter
of United States v. Joseph Simon & Sons, Inc. et al., felating to the

Tacoma Historical Coal Gasification Site.

FOR
WASHINGTON NATURAL GAS COMPANY

Date: i/l?l/ql / it /] éj'é—“-'

Tlmothy J. Ho
Vice~-Presidend, Legal

815 Mercer St.

(P.O. Box 1869)

Seattle, Washington 98111

Agent Authorized to Accept Service on Behalf of Above-signed
Party:

Name: Timothy J. Hogan
Title: Vice~President, Legal
Address: 815 Mercer Street

(P.O. Box 1869)
Seattle, Washington, 98111
Tel. Number: (206) 622-6767
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 10
1200 SIXTH AVENUE
SEATTLE, WASHINGTON

RECORD OF DECISION,
DECISION SUMMARY AND
RESPONSIVENESS SUMMARY

FOR

FfINAL REMEDIAL ACTION
COMMENCEMENT BAY - NEARSHORE/TIDEFLATS
TACOMA TAR PITS SITE
TACOMA, WASHINGTON
DECEMBER 1987
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
' REGION 10
1200 SIXTH AVENUE
SEATTLE, WASHINGTON

RECORD OF DECISION,
DECISION SUMMARY AND
RESPONSIVENESS SUMMARY

FOR

FINAL REMEDIAL ACTION
COMMENCEMENT BAY - NEARSHORE/TIDEFLATS
TACOMA TAR PITS SITE
TACOMA, WASHINGTON
DECEMBER 1987



RECORD OF DECISION
REMEDIAL ALTERNATIVE SELECTION
- FINAL REMEDIAL ACTION
COMMENCEMENT BAY - NEARSHORE/TIDEFLATS
: TACOMA TAR PITS
TACOMA, WASHINGTON



RECORD OF DECISION
REMEDIAL ALTERNATIVE SELECTION
Site
Commencement Bay - Nearshore/Tideflats, Tacoma Historical Coal

Gasification site: Commonly known as Tacoma Tar Pits Site - Tacoma, Pierce

County, Washington

Purpose

This decision document presents the selected final remedial action for
the site, developed in accordance with the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (CERCLA), as amended by the
Superfund Amendments and Reauthorization Act of 1986 (SARA), and consistent
with (where not precluded by SARA) the National Contingency Plan (NCP, 40 CFR
Part 300). The State of Washington has been consulted and has verbally
concurred with the selected remedy. Formal concurrence of the state is

expected shortly after this decision document is signed.

Basis for Decision

The decision is tased upon the administrative record for the site, as
obtained from the filas of the U.S. Environmental Protection Agency (EPA) and
the Nashindton State “2cartment of Ecology. This record includes, but is not
limited to, the foll.«~‘"3 documents:

° Remedial Investi;iticn Report for the Tacoma Tar Pits, Tacoma, Washington
(September 1987)

° Feasibility Stucd. .f the Tacoma Historical Coal Gasification Site, Final
Report (October " :# 0

°  Risk Assessment - ‘re Tacoma Historical Coal Gasification Site - Final
Report (July 1987



Decision Sum y of Remedial Alternative Sele on (attached)
° Responsiveness Summary (attached as Appendix ID)

° A complete list of documents contained in the Administrative Record is
included as Appendix I

° Staff summaries and documents
Description

This record of decision addresses source control of on-site contamination
through excavation of contaminated soils and stabilization of these
contaminated soils in a polymer/cement matrix. The stabilized matrix will be
capped to reduce surface-water infiltration. Management of migration is
addressed by diversion of éurface—water runoff. On-site shallow groundwater
contains detectable concentrations of contaminants. However, because
contamination has not been detected off-site and as the remedial action is
expected to prevent further contamination, groundwater extraction and
treatment is not considered as appropriate at this time. Should monitoring
indicate contamination migration, further treatment may be necessary, to

address the shallow groundwater.

The remedial action is designed to:

° Excavate and treat all contaminated soils considered to be Extremely
Hazardous Wastes (EHW) defined for this site as exceeding 1 percent total
polynuclear aromatic hydrocarbon;

° Excavate and treat (stabilize) all surface soils (<3 feet) containing
contaminants that exceed a 10-6 lifetime cancer risk level;

° Reduce surface water infiltration and potential human exposure to
stabilized soils by capping the stabilized matrix with asphalt;

° Reduce surface water transport of contaminants by channeling and managing
surface waters; and

° Provide for continued groundwater monitoring to evaluate the
effectiveness of the remedial action and the need for groundwater
extraction and treatment;

° Remove and treat ponded water to achieve cleanup goals.



Treatment wi.. be sufficient to reduce contam..ant levels in the soils,
and surface waters to or below cleanup standards. Numeric values for these
cleanup standards and the criteria used in performance standard development
are presented in Table 1. Treatment should be permanent, and should
effectively reduce the toxicity and mobility of the contaminants. Performance
levels are not to be exceeded during the operational life of the remedial
action.

Although Table 1 contains cleanup standards for groundwater the remedial
action does not currently provide for groundwater extraction and treatment.
Source control measures are expected to reduce contaminant concentrations in
the local groundwater system. Ground water monitoring performed during
implementation and following the remedial action will aid in determining the
effectiveness of the remedial action. If cleanup levels are not achieved at
the site boundary in the aquifers within a reasonable period of time following
completion of the remedial action, an alternative remedial action will be
evaluated and implemented which may include groundwater extraction.

Continued monitoring of surface waters will also be performed to ensure
c1eanup levels are met during and following implementation of the remedial
action. Treated water discharge shall at all times be of quality consistent
with U.S. and Washington State laws.

Institutional controls such as deed restrictions to prohibit excavation
or drilling will be developed, consistent with the final design, to ensure
that the remedial action will continue to protect human health and the
environment.

In compliance with SARA the effectiveness and performance of this final

remedial action will be reaséessed at regular intervals, not to exceed 5 years.



Table 1. Cleanup Goal Performance Standards
Maximum Allowable Contaminant Concentrations

Tacoma Tar Pits Site

Groundwater (sand

.Contam1nant or Soils Surface MWater, Surface MWater and fi+ aquifers)
Contaminant Class ‘ (mg/kg) Boundary (ug/1) On-Site (ug/1)  (ug/l)
Lead 1662 3.2¢4 1727 508
Benzene 56¢3) 53¢%) 5,300'" 53¢3)
PCBs 1.0¢¥ 0.2¢M 247 0.24"
pARs ! 1.0 5308 2197 5 - 306
(D Included are benzo(a)pyrene, benzo(a)anthracene, benzo(b)fluoranthene,
benzo(k)fluoranthene, dibenzo(a,h)anthracene, and indeno(1,2,3-c,d)pyrene.
(2) Acceptable dose.
3 10-6 Risk Level.
(4) Chronic freshwater ambient water quality criterion. Performance based on detection limit.
(3) Acute freshwater ambient water quality criterion x 1/100.
(6 Estimated range of chronic freshwater ambient water 'quality criterion based on marine
criteria.
N Estimated acute freshwater ambient water quality criterion.

(8) Drinking Water MCL.



Declaration

Consistent with CERCLA, as amended by SARA, and the NCP, it is determined
that the selected remedy as described above is protective of human health and
the environment, attains Federal and State requirements which are applicable
or relevant and appropriate, and is cost-effective. This remedy satisfies the
preference expressed in SARA for treatment that reduces toxicity, mobility,
and volume. Finally, it is determined that this remedy utilizes permanent
solutions and alternative treatment technologies to the maximum extent

practicable.

12.-20 - ] ol

Date Regiond1 Administrator
Environmental Protection Agenty
EPA - Region 10 \



APPENDIX B to Consent Decree Between
the United States of America and

Washington Natural Gas Company in C89-155TB

STATEMENT OF WORK

WASHINGTON NATURAL GAS COMPANY
TACOMA TAR PITS

TACOMA, WASHINGTON



I. INTRODUCTION/GENERAL REQUIREMENTS

This document sets forth the Statement of Work (SOW) for
implementing the December 30, 1987 Record of Decision (ROD)
for the Tacoma Tar Pits site in Tacoma, Washington, in
accordance with the Consent Decree to which this SOW is
attached. It shall be the responsibility of the Washington
Natural Gas Company (WNG) to prepare, submit for approval,
and fully implement work plans for incorporating each
element of this SOW.

II. DESCRIPTION OF THE REMEDIAL ACTION

The major components of the Remedial Action for the Tacoma
Tar Pits site that shall be designed and implemented by WNG
are outlined below. These measures are more fully described
in the Framework for Remediation, dated September 23, 1991
and the various work plans dated May 1990, which plans will
be modified to be consistent with the ROD, Framework for
Remediation, and this SOW. These documents will comprise
the Remedial Design Work Plan and will be incorporated into
the consent decree.

A.

Excavate (to a depth of 3 feet) and treat (stabilize)
materials in the Ponds, Fluff, and Tarpit/Boil Areas,
place imported clean fill in the excavated area to an
elevation above the post-remediation seasonally high
water table, place treated material on top of the
imported f£fill and install a low-permeability asphalt
cover.

Excavate and treat material in Simon's Operating Area
West which exceeds the ROD soil quality criteria to a
depth of 3 feet. Place imported fill to above the
post-remediation seasonally high water table, deposit
the treated material on top of the fill and install a
low permeability asphalt cover or other cover of
equivalent materials of construction which shall be
designed and constructed to be suitable for current or
reasonably anticipated use of this area.

Excavate and treat hot-spots in Area C (Simon's
Operating Area East) as described in the Framework for
Remediation, place clean imported fill in the excavated
hot-spot locations and install a low permeability
asphalt cover or other cover of equivalent materials of
construction, which shall be designed and constructed
to be suitable for current or reasonably anticipated
use of this Area. This cover shall be designed for all
of Area C and shall not be limited to the hot spot
excavations. Treated material would be deposited in
the Ponds, Fluff, Tarpit/Boil Areas and/or Simon's

2



Operating Area West as determined to be appropriate for
the contamination contained therein.

Excavate and treat hot-spots in the Peripheral Areas as
described in the Framework for Remediation and place
treated material in the Ponds, Fluff and/or Tarpit/Boil
Areas. Fill the excavations with clean imported fill
and grade the areas to promote drainage away from the
Site.

Install a storm water drainage system to intercept,
collect and route runoff off-Site from the covered
areas to reduce the amount of groundwater recharge.
The drainage system shall be designed consistent with
acceptable engineering practices and of sufficient
capacity to meet a 25 year, 24 hour rain storm event.

Excavate and treat any material discovered during Site
remediation activities designated as Extremely
Hazardous Waste (EHW) due to PAHs as described in the
Framework for Remediation. If it is determined that
treatment of EHW is not practical or that treatment
cannot be accomplished adequately to allow onsite
disposal, then WNG will dispose of this material in a
manner and on a schedule approved by EPA.

Deed restrictions and/or restrictive covenants to
protect the integrity of the cleanup remedy and limit
land and groundwater use shall be implemented according
to a time frame provided by EPA.

Maintain surface and ground water monitoring systems,

and monitor Site conditions, including but not limited
to water quality to assess the potential for off-Site

contaminant migration.

Maintain the drainage and maintain the cover to insure
cap integrity and protect against normal degradation.

A groundwater pump and treat system may be required
based on the results of post-remediation groundwater
monitoring.

PERFORMANCE STANDARDS

IIX.

The Remedial Action shall be completed subject to the
following standards of performance.

1.

Soils (smaller than 1-1/2 to 2 inches in size),
sediments and tarry materials in the Ponds and
Tarpit/Boil Areas will be excavated to a depth of 3-
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feet and will be treated using a mixture demonstrated
during the Batch Plant Demonstration or during
subsequent treatability testing approved by EPA.

Any material designated as an EHW for this Site defined
as exceeding 1 percent total PAHs as set forth in WAC
173-303-110(3)(a) (vi) will be excavated and treated
using the same mixture described in items 1 and 3 of
this section.

The mixture used to treat the materials excavated from
the Ponds and Tarpit/Boil Areas and any EHW material
will result in a product with the following physical
and preliminary leaching characteristics. These
preliminary leaching characteristics set the maximums
for these parameters, using a general DAF of 13, but
final criteria will be developed during the design
phase which will be based on the final Batch Plant
Demonstration Report, a final DAF Report, consideration
of attenuation characteristics of the ROD parameters,
and available bench scale data. The final criteria
will be set considering the ROD values as clean up
goals for leachability.

Permeability - less than 10-7 cm/sec

Unconfined Compressive

Strength - minimum 50 psi

Durability - less than 5% loss of mass
or dimensional stability

Leachability - Lead 650 ug/l
PCBs 2.6 ug/1l

ROD PAHs(total)390 ug/l
ROD PAHs (ind) 65 ug/l
Benzene 500 ug/1l

Soils which exceed the ROD criteria (lead-166 mg/kg;
PCBs~1 mg/kg; PAHs-1 mg/Kkg; and benzene-56 mg/kg) from
the Simon's Operating Area West will be excavated to a
depth of up to 3 feet and be treated as discussed in
Item 7 below.

Soils in the Peripheral Areas will be excavated as
described in the Framework for Remediation to meet the
following criteria:

° Surface soils and soils within a depth of 3 feet
shall not exceed the ROD criteria (see item 4)
based upon the geometric mean for lead and
arithmetic average for PCBs, PAHs and benzene in
each Peripheral Area.
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'y The maximum concentrations for the ROD parameters
will not exceed 2-times the Method A Soil Cleanup
Levels - Industrial Soils listed in WAC 173-340-
745(2) (a) (1) .

Hot-spot soils in Area C will be excavated and treated
as described in the Framework for Remediation. Simon's
Operating Area East (Area C) hot-spots are defined as
follows:

) Lead >4,000 mg/kg
° PCBs >50 mg/kg
° ROD PAHs >113 mg/kg

Soils (less than 1 1/2 to 2 inches in size) from
Simon's Operating Area West, and hot-spots in Simon's
Operating Area East (Area C) and Peripheral Areas will
be treated using Portland Cement and possibly other
additives to create a roller compactable soil cement as
demonstrated based on the results of additional batch
scale testing. The product of this treatment process
will have the preliminary characteristics listed below.
These preliminary leaching characteristics set the
maximum values for these parameters using a general DAF
of 100, but final criteria will be developed during the
design phase based on results of Batch Plant and or
Bench scale data, consideration the attenuation
characteristics of the ROD parameters, and the final
DAF report. The final criteria will be set considering
the ROD values for these parameters as the clean up
goals for leachability.

Unconfined Compressive

Strength - minimum 50 psi
Leachability - Lead 5000 ug/1l
PCBs 20 ug/1l

ROD PAHs (total)3,000 ug/l
ROD PAHs (ind) 500 ug/l
Benzene 500 ug/1l

The Fluff will be excavated to a depth of 3 feet.

Fluff will be treated using a standard fluff treatment
technology (e.g. Lopat or equivalent) as demonstrated
by bench-scale testing. The product of this treatment
process will meet the preliminary and final
leachability requirements as described in Item 7 above.

Confirmatory sampling of the sidewalls and bottoms (if
excavation is less than 3 feet in depth) will be
conducted to assess whether the cleanup criteria for
Area C and Peripheral Areas is met. A plan to complete
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10.

11.

12.

13.

14.

15.

the confirmatory sampling will be prepared using the
general considerations in the Framework for Remediation
for review and approval by EPA.

All excavations will be backfilled with clean
preexisting fill greater than 1 1/2 to 2 inches in size
and clean imported structural fill as required.

Treated materials will be deposited above the
seasonally high water table in the Ponds, Fluff,
Tarpit/Boil Area and Simon's Operating Area West.

The Ponds, Fluff, Tarpit/Boil, and Simon's Operating
Areas (West and East) will be graded to promote
drainage and be covered with an asphalt cover having a
low permeability. The Operating Area areas will be
designed and constructed to be suitable for current or
reasonably anticipated use. The remaining areas will
be designed to accommodate vehicle traffic and other
operations necessary to accomplish maintenance.

A drainage system will be installed to intercept,
collect and route runoff off-Site.

Groundwater and surface water monitoring will continue
as described in the Framework for Remediation. If,
after remediation, the groundwater criteria are
exceeded at the site boundary using the procedures in
the Framework for Remediation, a pump and treat system
will be designed and a plan (including a schedule) will
be submitted to EPA for review and approval. After
approval by EPA the plan will be implemented by WNG.

Detailed Site-specific sampling, analysis and quality

.assurance/quality control procedures that have been

reviewed and approved by EPA shall be implemented prior
to, during and after the remediation, to ensure that
the remedial action performance standards are met.

ACCURACY AND COMPLETENESS

V.

A.

WNG shall assume all responsibility for the accuracy
and completeness of the design work and services for
the described project. WNG will be responsible for the
correction of any design errors or deficiencies.

It shall be the responsibility of WNG to check and
coordinate all project data prior to all submittals.
Deficiencies, ambiguities, conflicts and
inconsistencies shall be rectified prior to submittal
of documents. The letter of transmittal shall certify
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that all documents have been checked and coordinated
prior to submittal and it shall be signed by a
responsible authorized representative of WNG.

C. In the event that discrepancies, omissions, or other
errors in the drawings and specifications are
discovered after the final submission, WNG shall revise
the specifications and/or contract drawings or prepare
sketches and provide the necessary data required to
rectify the problen.

v. EPA_APPROVAIL

EPA approval of contractors, plans, specifications,
processes, and other submittals within the context of
consent decree is administrative in nature to allow WNG to
proceed to the next task. It does not imply any warranty of
performance or that the remedy, when constructed, will meet
performance standards or will function properly and be
acceptable to EPA.

Vi. RESPONSIBILITIES OF PROJECT COORDINATOR:

The WNG Project Coordinator shall oversee the coordination
and management of the entire project design and
implementation and shall be capable of administering all
instructions from EPA, and obtaining answers to all
questions from EPA during and after the design work. During
the implementation of the work under the consent decree, the
Project Coordinator shall keep in close liaison with the EPA
Remedial Project Manager (RPM) and the other PRP's (Simons,
Burlington Northern Railroad, Hygrade, Union Pacific
Railroad, Simchuck/Hansen, City of Tacoma, and Pickering
Industries.) as is needed to insure timely implementation
of the remedial design.

VII. VERIFICATION OF EXISTING CONDITIONS

WNG is responsible for making the necessary field visits to
assess existing conditions and to obtain such detailed
information as is required to complete the design. All data
shown on drawings shall be verified by the WNG, and WNG
shall obtain all data necessary to ensure the complete and
proper design of the project.

VIITI. CONSISTENCY WITH FEDERAL REQUIREMENTS

All RD/RA activities shall be completed in full compliance
with all the Performance Standards in this SOW, and the ROD,
shall be not inconsistent with the NCP, and shall be in



compliance with all applicable or relevant and appropriate
Federal and State environmental regulations.

REMEDIAL DESIGN WORK PLAN

WNG, EPA and the State have reviewed an existing work plan
dated May 1990 ("Remedial Design Work Plan") for the design
of the Remedial Action at the Tacoma Tar Pits site. The
Remedial Design Work Plan provides for design of much of the
remedy set forth in the ROD and shall be modified to be
consistent with the Framework for Remediation, in accordance
with this SOW. The Remedial Design Work Plan consists of
the Framework for Remediation, dated September 23, 1991, and
the Work Plan, Sampling and Analysis Plan, Health and Safety
Plan, Quality Assurance Plan and the Monitoring Plan, all of
which are dated May 1990, and are contained in the Revised
Management Plans submitted to EPA on May 25, 1990. The
Remedial Design Work Plan, after modifications are made
thereto by WNG and are acceptable to EPA, will be
incorporated into and become enforceable under the consent
decree. The approach to remediation and post-remedial care
described in the Work Plan (Sections 3.2, 3.4, 4.1, 12.1)
has evolved to the approach described in the Framework for

IX.

Remediation.
X. REMEDIAL DESIGN
A, Design Reports

WNG shall prepare design analysis reports, construction
plans and specifications, and other reports required to
implement and monitor the Remedial Actions as defined in the
ROD and SOW.

1. Design Plans and Specifications

WNG shall develop clear and comprehensive design plans
and specifications including, but not limited to:

a. Design Criteria

Analyses of the design criteria including:

o Compliance with all applicable or relevant
and appropriate environmental and public
health standards; and

o Compliance with Performance Standards.

b. Discussion of the important factors affecting

implementation including:
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o) Use of currently accepted environmental
control measures and technology;

o The constructability of the design; and

o Use of currently acceptable construction
practices and techniques.

Description of assumptions made in the design and
detailed justification for these assumptions.

Discussion of the possible sources of design error
and uncertainty; design limitations and
constraints; references to possible operation and
maintenance problenms.

Detailed drawings of the proposed design
including:

o} Qualitative flow sheets; and

o Quantitative flow sheets.

Tables listing equipment and specifications.

Tables giving material balances.

Appendices including:

o Sample calculations (with at least one
example presented and explained clearly for
significant or unique design calculations);

and

o  Results of laboratory or field tests.

Implementation Plan

WNG shall prepare Plans to cover implementation of the
Remedial Action. The plans shall be composed of the
following elements where applicable:

a.

Description of normal operations, including:

° Description of tasks for operation;
° Description of tasks for maintenance;
° Description of prescribed treatment or

operation conditions; and



Schedule of frequency of each maintenance
task.

Description of potential operating problems,
including:

Description and analysis of potential
operation problems;

Sources of information regarding problems;
and

Common and/or anticipated remedies.

Description of routine monitoring and laboratory
testing, including but not limited to:

Description of groundwater and surface water
monitoring to be conducted;

Description of air emissions monitoring;

Description of required laboratory tests and
their interpretation;

Required data collection, quality assurance
plan;

Schedule of monitoring frequency and, if
appropriate, duration of monitoring; and

Description of how monitoring results may
trigger additional action.

Description of alternate procedures, including:

Alternate procedures to prevent undue hazard
if systems fail; and

Analysis of vulnerability and additional
resource requirements if a failure occurs.

Safety Plan, including:

Description of precautions, equipment, etc.
for Site personnel; and

Safety tasks required in the event of systems
failure.

Description of equipment, including:
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° Equipment identification;

° Installation of monitoring components;
. Maintenance of Site equipment; and
) Replacement schedule for equipment and

installed components.

g. Records and reporting mechanisms required,
including:
° Daily operating logs;
) Laboratory records;
° Records for operating costs;
° Mechanism for reporting emergencies;
] Personnel and maintenance records; and
. Monthly reports to EPA.

Operation and Maintenance Plan

WNG shall prepare an Operation and Maintenance (0&M)

Plan to cover long term operation and maintenance of
the Remedial Actions. The plan shall be composed of

the following elements where applicable:

a. Description of normal O&M, including:

o Description of tasks for operation;
o Description of tasks for maintenance;
o Description of prescribed operation

conditions; and
o Schedule of frequency of each O&M task.

b. Description of potenfial operating problenms,
including:

o Description and analysis of potential
operation problems;

o Sources of information regarding problems;
and
o Common and/or anticipated remedies.
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o Safety tasks required in the event of system

failure. :
g. Description of equipment, including:
o Equipment identification;
o Installation of monitoring components;
o Maintenance of Site equipment; and
o] Replacement schedule for equipment and
installed components.
h. Records and reporting mechanisms required,
including:
o Laboratory records;
o} Records for operating costs;
o Mechanism for reporting emergencies;
o} Personnel and maintenance records; and
o Annual reports to EPA.

4, Project Schedule

WNG shall develop a detailed Project Schedule for
construction and implementation of the Remedial Action
which identifies timing for initiation and completion
of all critical path tasks. WNG shall specifically
identify dates for completion of the Remedial Action
and major interim milestones. This schedule shall be
consistent with the schedule contained in the Framework
for Remediation dated September 23, 1991 (Remedial
Action/Remedial Design Schedule.

5. Construction Quality Assurance Project Plan (CQAPP)
WNG shall develop a construction quality assurance
program to ensure that the Remedial Action meets all

design criteria, plans and specifications. At a
minimum, the CQAPP shall include:

a. A full description of the responsibilities and
authority of all entities, and key personnel
thereof, involved in Remedial Action construction;

b. Inspection Activities, including:
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Description of routine monitoring and laboratory
testing; including:

o

Description of groundwater and surface water
monitoring to be conducted, including
sampling and analysis for lead, PCBs, PAHs
and benzene; ’

Description of required laboratory tests and
their interpretation;

Required Data Collection, Quality Assurance
Plan;

Description of regularly scheduled
inspections of the monitoring well network,
surface water controls, the landfill cap and
any other permanent systems;

Description of maintenance schedules and how
repairs will be triggered by results of
inspections;

Schedule of monitoring frequency and, if
appropriate, duration of monitoring; and

Description of how groundwater and surface
water sampling results may trigger additional
action.

Description of alternate O&M, including:

(o)

Alternate procedures to prevent undue hazard
if systems fail; and

Analysis of vulnerability and additional
resource requirements if a failure occurs.

Corrective Action, including:

(o)

Description of corrective action to be
implemented if groundwater or surface water
standards are exceeded; and

Schedule for implementing these corrective
actions;

Safety plan, including:

o

Description of precautions, equipment, etc.,
for Site personnel; and
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The observations and tests used to monitor the
construction and/or installation of the components
of the Remedial Action shall be summarized in the
CQAPP which shall include the scope and frequency
of each type of inspection. Inspections must:

1) verify compliance with environmental
requirements, and include records such as air
quality and emissions monitoring records, waste
disposal records (e.g., transportation manifests),
etc; and 2) ensure compliance with all health and
safety requirements and procedures;

Sampling Requirements, including:

All sampling and data gathering methods to be used
must be described in detail, including sampling
activities, sample size, locations, frequency of
testing, acceptance and rejection criteria, and
plans for correcting problems. Such methods
provide the bases for ascertaining whether the
performance standards have been achieved by the
Remedial Action;

Documentation, including:

Reporting requirements for Quality Assurance
Analysis activities must be described in detail,
including daily summary reports, inspection data
sheets, problem identification and corrective
measures reports, design acceptance reports, and
final documentation. Provisions for the final
storage of records must be made.

6. Contingency Plan

This plan must address issues affecting the local
population in the event of an accident or emergency at
the Site. It incorporates an Air Monitoring Plan and a
Spill Control and Counter Measures Plan, if appllcable.
A preliminary list of items that must be contalned in
the Contingency Plan include:

a.

b.

Name of the person responsible for responding in
the event of an emergency;

Plan and time frame for meeting with the local
community, including local, state, and federal
agencies involved in the cleanup, as well as local
emergency unit and hospitals;
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First aid and medical information including names
of personnel trained in first aid, clearly marked
map with the locations of medical facilities, all
necessary emergency phone numbers, fire, rescue,
local hazardous material teams, and National
Emergency Response Team;

An Air Monitoring Plan

This plan will detail requirements for air
monitoring both on-Site and at Site perimeters.
The chemical constituents identified in the risk
assessment should be the basis for atmospheric
pollutant sampling and measurement. Air
monitoring may include personnel monitoring, on-
Site and/or off-Site area monitoring, and
perimeter monitoring. Trigger concentrations to
implement the Contingency Plan should be
specified; and
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e. A Spill Control and Countermeasures Plan

This plan must describe in detail contingency
measures for potential spills and discharges from
material handling and/or transportation, including
the methods, means, and facilities required to
prevent contamination of soil, water, atmosphere,
uncontaminated structures, equipment or material
from the discharge of wastes due to spills; and
the equipment and personnel to perform emergency
measures required to contain any spillage, and to
decontaminate and/or remove and properly dispose
of any media, structures, equipment, or material
that becomes contaminated due to spillage,
accident, or other means.

7. Performance Monitoring and Evaluation Plan

Performance monitoring and evaluation procedures for
construction and implementation of the Remedial Action.
This plan must identify the parameters to be monitored
to ensure that performance standards identified in the
ROD and SOW are being met.

Design Phases and Reviews

The Remedial Design Work Plan, as may subsequently be
approved by EPA, shall be implemented by WNG in accordance
with the Remedial Design/Remedial Action Schedule contained
therein. Such implementation shall include EPA review
and/or approval of plans, specifications, submittals, and
other deliverables in accordance with Section XII of the
Consent Decree. The design documents shall be submitted to
EPA at three phases during preparation:

1. Preliminary Design Submittal (30% Design)

The Preliminary Design shall be submitted when the
design effort is approximately 30% complete. The
preliminary design shall reflect a level of effort such
that the technical requirements of the project have
been addressed and outlined, and may be reviewed to
determine if the final design will provide an operable
and functional Remedial Action. This submittal should
consist of the following:

a. Design Criteria;

b. Field Sampling Results;
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Results of any additional field sampling to
determine the extent of the remediation areas.

c. Preliminary plans, drawings, sketches reflecting
organization of the containment, pretreatment and
treatment systems;

da. Outline of required specifications;

These should reflect the organization of the final

specifications
e. Preliminary construction schedule; and
f. Project Delivery Strategy

Items to be addressed include procurement method
and contracting strategy, phasing alternatives,
review requirements, and contractor and equipment
availability concerns.

2. Phase II and III Intermediate Design Submittal
(60%Design)

An Intermediate Design Submittal shall be submitted at
completion of approximately 60% of the design effort
for Phases II and III. It will consist of a
continuation and expansion of the Preliminary Design
submittal. Any value engineering proposals will be
identified and evaluated at this submittal.

3. Pre-Final/Final Design Submittal (95%/100%)

The Final Design documents shall be submitted in two
stages for Phase I and Phases II/III. The first shall
be a submission of the 95% Remedial Design, i.e., a
completed design which has not been reviewed or
approved by EPA. The second stage or Final Remedial
Design shall incorporate EPA comments and revisions.

The pre-final (95%)/final design submittal will
include, at a minimum, the project drawings and
construction specifications needed to remediate the
Site. The specifications that will be produced will
include (1) Site clearing, excavation, and backfill
(including contort of runoff, runon, and demolition
method and disposal), (2) stabilization processes; (3)
asphalt paving; (4) concrete and miscellaneous
materials; (5) process equipment (screens, tanks, bins,
conveyors, pumps, air pollution control, piping and the
like); (6) dust, erosion and sedimentation control, and
(7) drainage. The drawings will provide sufficient
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detail such that all labor, materials, tools and
equipment necessary for the proper execution of the
contract will be clearly identifiable. The drawings
that will be produced include: (1) overall plot plans;
(2) excavation plan(s) and sections (showing limits of
work areas, cut and f£ill details, slopes, etc.); (3)
processing areas and details (screening and processing
area, temporary stockpiles, water storage tank, reagent
and cement storage, and feed facilities) including
elevations, general arrangement, and necessary
specialized equipment construction drawings; (4)
miscellaneous foundations and form construction
details; (5) stabilized soil cap and asphalt paving
details; (6) Final grading plan and details; (7) paved
surface drainage details; (8) peripheral site drainage
details; and (9) other miscellaneous drawings.

REMEDIAL ACTION WORK PLAN

XI.

The Remedial Action Work Plan will provide detailed plans
and schedules for implementation of the Remedial Action in
accordance with the Remedial Design, Remedial
Design/Remedial Action Schedule, and the consent decree and
attachments thereto. It will contain, at a minimum, the
following:

1.

2.

A description of the work and field operations;

Identification of the Remedial Action Team for
construction management, including the key personnel,
descriptions of duties, and lines of authority;

Identification of the Remedial Action construction
forces if the construction is to be accomplished by WNG
"in-house" resources; or a plan for the qualification
and procurement of the Remedial Action Constructor if
the constructor is to be obtained through a
construction contract;

A description of the roles and relationships of the ,
Project Coordinator, Remedial Design Professional, and
the Remedial Action Constructor;

A plan for the administration of construction changes
to include EPA review of changes that may impact the
implementation of the Remedial Action in accordance
with the consent decree and attachments thereto;

Construction Schedules for requests for proposals
and bids, selection of the Remedial Action
Constructor, contracting for the Remedial Action
and construction of the Remedial Action;
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7. A plan for identifying and complying with applicable
permitting requirements and environmental statutes;

8. A plan for implementing the Quality Assurance Project
Plan, Contingency Plan, Performance Monitoring and
Evaluation Plan and Operation and Maintenance Plans;
procedures and plans for the decontamination of
equipment and disposal of contaminated materials;

9. A Health and Safety Plan for field construction
activities which conforms with all applicable federal
and state occupational safety and health requirements
as set forth in the NCP; and

10. Requirements for project closeout.
XII. REVIEW AND APPROVAL OF REMEDIAL ACTION CONSTRUCTOR

Prior to initiation of any construction activities, WNG
shall submit the name and qualifications of the Remedial
Action Constructor for approval by EPA. Whether the
constructor is obtained by way of a construction contract or
through the assignment of "in-house" resources, the
information submitted will include sufficient detail to
allow EPA to make a full and timely evaluation. Approval
will be based on professional and ethical reputation,
previous similar experience, and demonstrated capability to
perform the required construction activities.

The Remedial Action Constructor may be the same as the
Remedial Design Professional.

XIIT. REVIEW AND APPROVAL OF THE CONSTRUCTION QUALITY CONTROL
PLAN

Prior to commencing Remedial Action, WNG will submit a
Construction Quality Control Plan prepared by the Remedial
Action Constructor which is indicative of the scope and
complexity of the work and all project requirements. The
Remedial Action Constructor is responsible for all
activities necessary to manage, control, and document work
to ensure compliance with all plans and specifications.
This plan is the Remedial Action Constructor's management
tool and shall include;

1. A description of all quality control personnel,

including names, qualifications, duties,
responsibilities, and all lines of authority;
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2. A ‘copy of a signed letter describing the duties,
responsibilities and delegations of authority of the
quality control manager;

3. Quality control inspection criteria, including
frequency and specific content of inspections;

4. Control testing procedures for each specific test,
including proof that personnel and laboratories
performing tests are qualified, and that equipment and
procedures used comply with applicable standards;

5. Procedures for scheduling and managing submittals,
including those of subcontractors, off-Site
fabricators, suppliers, and purchasing agents; and

6. Reporting procedures, including frequency of reports
and report formats.

XIV. CONSTRUCTION CONFERENCES

1. Pre-Construction Conference

Prior to the start of construction, WNG will initiate a
pre-construction conference to include the Project
Coordinator, EPA RPM, designated EPA Oversight
Officials, Remedial Design Professional, and Remedial
Action Constructor.

The purposes of the conference will be to:

a. Establish relationships among all parties,
including lines of communication, lines of
authority, and scope of work;

b. Review methods for documenting and reporting
inspection data;

c. Review methods for distributing and storing
documents and reports;

d. Review work area security and safety protocols;

e. Discuss any modifications of the construction
quality assurance plan to ensure that Site-
specific considerations are addressed; and

f. Conduct a Site reconnaissance to verify that the
design criteria, plans, and specifications are
understood, and to review material and equipment
storage locations.
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The pre-~construction inspection and meeting shall be
documented and minutes of such meeting shall be
transmitted to all parties.

2. Pre-Certification Inspection

Upon notification of project completion, EPA will
conduct a pre-certification inspection of the entire
Site to determine whether the project is complete, all
aspects of the approved plans and specifications have
been implemented, and the remedy is operational and
functional. A Pre-certification Inspection Report
shall outline any outstanding construction items noted,
actions required to resolve such items, including
completion schedule(s), and a date for final inspection
if required. This may also include a demonstration
that performance standards have been met.

If no additional inspection is required, EPA may
certify the remedy in accordance with Section XV of the
consent decree.

3. Final inspection (if required)

Upon notification of completion of any outstanding
construction items, EPA will conduct a final
inspection. The Pre-certification Inspection Report
will be used as a checklist with the Final inspection
focusing on the outstanding construction items.

If no additional inspection is required, EPA shall
certify the remedy in accordance with Section XV of the
Consent Decree.

PROJECT CLOSEOUT REPORT

At the completion of the Remedial Action and EPA inspection,
WNG shall prepare a Project Closeout Report which certifies
that all RD/RA items contained in the consent decree and
attachments and any incorporated documents (e.g., plans and
specifications) have been completed, and that the remedy is
operational and functional. The report shall include, but
not be limited to:

a. Synopsis of the Remedial Action and certification
of the design and construction;

b. Explanation of any modifications to the plans and
why these were necessary for the project;

c. Listing of the performance standards, criteria,
and other requirements established before the
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Remedial Action was initiated, for judging its
functioning and an explanation of any failures to
attain these criteria;

d. Results of facility monitoring, indicating the
Remedial Action will meet or exceed the
performance standards;

e. Explanation of the operation and maintenance
(including monitoring) to be undertaken; and

f. "Record Drawings" of the Project ("As Builts").

XVI. RD/RA PROGRESS REPORTS

The WNG shall provide EPA with signed monthly progress
reports during the design and construction activities, and
annual progress reports during the long-term operating and
maintenance period following treatment. Progress reports
shall be prepared in letter format with the following
headings:

PROGRESS REPORT
SITE NAME:
PREPARED BY:
REPRESENTING:
DATE:
REPORTING PERIOD:
PERCENT COMPLETED: A description and estimate of the percentage

of the RD/RA completed;

MONTHLY REPORT: Reports shall include the results of all
data generated during the preceding months
work, a description of key staffing changes,
and detailed explanations of anticipated
problem areas and recommended solutions to
include technical and scheduling
implications.
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XVII. RECORD PRESERVATION
WNG shall submit a Records Preservation Report detailing the

provisions for final storage of all records, consistent with
the requirements in the consent decree.
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Legal Description Burlington Northern Property

Tacoma Tar Pits

COMMENCING AT THE MONUMENT IN THE INTERSECTION OF “0" STREET AND EAST 18TH
STREET, IN THE CITY OF TACOMA, STATE OF WASHINGTON;

THENCE ALONG THE MONUMENTED CENTERLINE OF SAIO EAST 18TH STREET NORTH 81"18'11"
EAST, 848.71 FEET TO A FOUND MONUMENT AT THE BEGINNING OF A CURVE:

THENCE CONTINUING NORTH 81°18'11" EAST, 1149.6 FEET TO THE CENTERLINE OF
BURLINGTON NORTHERN'S “DRAWBRIDGE LINE", BEING THE CENTERLINE OF A 200 FOOT WIDE
EASEMENT;

THENCE ALONG THE CENTERLINE OF SAID “DRAWBRIDGE LINE" SOUTH 61°05'06" EAST TO
THE INTERSECTION WITH THE PROJECTION OF THE CENTERLINE OF EAST "J' STREET AND
THE TRUE POINT OF BEGINNING;

THENCE CONTINUE ALONG SAID “DRAWBRIDGE LINE" SOUTH-61°05'06" EAST TO THE WESTERLY
* RIGHT OF WAY OF RIVER STREET AND THE TERMINUS OF THIS DESCRIPTION.
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A.parcel of land situate tn Section 3, Tovnsh(p 2d

North, Range 3 East of the Willamette Mecidian, City of Tacoaa,
County of plefce, State of Histington, being a portion of Lots °

= 1 through 6, both {nclusive, of Block 7146, Lots 1 through S,
both fnclusive, of Block 7246 and vacated South 22nd Street,

»2ll located in Indian Addition to the City of Tacoma, bounded
and described as follovs: {

- -
- . .,

. T Beqinnlnq at'a polnt on the vestetlr 1ine of said tot
" .1 of Block 7146 vhich bears South 20 degcees 41 minutes 53 seconds’
West, 355.91 teet from the most notthetly cocner of sa{d Lot *
' 1
thence ulonq the vestetly'llne ot said tot 1 of Block .
7146 and extending across sald vacated South 22nd-Street and
along the vestecly 1liné of sald Lot 1 of Block 7246, South 20
degrees {1 minutes S3 seconds West, 458,49 feet to a point on
the nocthvesterly line of a paccel of land conveyed by the Unfon
- pacific Rallroad Company to the City of Tacoma by Quitclaim Deed,
dated October 1, 1951, UPRRCo. UL.S. D.A. 20543
. thence along sald northvesterly line Worth 54 deg:ee:
S8 minutes 43 secoands East, 345.8S feets
thence North 26 degrees S2 minutes S8 seconds West,
202 0l feet to the beginning of a cucve concave southwvestecly
having a radius of 438,34 feet;
thence nocrthuestecly along sald curve. through a central

angle of 07 degrees 38 minutes 37 seccnds. s8. 46 feet to the .
Point of Beglaniag. - .

Contalning an area of 45,088 squace feet. mo:e ‘or less
(1.035 acres, more oc 1ess).
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TACOMA TAR PITS SITE TRUST AGREEMENT

This agreement, made and effective as of this day
of , 1991, by and among the party or parties listed
on Exhibit A hereby (the "Payor(s)") and (the

¥

"Trustee").

WHEREAS, the Payor(s) have executed a Consent Decree
with the United States of America ("United States") on behalf of
the Administrator of the United States Environmental Protection
Agency (“EPA") for the funding of response actions with respect
to the facility known as the Tacoma Tar Pits Site located in
Pierce County, Washington, and

WHEREAS, the Payor(s) shall deliver to the Trustee
pursuant to Section 2.1 of this Agreement the funds described in
said Consent Decree; and

WHEREAS, the Payor(s) desires that such funds and other
funds subsequently delivered by the Payor(s) pursuant to the
terms of this Agreement constitute a Trust Fund, to be held and
administered by the Trustee for the purposes hereinafter set
forth; and

WHEREAS, the United States has reviewed the terms of
this Agreement;

NOW, THEREFORE, in consideration of the promises and of

the mutual covenants contained herein, the parties hereto agree

APPENDIX D



as follows:
ARTICLE I
1. PURPOSE, NAME AND ACCEPTANCE OF TRUST
1.1 Trust Fund Purpose. The purpose of this Trust is
to collect and maintain the funds necessary to satisfy dgsts,
obligations, and liabilities other than penalties incurred in
connection with this Agreement, the Consent Decree lodged in

United States v. Joseph Simon & Sons, Inc., et al., Civil Action

No. C90-5373B, consolidated with Burlington Northern Railroad Co.
V. Washiﬁ on Natural Gas Co., et al., Civil Action No. C89-
155TB (consolidated) (the "Consent Decree'), and implementation
of response actions for the Tacoma Tar Pits Site. |

1.2 Name of Trust. The Trust - shall be known as the
Tacoma Tar Pits Site Trust Fund (the "Trust Fund%).

1.3 Nature of Funds. The funds paid by Payor(s) to
the Trust are not payments of fines, penalties, or monetary
sanctions, nor are they amounts forfeited as collateral posted in
connection with a proceeding which could result in imposition of
such fines, penalties, or monetary sanctions. Furthermore, the
payment of the funds by the Payor(s) shall not be construed as an
admission of liability, under the common law or any federal or
state statute or regulation, in connection with the Tacoma Tar
Pits Site or any other matter.

1.4 Acceptance of Trust and Compensation of Trustee.

The Trustee shall be a trust company, bank, or other financial

institution in good standing, if there be such an entity willing,



qualified and able to accept the trust upon reasonable or
customary terms. The Trustee hereby accepts the trust, duties,
obligations, and requirements specifically imposed on it by this
Agreement and fhe Consent Decree, and agrees to carry out and
perform, punctually, such duties, obligations, and requitements
(and only such duties, obligations, and requirements). No
implied duties, obligations, or requirements wil} be read into
this Agreement against the Trustee. o

1.5 Compensation of Trustee. The Truétee shall be

compensated for its services from the funds paid to the Trust.

ARTICLE II

2. THE TRUST FUND
2.1 Trust Estate and Payor's Obligations. The Trust

Estate shall consist of the funds contributed by the Payor(s) to
the Trust for the above-stated purposes and all interest and
income earned on such funds.

ARTICLE IIIX

3. DISBURSEMENT OF TRUST FUNDS

3.1 Regional Administrator of EPA, Region 10. The

Regional Administrator of EPA, Region 10 shall have all authority
to advise the Trustee with respect to the payment of obligations
‘and liabilities incurred in connection with the Consent Decree,
including implementation and funding of the response actions and
payment of government response costs.

3.2 Authority of Regional Administrator. The Payor(s)

hereby authorize and the Trustee hereby delegates the ﬁower and



duty to the Regional Administrator to take all such action as the
Regional Administrator deems necessary or appropriate for the
supervision and coordination of the response actions and
compliance with terms of the Consent Decree, including
disbursement of Trust Funds. N
ARTICLE IV
4., TRUSTEE'S POWERS

The Trustee shall have, in addition to those powers
specified elsewhere herein and the general powers of the office,
the following powers with respect to the Trust Fund, which powers
shall be exercised in a fiduciary capacity and upon the advice
and concurrence by the Regional Administrator in £he best
interest of this Trust and for the purposes thereof:

4.1 pPayment of Expenses of Administration. To incur
and pay any and all charges, taxes, and expenses upon or
connected with this Trust or the Trust Fund in the‘discharge of
its fiduciary obligations under this Agreement.

4.2 Preservation of Principal and Investment of Trust

Estate. To at all times hold the assets of this Trust in a money
market account (or similar interest bearing account) available
upon demand. Nothing in this Agreement shall be construed as
authorizing the Trustee to carry on with the Trust Estate any
business or to divide the gains therefrom. The sole purpose of
this Trust is to authorize the investment of the Trust Estate

pending use of the Trust Estate for the purposes of the Trust.



4.3 Delegation of Ministerial Powers. To delegate
such ministerial powers and duties as it may deem to be

advisable.

4.4 Discretion in Exercise of Powers. To do any and

all other acts which it shall deem proper to effectuate the
powers specifically conferred upon it by this Agreement.
ARTICLE V ..
5. ACCOUNTS AND REéORDS

5.1 Separate Records to be Kept.

(a) The Trustee shall keep, or direct suitable
accountants, if any, to keep, proper books of records and
accéunts, separate from all other records and accounts, in which
complete and correct entries shall be made of all transactions
relating to the Trust Fund in accordance with federal
governmental accounting procedures and practices.

(b) All books, records, and accounts shall be
preserved and retained by the Trustee for at least six years
after the completion of the response actions, including operation
and maintenance.

ARTICLE VI
6. SUCCESSOR TRUSTEES

6.1 Resignation of Trustee. The Trustee may at any
time resign from the Trust hereby created by giving not less than
sixty (60) days written notice to the Regional Administrator, and
such resignation shall take effect upon the day specified in such

notice, unless a successor Trustee shall have been sooner



appointed by the Regional Administrator as hereinafter provided,
in which event such resignation shall take effect immediately
upon the appointment of a successor Trustee.

6.2 Removal of Trustee. Notwithstanding Section 6.3
hereof, the Trustee may be removed at any time, with or Without
cause, by a written instrument delivered to the Trustee and
signed by the Regional Administrator.

6.3 Appointment of Successor Trustee. In the event
that the Trustee hereunder shall resign or be removed, a
successor may bebappointed by the Regional Administrator by a
written instrument signed by such Regional Administrator and
delivered.to the Trustee. Every successor Trustee shall be a
trust company, bank, or other financial institution in good
standing, if there be such an entity willing, qualified, and able
to accept the trust upon reasonable or customary terms.

6.4 Transfer to Successor Trustee. Every successor
Trustee appointed under Section 6.3 above shall execute,
acknowledge, and deliver to its predecessor, an instrument in
writing accepting such appointment hereunder, and thereupon such
successor Trustee, without any further act, deed, or conveyance,
shall become fully vested with all the estates, rights, powers,
trusts, duties, and other obligations hereunder of its
predecessor.

6.5 Merger or Consolidation of Trustee. Any
corporation or association into which the Trustee or any

successor to it may be merged or converted, or with which it or



any successor to it may be consolidated, or any corporation or.
association resulting from any merger, conversion, or
consolidation to which the Trustee or any successor to it shall
be a party, shall be a successor Trustee under this Agreement
without the execution or filing of any paper or any otheY act on
the part of any of the parties hereto, notwithstanding anything
to the contrary herein.
ARTICLE VII
7. TERMINATION OF TRUST

7.1 Termination of Trust. This Trust shall terminate

upon completion of the response actions, including operation and
maintenance of the remedy or upon compliance with all terms of.
the Consent Decree and depletion of all funds in the Trust,
whichever occurs first, and the notification of the Trustee of
such completion by the Regional Administrator of EPA, Region 10.

7.2 Distribution of Trust Fund Upon Termination. Upon

termination of this Trust, the Trustee shall liquidate the assets
of the Trust and thereupon distribute the entire remaining Trust
Fund, including all accrued, accumulated and undistributed net
income, to the Payor(s) and other settling parties in proportion
to their respective actual payments to the Trust Fund during the
term of the Trust. If any Payor, or its successor, cannot be
located within one hundred eighty (180) days after the
termination date after diligent effort, its share of the Trust
shall be deemed to be waived, and the Trustee shall distribute

that share to the Payor and remaining settling parties in



proportion to their respective actual éayments to the Trust Fund
during the term of the Trust.
ARTICLE VI
8. MISCELLANEOUS

8.1 Particular Words. Unless some other meariing and
intent is apparent from the context, the plural shall include the
singular and vice versa. Masculine, feminine, and neuter words
shall be used interchangeably.

8.2 conflict with Consent Decree or Appendices. In
the event that this Agreement conflicts with any provision of the
Consent Decree and/or the Appendices attached to the Consent
Decree, the Consent Decree shall control and shall govern this
Agreement.

8.3 Governing Jurisdiction. The validity,
interpretation, and performance of this Agreement shall be
governed by the laws of the State of Washington.

8.4 Irrevocability. This Trust Agreement is

irrevocable unless amended by court order, except for ministerial
amendments not affecting the substance of the Agreement.
IN WITNESS WHEREOF, the parties hereto have caused this

instrument to be executed by persons authorized to sign on their



behalf by signing below as of the day and year first written

above.

as Trustee .
1!

By:
Name:
Title:
By:
Name:
Title:



BURLINGTON NORTHERN RAILROAD COMPANY
TEMPORARY LICENSE AGREEMENT PERMITTING ENTRY TO PROPERTY

This agreement ("License Agreement") is entered into this

dav of , 1991, by and between Burlington Northern

Railroad Company ("BN"), Licensor, and Washington Natural Gas
Ccmpany ("Licensee").
WHEREAS, Licensee has requested permission for itself and/or
its designated agents/consultants to enter upon BN property; and
WHEREAS, BN is willing to grant temporary license for such
entry, subject to the terms and conditions hereinafter set forth.
NOW, THEREFORE, the parties hereto, intending to be legally
pound, agree as follows:

1. PERMISSION, LOCATION, AND ACCESS

Subject to the terms and conditions hereinafter set forth,
BN grants a temporary license to Licensee and its designated
agents/consultants to enter upon the property of BN located in
Pierce County, Washington, as more particularly described in
Exhibit A attached hereto and incorporated herein, for the sole
purpose of carrying out the response actions required by the
Record of Decision ("ROD") for the Tacoma Historical Coal
Casification Site ("Site") signed on December 30, 1987 or the
Consent Decree between the United States of America and Liéensee
for the Site ("WNG Consent Decree'), or such additional response
actions at the Site as the United States Environmental Protection

Agency !("EPA") may require ("Response Actions").

TEMPORARY LICENSE AGREEMENT - 1 APPENDIX E
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2. LIABILITY

Licensee hereby releases and agrees to protect, defend,
indemnify, and save harmless BN, its subsidiaries, officers,
employees, and agents against all claims, liabilities, demands,
actions at law and equity, judgments, settlements, losses, costs,
including attorneys' fees, fines, penalties, damages, and
expenses of every character and nature whatsoever (hereinafter
referred to collectively as ‘'"claims") involving, without
limitation, ©personal injury, including death, suffered or
sustained, directly or indirectly, by the officers, employees,
and/or agents of BN and its subsidiaries, Licensee and its
officers, employees, and/or agents, and all other persons
whonmsoever, or damage to or contamination, loss or destruction of
property of any kind by whomsocever owned, contributed to,
resulting from, arising out of, or occurring in connection with
the entry or presence of Licensee and its officers, employees,
agents and/or consultants on BN property; provided, however, that
the scope of this provision shall not extend to claims based
solely upon the fact that Licensee or its agents/consultants have
conducted scientific tests or analyses at the site pursuant to
this License Agreement and that the results of such tests or
analyses show that BN or any other person has contributed to
contamination at the site; and provided further that Licensee
does not indemnify and shall not be liable for injury to or death
of BN's employees or agents, or rolling stock belonging to BN or

cthers, or shipments of third parties in the <course of
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transportation, to the extent such injury, death, or damage is
caused by BN's negligence. If any claim covered by this
paragraph is asserted, Licensee shall assume, at its own expense
on behalf of BN, its subsidiaries, officers, enployees, and
agents, the defense of any such claims which may be brought
against BN and shall pay on behalf of BN the amount of any
settlement agreed upon, judgment that may be entered, and any
other amounts assessed in connection therewith, plus all costs
and expenses.

Licensee agrees to waive any and all statutes of limitation
applicable to any controversy or dispute arising out of its work
on BN's property for the duration of this License Agreement.

3. INSURANCE

No work of any character shall be started on the property of
BN until:

a. An acceptable certificate of insurance specifying
that the policy is applicable to the particular work has been
furnished to and accepted by BN, naming BN as an additional
insured and providing the following insurance coverage:

(1) Worker's compensation and employers'
liability insurance and satisfaction of
statutory requirements of the state where the
property covered by this agreement is
located;

(ii) Comprehensive 1liability insurance with a

dollar limitation of coverage not less than a

TEMPORARY LICENSE AGREEMENT - 3
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combined single limit of One Million Dollars
($1,000,000) per any one occurrence for all
loss, damage, costs, and expenses, including
attorneys' fees, arising out of Dbodily
injury, liability, and property damage
liability during the policy period. Such
policy shall be endorsed to reflect
contractual liability insurance, specifically
relating to the indemnity provisions of this
agreement and with the exclusion <for any
activities conducted within fifty feet (50')
of railroad tracks deleted; -and

(iii) Automobile liability insurance, if
applicable, having a combined single limit of
One Million Dollars ($1,000,000) per
occurrence.

b. All insurance described above shall be maintained
until all work carried out hereunder has been satisfactorily
completed; provided, however, that upon completion of remediation
activities upon BN's property, Licensee may request modification
of the amount of insurance required above to cover the continuing
ground water monitoring required by the ROD or the WNG Consent
Decree.

c. The insurance companies issuing the policies may
cancel or make significant changes in the coverage only upon 30

days' notice to BN. It shall be the responsibility of Licensee

TEMPORARY LICENSE AGREEMENT - 4
J1\JBB\16065-89.008\520ACCESS . AGR



to replace such coverage if canceled or if significant changes
are made, such that insurance meeting the above requirements
remains in force throughout the pendency of Licensee's work on BN
property.

d. After BN has advised Licensee that the limits,
form, and substance of the insurance policies and certificates
are acceptable, said policies and certificates shall be forwarded
to the Division General Manager ("DGM"), or his designee, with a
copy to the Regional Environmental Engineer ("REE"), as specified
in this License Agreement.

e. The acceptance of the insurance by BN is not
intended to and shall not reduce, limit, affect, or modify the
primary obligations and 1liabilities of Licensee under the
provisions of this License Agreement.

4, ENTRY UPON PROPERTY

Licensee shall notify BN's DGM, or his designee, the REE,
and BN's counsel by telephone at least forty-eight (48) hours in
advance before entering upon or starting any work upon BN
property. The DGM is Mr. L. E. Mueller, (206) 467-3345. If the
DGM appoints a designee ("Designee"), the DGM shall notify
Licensee of such appointment in writing. The REE is M. L. Burda,
(913) 661-4439. BN's counsel is John C. Bjorkman or Jillian

Barron, Preston Thorgrimson Shidler Gates & Ellis,

(206) 623-7580.

TEMPORARY LICENSE AGREEMENT - 5
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No entry or use of BN's property will be permitted until
this License Agreement is signed and permission, in writing, has
been received from BN's counsel, the DGM, Designee, and/or REE.

5. BN OPERATIONS

2ll operations of Licensee shall be carried on in such a
manner so as not to interfere with BN property and operations or
the use of BN facilities. Licensee shall consult with BN
concerning any proposed construction or excavation on BN's
property at least seventy-two (72) hours in advance of the
commencement of such work. If, in the opinion of the DGM or
Designee, conditions warrant at any time, BN will provide
appropriate flag service and protection to 1its property,
employees, and customers at the expense of Licensee, and Licensee
will pay to BN the full cost and expense thereof within thirty
(30) days of receipt of a billing for the flag service.

6. CROSSING OR FOULING TRACKS

In no event shall equipment or material be transported
across BN's track without advance notice by telephone of at least
forty-eight (48) hours to the DGM or Designee and the DGM's or
Designee's permission, so that BN may arrange for the necessary
protection at and about the track. Such permission shall be
reasonably given by the DGM or Designee. Licensee agrees not to
enter upon or foul BN track until given specific permission and

signal to do so by a BN flagman, when one is posted.
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7. CLEARANCE

All equipment located or material in use upon BN property
shall be kept at all times not less than fifty feet (50') from
the nearest rail or any track, except for equipment or material
necessary for sampling, monitoring or other Response Actions at
locations within said fifty feet (50'). Licensee shall give BN's
DGM or Designee notice by telephone forty-eight (48) hours prior
to entering into said fifty foot (50') area, and shall enter such
area only after receiving permission. Such permission shall be
reasonably given by the DGM or Designee. Licensee shall conduct
its operations so that no part of its equipment shall foul any
track, transmission, signal, or communication line or any other
structure on the property.

8. MONITORING WELLS

Monitoring wells installed on BN's property shall be
constructed and maintained so that their tops are flush with the
surrounding grounds and they can withstand vehicle traffic. Each
well shall be fitted with a locking top or cover, which shall be
kept locked except when Licensee is actually working on the well.
At the conclusion of Licensee's work on BN's' property, such
monitoring wells and any associated apparatus shall be removed
and Licensee shall fill and close the wells in accordance with
applicable law and regulations.

9. RESTORATION OF PREMISES

Upon completion of the work, Licensee shall remove all

machinery, equipment, material, rubbish, and other property of
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Licensee and <shall 1leave the property in a condition
substantially equivalent to its condition immediately prior to
Licensee entering on the property, except to the extent a
different condition is required by the ROD, the WNG Consent
Decree or by additional terms of Site remediation established by
EPA.

10. PROVIDING REPORTS/SPLIT SAMPLINGS

Licensee agrees to provide BN's counsel with a complete copy
of any and all documents, reports, analyses, test results,
conclusions or recommendations (""documents") relating to
Licensee's work on BN's property within ten (10) working days of
the generation of such documents. BN shall have the right to
designate its own consultant to accompany Licensee's
agent/consultant at all times, to photograph Licensee's agent's
actions and to obtain split samples of all samples taken.

11. TERM OF LICENSE

Unless modified by agreement of the parties, this License
Agreement shall extend until completion of the Response Actions
at the Site. Licensee shall notify BN's counsel, the DGM or
Designee, and‘REE when use of the property or work is completed.
Under no circumstances shall this License Agreement be construed
as granting Licensee any right, title, or interest of any kind or
character in, on, or about the land or premises of BN.

12. EFFECT OF AGREEMENT

This License Agreement supersedes all prior 1license

agreements Dbetween Licensor and Licensee and/or Licensee's
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agents/consultants, including Envirosphere or Ebasco
Environmental.

13. APPLICABLE LAW

Licensee agrees that the laws of the State of Washington

shall apply to this License Agreement.

IN WITNESS WHEREOF, the parties hereto have caused this

License Agreement to be executed as of the date first above

written.
WITNESS: BURLINGTON NORTHERN RAILROAD
COMPANY
By By
Dated:
Address
Title
WITNESS: WASHINGTON NATURAL GAS COMPANY
By By
Dated:
Address
Title
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Legal Description Burlington Northern Property

Tacoma Tar Pits

COMMENCING AT THE MONUMENT IN THE INTERSECT ION OF “0" STREET AND EAST 18TH
STREET, IN THE CITY OF TACOMA, STATE OF WASHINGTON:

THENCE ALONG THE MONUMENTED CENTERLINE OF SAID EAST 18TH STREET NORTH 81°18'11"
EAST, 848.71 FEET TO A FOUND MONUMENT AT THE BEGINNING OF A CURVE:

THENCE CONTINUING NORTH 81°18°'11" EAST, 1149.6 FEET TO THE CENTERLINE OF
BURLINGTON NORTHERN'S “ORAWBRIDGE LINE" BEING THE CENTERLINE OF A 200 FOOT WIDE

EASEMENT;

THENCE ALONG THE CENTERLINE OF SAID "ORAWBRIDGE LINE™ SOUTH 61°05'06™ EAST TO
THE INTERSECTION WITH THE PROJECTION OF THE CENTERLINE OF EAST "J™ STREET AND
THE TRUE POINT OF BEGINNING:

THENCE CONTINUE ALONG SAID “DRAWBRIDGE LINE™ SOUTH 61°05'06" EAST TO THE WESTERLY

‘Q

* RIGHT OF WAY OF RIVER STREET AND THE TERMINUS OF THIS DESCRIPTION.

exe==
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RIGHT OF ENTRY AGREEMENT

THIS AGREEMENT is made and entered into as of the day of
_ . 19__ , by and between UNION PACIFIC RAILROAD
COMPANY, a Utah corporation (hereinafter the “Railroad"); and
WASHINGTON NATURAL GRS COMPANY, a Washington corporation
(hereinafter "Licensee" or “WNG").

IT I8 MUTUALLY AGREED BY AND BETWEEN THE PARTIES HERETO AS
FOLLOWS :

I, DEFINITION OF LICENSEEK,

For purposes of thilis agreement, all references in this
agreement to the Licensee shall include the Licensee's contractors,
subcontractors, officers, agents and employees, and others acting
under its or their authority.

II. RIGHT GRANTED: PURPOSE,

The Railrcad hereby grants to the Licensee the right, during
the term hereinafter stated and upon and subject to each and all of
the terms, provisions and conditions herain contained, to enter
upon and have ingress to and egress from the portion of Railroad's
property (hereinafter called ‘"premises") in the vicinity of
Railroad's Freight House, at or near the intersection of Canal and
Lincoln Streets, at Tacoma, Plerce County, Washington, as shown on
the attached print dated September 26, 1991, marked Exhibit “B,"
for the purpose of conducting remediation at the Tacoma Tar Pits
Site ("Site") as required by the Consent Decree entered in favor of
WNG (hereinafter "WNG's Consent Decree") in Burlington Northern

Railroad Co. v. Washington Natural Gag Company, et. _al and United

States of America v. Joseph Simon & Song, Inc. et al., U.S8.D.C. (W.
Dist. Wa.) No, 89-155TB, consolidated with C89-489TB and C90-5373B,

(hereinafter "Tar Pits Litigation") including but not limited to
the operation of monitoring wells previously installed by Licensee
on the premisges.,

III. AND CONDIT NE EXHIBITS D A-1.

The terms and conditions contained in Exhibits A and A i,
attached, are hereby made a part of thia agreement.

Iv. E 8SE 0 BE RN ICENSEE:
RAILROAD REPRESENTATIVE.

The Licensee shall bear any and all costs and expenses
associated with any work performed by the Licensee, or any costs or
expanses ilncurred by the Railroad relating to this agreement. All
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work performed by Licensee within 8.5 feet of the centerline of
Railroad's tracks located on the premises shall be performed in a
manner not inconsistent with Railroad's operations on the tracks
and following notice to the Railroad's local Superintendent or his
authorized repragentative (hereinafter the “*Railroad
Representative") who for the purposes of this agreement shall be:

Raymond Oneida - Manager - Track Maintenance,
402 s. Dawson Street, Seattle, WA 98108
(206) 764-1467.

At the conclusion of its work on the premises, Licensee shall
restore the premises to a condition comparable to that existing at
the commencement of Licensee's work except to the extent a
different condition is required by WNG's Consent Decree or by
additional terms of site remediation established by EPA.

V. TERM: TERMINATION.

The grant of right herein made to Licensee shall commence on
the date first herein written above, and continue until WNG has
discharged Site remediation required by WNG's Consent Decree. In
order to terminate its ongoing obligations under this agreement,
Licensee shall provide Railroad with written notice of its
completion of remedial efforts at the Site and intent to terminate
thig agreament.

vI. ERT T 8U CE.

A. Bafore csommencing any work, the Licensee will provide the
Railroad with a Certificate issued by 4its insurance carrier
providing the insurance coverage required pursuant to Exhibit A-1
of this agreement in a policy which containa the following
endorsemant:

“Union Pacific Railroad Company is named as additional
insured with respect to all liabilities arising out of
Ingured's, as Licensee, performance of any work on the
property of the Railroad."

B. Licensee warrants that this agreement has been thoroughly
reviewed by its insurance agent(s)/brokers() and that said
agent(s)/broker(s) has been ingtructed to procure insurance
coverage and an endorsement as required herein,

C. All insurance correspondence shall be directed to: Union

Pacific Railroad Company, General Director - Contracts and Real
Estate, Room 1100, 1416 Dodge Street, Omaha, Nebraska 68179.

Page 2 - RIGHT OF ENTRY AGREEMENT




® ®

VII. CTION OF FIBE T E SYSTEMS,

Fiber optic cable systems may be buried on Railroad's
property. Protection of the fiber optic cable systems is of
extreme importance since any break could disrupt service to users
resulting in business interruption and loss of revenue and profits.
Prior to beginning any work, the Licensee shall telephone the
Railroad at 1-800-336-9193 (a 24-hour number) to determine if fiber
optic cable is buried anywhere on the property set forth herein.
If it is, the Licensee shall also comply with and be subject to the
provisions contained in Section 6 of Exhibit A,

VIII. F ABIL : CH E LAW: E OF FORUM

Thie sgreement shall be governed, construed, and enforced in
accordance with the laws of the State of Washington. Litigation
arising out of or connected with this agreement may be ingtituted
and maintained in the U.S. District Court for the Western District
of Washington at Tacoma or the state courts of Oregon only, and the
parties congent to jurisdiction over their person and over the
subject matter of any such litigation, in those courts, and consent
to service of process issued by such courts.

IX. §PECIAL PROVISIONS,

Licensee shall permit Railroad, upon Railroad's request,
access to all reports, data, memoranda, work plans and any other
documents related to the Site remediation excepting those documents
protected by the attorney-client or work-product privileges.

Licensee shall notify the Railroad Representative of any
planned excavation on the premises or planned construction of any
temporary or permanent facilities on the premises seventy-two (72)
hours prior to commencing such excavation or construction.
Railroad shall have the right to consult with Licensee concerning
any proposed construction or excavation on the premises.

Monitoring wells installed on the premises shall be
constructed and maintained so that the top(s) thereof are built
flush with the surrounding grounds, so as not to present a tripping
hazard, and shall be constructed so as to withstand vehicle
traffic. Each well shall be fitted with a locking top or cover,
which shall be kept locked, except when Licensee is actually on the
Site working with the well, At the conclusion of the term of this
agreement, Licensee shall remove each well and all assoclated
apparatus, and grout or otherwise cause the well shaft to be filled
and closed in accordance with any applicable law or regulation.

This agreement also serves to cancel and supersede all prior
agreemants between the parties concerning access to the premises,
provided, however, that any rights or causes of action accrued
under such prior agreement shall be retained.
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IN WITNESS WHEREOF, the parties hereto have executed this
agreement in duplicate as of the date first herein written.

UNION PACIFIC RAILROAD COMPANY

By:

Diractor - Contracts

WASHINGTON NATURAL GAS COMPANY

By:
Title:

Qroce/UPRR/Tacoma/Rt-Entry. Agr
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' ( EXHIIT A

Pl 1. NOLICC OF COMMENCLNENT OF WORK - FLACGIKG,

: Ihe (icenses agrees 10 notify the Railroad Representative at least €8 hours in advance of Licensee
conmencing 115 work and 4t legst 24 hours in advance of proposed performance of any work by the Licensee ia which any
person or equipment will be within 25 feet of any track, or will De near ecough to any teack that any equigment
extens on (such g, bat not limited to, a crane boom) will redch to within 25 feet of any track. Upsa receipt of such
notice, the Ryilroad Representative will determioe and inform the Licensee whether 4 Ha?mn 0ged be presant and
whether the Licensee need implament any special R;oto&me or safety mgasun?. (f any {lagmen of other specigl
grhztocnéu:'ormwe;y :;ug?u;g: a;g.rrgomedigz t R?':rogdné :(ucg*g:mn]u H'ge. ‘ow :’t\a!i;conrg;s e?pense u:th
understandi i 1 g provides an | services consee no telieved
any of its respggsig?!mos or lcabﬁnﬂs set for¥h ho?gin. 990

Section 2. LIMITATION AND SUBOROINATION OF RIGHTS GRANIED.

(9) [he fouqoi:g grant of right is subject and subordinate to the prior and continuing right and odligation of
the R3ilroad 1o use anG maintain (1S entire proparty including the right and power of the Railrodd 10 constryct,

MBIAtAin, repair, ranew, yse, operdte, change, modify or relocate rdiiroad tracks, roadways, sn?ml, comrunicat on,
fiver optics, or other wirelines, g:polmes and other facilities ypan, along or across any or all parts of its
coperty, alf or any of which may freely done at any time or times by the Railroad without liability to the
icensee or to any other party for campensation or damages.

. (b) The forogoing grant is also subject to @il outstanding sug:rigr rights (including those in favor of
licensees and lessees of the Rauroad's‘ofomrt;. and others) and the right of the Railr 10 refiew and extend the
some, and is made without covenant of titie or for quiet enjoyment,

Section 5. NQ INTERFERENCE WITH RAILROAD'S OPERATION.

No work parformed by Licensee shatl cause any interference with the constant, continuous and uninterrupted
use ?f the tracks, property and facilities of the Railcoad its lessees, Licensees of others, unless specifically
grm 1teq under this agreement, or specifically authorized in advance §v the Railroad Representative, Nothing shall

done or suffered 10 be done by the Licensee at any time that would in aay manner impair the safety thereof. When
not in uyse, Licensee's machinery and materials shall be kept &t least S0 feet from the centeriing of Railroad's
nearest track, and there shall be no crossings of Railroad’s tracks except &t existing open public ¢rossings,

Section 4. PERMIIS.

Prior to beginning any work, the Licenseq, 4t its sole expense, shall obtain all necessary permits to
perform any work contemplated by this agreement.

Section S, WECHANIC'S LIENS.

The (icensee shall pay in full atl persons who perform 1abor of provide marerials for the work to be
perforaed by Licensee. The Licensee shatl agt Rermsg er suffer any mechanic’s or materiaimen's liens of 4ny king or
Agture to be enforced against any property of the Railroad for any such work performed. The Licenses shall indemn:fy
and holg harmiess the Raiiroad from and against any and &1l liens, claims, demands, costs or expenses of whatsoever
adtyre 10 any way connected with or growing out of such work done, tabor performed, or materiadls fyurnished.

Section 6, FIBER OPIIC CABLE SYSIENS,

tf fibar optic cable is buried anywhere on the Railroad premises to be used by Licenses, the Licensee will
tefephone the telecommunications company(ies) involved, arrange for & cable locator and make acrangements for
retocation or other protection of the [iber optic cable prior 1o beginning anr work on Railroad‘'s premises. in
addition to the (iability terms elsewhere in this Agreement, the Licensee shail indemnify and hold the Railrox
harmiess dgainst and from afl cost, fiability and expense ufxatsoqver (including, without limitation, dttorney's fees
and coyrt Costs and expenses) arising out of of in any way contribyted 10 by any act or omission of the Liceasee, (15
subcontractor, agents and/or employess, that csuses Of in any way or degreq contributes to (1) 4ny damage to or
degtryction of an; telecomunications systam by the Licensee and/or its subcontractor a?ents and/or employees, on
Retiroads property, (2) any injury to or death of any person amployed by or on behalt of any telecomunications
:mny and/zor (te contractor, agents and/or employees, on Railread’s propecty dnd/or (3) day claim or ¢ayse of act:on
for atleged loss of profits or revenue by, or (0ss of service by 4 custamer or user of, such telecommunication

ompgny(ies).
ection 1. COMPLIANCE WITH LAKS.

In the prosecution of the work covered by this agreement, the Licensee shall comply with all applicat e
ederal, gtate and local laws, requlations and enactmants affecting the work, The Licensee shall yse only suct me* uds
$ are consistent with safety, both &5 concerns the Licensee, the licenses's a?gnts and employees, the offices,

icensee (without limiting the

pents, employees and property of the Railroad and the public i(n generai, The
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aneral ity of the foregoing) shall ), with alt applicable state and feder. kcupationaf safety and health acts
\204 roqul:fions. All ede?al Railroad Administration regulations shall be followed when work is performed on the
Raiiroad's property. |f any failure by the Licensée to comply with any such laws, reguiations, and enactments, shai!
cosylt in any fine, penalty, cost or charge being assessed, imposed or charged against the Railroad, the Licensee
shall roimburse and indemnify the Raiiroad for any such fine, penalty, c?st. or charge, including without limitation
attorney's fees, court costs and expenses. The Licensee further agrees in the event of any such action, upon notice
thereof being provided by the Railroad, to defend such action free of cost, charge, or expanse to the Rallroad.

Section 8. SAFLTY INSTRUCTIONS.

Safety of personnel, proporty, rail gperations and the public is of paramount importance in the prosecution
of the work pursuant to this agreement. As reinforcement and in furtherance of overal| safety measures to be observec
by the Licensee (and not by way of limitation), the following special safety cules shall be followed:

~ (a) The Licensoo shall kee? the job site free from safof¥ and health hazards and ensure that its employees
are com?otent and adequately trained in all safety and health aspects of the job. The Licensee shali have proper
f!r?t aid supplies available on the job site so that prompt first ald services can be provided ¢ anr g:rson that may
be n&ured on the job site. The Licensee shall promptiy notify the Railroad ?f any U.3, Occupational Safety and
Health Administration reportable injuries occurring to any person that may arise during the work performed on the job
site. The Licensee shall| have 2 non-defegable duty to control its eﬂp|ogee§, while they are on the job site or any
other property of the Railroad fo be certain they do not use, be under the influence of, or have in their possession
any alcoholic beverage or illegally obtained drug, narcotic or other substance.

. (b) The employees of the Licensee shall be suitably dressed to perform their duties safely and In a manner
that will not interfere with their vision, hearing or free use of thelr hands or feet., Only waist length shirts with
sleeves and trousers that cover the entire leg are to be worn, If flare-legged trousers are worn, the trouser bottons
must be tied to prevent catching, The employees should wear sturdy and protéctive footwear, Enoégg?esfﬁhell no;.uﬁar
or $ that acre highee

boots (other than work boots), sandals, canvas-type shoes or other shoes that have thin soie? : .
than normal. |n addition, the Licensee shall require its e«ﬁ!ovees 10 wear personal protective equipment as specitied
by Raliroad rules, requlations or Railroad officials overlooking the work at the job site. [n particular, the

protective equipment to be worn shall be:

(1) Protective head gear.fhat meets American National Standard-189.1-latest revision, It is suggested that
all hardhats be affixed with Licensee's or subconfractor's company logo or name,

(2) Cye grotection that meets American National Standard for occupational and educational eye and face
protection, 287.1-latest revision. Additional eye protection must be provided to meet specific job situations
such as welding, grinding, buraing, etc.; and

(?) Hearing protection which affords enough attenuation to give protection from noise fevels that will be
occureing on the job site,

(c) . All heayy equipment provided or leased by the Licensee shall be equipped with audible back-up warning

{f in the opinion of the Rajlroad Representative any of Licensee's or anxhofRit? sugcgntracfog‘?.equi;gg?:
@ Railroad Representative, s

evices,
$ unsafe for use on the Railroad's right-of way, the Licensee, at the request of

remove such equipment from the Railroad's right-of-way.

Section 9. INDEMNITY.

(a) As used in this Section, “"Railroad” Includes othec railroad companies using the Railread's prozerty at
or neac the location of the Licensee's installation and their officers, agents, and employees; "Loss™ includes loss,
dauage. ¢laims, demands, actions, causes of action, penalties, costs, and expenses of whaisoever nature, inclwding
court costs and attorneys' fees, which may result from: (a) injury o or death of persons whamsoever (inclucing the
Railroad's officers, agents, and employees, the Licensee's officers, agents, and employees, as well as any other
person); and (b) damage to or loss or destruction of Broperfy whatsoever (including Licensee's property, damaje to the

roadbed, tracks, equipment, or other property of the Railroad, or property in its care or custody).
As 3 major inducement and in consideration of the license and permission herein granted, the Licensee

(b)
shall, to the extent of its own negligence, indemnify and hold harmliess the Railread from any Loss which is Cue to or
arises from any cayse and Is associated In whole or in part with the work performed under this agreement, & breach of
the a?reement or the failure to observe the health and safety provisions herein, or any activity or cmission arising

out of performance or nonperformance of this agreement,

Section 10, RECSTORATION OF PROPERTY.

In the event the Railroad euthorizus the Licensee to take down any fence of the Railroad or in any manner
rove or disturb any of the other property of the Railroad in connection with the work to be performed by Liceasee,
thea In that event the Licensee shalf, as soon as possible and at Licensee's sole expense, rostore such fence and .
sther property to the same condition as the same were in before such fence was taken down or such other propef:y wa
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woved or disturbed, and the Licensee snall iQannifY and nold harmiess the Railroad, its officers, ageats and .
emplovees, againgt and from gny &nd &1 1igbility, 10SS, damages, claims, demdnds, costs and expenses of whatsoever -
nsture, ariging from the taking down of any fence or the moving or disturbance of any other property of the Railrsad.

Section 11. WAIVER OF BREACH.

The waiver Dy the Raitrodd of the breach of any condition, covendant or agreement herein contained 1o be
kept, observed and performed by the Licensee shall in no way impair the right of the Railroad to avail itself of gny
subsequent breach thereof,

Secrion 12. ASSIGNMENT - SUBCONIRACT (NG,

) The Licensee shyll not assign, sublet or sybcontract this agreemant, or any interest therein, withou! the
written consent of the Railroad and any attempt to S0 8ssign, sublet or subcontract withoyt the written consent of the
Railroad shall be void. 1f the Railroad ?:ves the Licensee permission to subcontract alf or any portion of the work
herein described, the Licensee is and shalt remain responsible for ait work of subcontractors and all work of
svbcontractors shall be governed by the terms of this agreement,

thibit A
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J EXHIBIT Al )
Right of Entry Agreemant

lasurance Requirements

Licensee shall, at its own sole cost and expanse, procure the following kinds of insyrance and promotily pay
whent due all premiums for that insurance, If it o elects, Railroad shall have the right to obtain such
ingurance ana Licensee shall promotly reimburse Railroad for that expense. (he following insursnce shail be
kept (A force during the life of this Agresmant:

Genera! Public Liability insurance providing bodily injury, including death, personal injury and
property damage coverage with & combined single (imit of at least $2,000,000 eacn occurrence or claim
and & qeneral‘aggrg¥cte limit of at (east $4,000,000. This insurance shall provide Broad Form
Contractual Liability covering the lndemity provisions contained in_this Agreemenr, Underground
hazard, ProductsCampleted Operations with products-cumpleted operation "83"96" of at least
;2,000.000. 4 separate qeneral aggregate for the pro&egt (150 Form CG 25 03 or equivalent), Broad Form
roperty 0amage, severability of interests and name Railroad 4s an additional insured with respect to
all lidbilities orising out of Licensee's obligation 10 Railruad in the Agreenent. (f coverage is
purchased on a "claims made™ basis it shall provide for at least 4 three (3) year extended reporting or
discovery period, which shall be invoked shoutd insurance covering the fime period of this Agreement be

cancelled,

Automobile Public Licbilit; insurance providing bodily injury and property damaqe with a combined
single 1imit of at least $2,000,000 each occurrence or ctaim, This insurance shall provide contractual
tiabifity by endorsement (S0 Form CA 00 25 or equivatent covering all motor vehicles including hired
and non-owned, mobile equipment to the extent it may be excluded from general (iability ingurance,
severanility of interests and name Rallroad 4s an additional insured with respect to all liabilities
arising out of Licensee's obligation to Railroad in the Agreement,

worker's Compensation insurance covering the statutory Iiabéiijr‘as determined by the compensation laws
of the state(s) affected by this Agreement and Employers' Liability. Also complionce with a(1 laws of
states which require participation in their state workecs' compensation fund,

fhe Licensee hereby waives its right to subrogation, as restx_:crs the above insyrance policy(ies). aqainst
Railroad for payments made to or on behaif of employees of Licensee or its ageats and for loss of (ts qwned
or leased property or property under its care, custody and control while on or nedr Railread's right-of way
or other real property. Licensee's lnsurance shail be primsry with respect fo any insurance carried by

Railroag.

Licensee shal! furnish to Railroad cectificate(s) af insurance evidencing the required coverage and
endorsement (s) and upon reques! & certified duplicate original of any of those policies, The insurdnce
camosny(ies) issuing such policy(ies) shal! notify Railroad in writing of any material aiferation inCluding
40y change in the rétroactive date in any “claims-made™ policies or substantial reduction of aggreqate
timits, f sucn Limits apply, or cancelldtion thereof at feast thirty (50) days prior thereto.

[he insurance policv(ies) shall be written by & reputable insurance combany or corpanies acceptable to

Railroag or wirh a current Best's lusursnce Guide Rating of B and Class VIl or berter. Such insurance
omoany shatl be autnorized to transact business in the srate(s) affected by this Agreement.

01720n




N : )
CONTRACTOR'S ENDORSEMENT

A. As a condition to entering upon Licensor's right-of-way to perform

work pursuant to this Agreement, Licensee's contractor: .
of (hereinafter

“Contractor") agrees to comply with all the terms and provisions of this
Agreement relating to the work to be performed and the insurance requirements

set forth in Exhibit A-1.

B. Before the Contractor commences d4ny wotk, the Contractor will
provide the Licensor with a certificate {ssued by {ts insurance carrier
providing the {nsurance coverage required pursuant to Exhibit A-1 in a poliey
which contains the following type endorsement: e

Unfon Pac{fic Reilroad Company is named as an additional {nsured with
tespect to all l{abilities arising out of Insured's performance of work on

behalf of the Licensee.

C. All {nsurance correspondence shall be directed to: J.M. Martin,
Room 1100, Unfon Pacifi{c Railroad Coumpany, 1416 Dodge Street, Omaha, Nebraska
68179,

Witness:
(print contractor's name)

By:
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I INTRODUCTION

The Tacoma Tar Pits site is part of the Commencement Bay -
Nearshore/Tideflats Superfund site located within the Tacoma Tideflats
industrial area near Commencement Bay. A coal gasification plant was in
operation on site from 1924 through 1956. A metal recycling facility has been
operating on the site from 1967 to the present. Preiiminary investigations
 were conducted at this site between 1981 and 1983 to determine if contaminants
were present on site at levels that were a potential threat to human health
and the environment.

. As a result of the preliminary investigations and the detection of a
variety of contaminants in both soils and water, the U.S. Environmental
Protection Agency (EPA) identified the need for further investigations
performed according to guidelines established by the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980 (CERCLA) as
amended in 1986 by the Superfund Amendment and Reauthorization Act (SARA).
The purpose of this Decision Summary is to summarize:

- The nature and extent of contamination

- The pathways of contaminant migration

- Rates of contaminant transport

- Risk associated with potential on-site and off-site exposures
- The method for establishing site cleanup standards

- Ihg method of remedial alternative development

- The methodology for evaluation of remedial alternatives

- The results of the detailed evaluation of alternatives

- The preferred remedial alternative

- The enforcement status of the site

- The opinions and acceptance of the preferred alternative by the

. community.
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The Decision Suumary is designed to present teciniical information needed
to support the Record of Decision.

Several companies have either previously owned land at the site or
currently own or operate on land at the site. Collectively these companies
are térmed Potentially Responsible Parties (PRP). With guidance and oversight
by the EPA and'Nashington State Department of Ecology (Ecology), several PRPs
have undertaken and completed a.Remedial Invesfigation (RI), a Risk Assessment
(RA), and a Feasibility Study (FS) for the Tacoma Tar Pits site. EPA and
Ecology have found these documents to be acceptable although EPA has prepared
an addendum for each document addressing issues that the studies have

inadequately or incompletely addressed.
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II SITE DESCRIPTION AND LOu...ION

The Tacoma Tar Pits site covers an area of approximately 30 acres within
the Commencement Bay — Nearshore/Tideflats site, an area of approximately
9 square miles which includes Commencement Bay, seven urban waterways,
shoreline areas along the southeast side of Commeﬁcement Bay, and the Puyallup
River delta. The site lies between the river and the City and Wheeler-Osgood
Waterways. As shown in Figure 1, the site is bordered by Portland Avenue and
St. Paul Avenue on the north, by East River Road on the east, by East 15th
Street on the west, and by Burlington Northern Railroad tracks to the south.

A variety of industries are located on or adjacent to the site. The study
area currently contains a metal recycling facility (Joseph Simon and Sons), a
natural gas transfer station (Washington Natural Gas), a rail freight loading
yard (Union Pacific Railroad), a meat packing plant (Hygrade Food Products),
and a railroad switching yard (Burlington Northern Railroad).

The site currently contains two ponds, a small tar pit, and various
surface-water drainage ditches. The metal recycling facility contains
stockpiles of scrap metal and shreddedvcar interiors. The area is generally
flat with local variations in relief of 2 to 5 feet. The present topography
has resulted from medifications to the land surface by dredging, filling, and
grading activities. 6r-und elevations generally range from +8 to +12 feet
(Mean Sea Lgve]), witr ~igher elevations resulting from stockpiles of shredded
car interiors and scrap -etal.

The study area is 'zcated near several major surface water bodies
including the City andg «heeler-Osgood waterways, the Puyallup River, and
Commencement Bay. Altrcugh none of these water bodies are used for water

supply, the bay and river 10 support extensive fish and shellfish

3 of 36



180

N
T Staltugie,

TRgh Sk
TN

. APPROXIMATE SCALE (FEET)

v

e

0

»

2000

1000

. - 4 .a

-
R )
.) 2 c.o
VT s
e @
e O
Sleti
SRR
———\ T 2 .:%‘.‘&
INVESTIGATION SITE . |
AN
STUDY AREA !
. — ~
: i

i

Ut Om PaCIfIC
CYSTC Y3
TFREQOT YAAD

\

N
Alymtave NN

R
Smonter ‘

. S L 4 et G T On
., . N /tt'ulng nag

wagTEwaT S

\ .
\\\ TaCDMA N{TONEL
I,' TREATMENT PLANT

Site Location Map
Tacoma Tar Pits
Tacoma, Washingtor

Figure 1




populations. Seve.al portions of Commencement Bay nave been identified as
being sévere]y contaminated, resulting in adverse biological effects.

In addition to concerns on the site's impact on surface water quality,
contamination of the local groundwater resource is also of concern. Many
local industries use groundwater from on-site wells in spite of the fact that
potable water from the City of Tacoma is available. Most of these wells are
screened at'depths of greater than 400 feet. No water supply wells were
identified in the uppermost aquifers investigated by the RI and no domestic

water supply wells are located in the immediate vicinity of the site.
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II1 SITE HISTORY
A. Site Operations/Disposal History

In 1924 a coal gasification plant was constructed on the site. The plant
was also sold in 1924 and continued to operate until 1926 when the property
was sold again to Washington Gas and Electric Company. Waste materials from
the coal gasification process were disposed of on site. These materials
included coal tar liquors, coal ash, and coal tars. These substances by
definition contain a wide variety of organic compounds and heavy metals. Many
of these organic compounds are toxic and several are considered to be
carcinogenic. These compounds include aromatic hydrocarbons (i.e., benzene, .
toluene), polynuclear aromatic hydrocarbons collectively known as PAH's (i.e.,
naphthalene, benzo(a)pyrene), as well as numerous other classes of
hydrocarbons and cyanide. Heavy metals which are relatively common in such
waste streams include arsenic, mercury, and lead.

In 1956, the plant's production of coal gas was terminated due to the
availability of natural gas. At this time, Washington Gas and Electric
Company merged with Seattle Gas Company to form Washington Natural Gas
Company, a distributor of natural gas. Although coal gas production ceased,
the plant remained intact until 1965. At that time, dismantling of the plant
began. Demolition was completed by 1966. Most metal structures were removed
from the site; however, all demolition debris and below grade structures were
left in place. Such structures included tanks and pipelines containing tars.

In 1257, a metal recycling company (Joseph Simon and Sons) began
operation at the site. A small portion of the property (0.3 acres) was

retained by Washington Natural Gas Company. Fill material consisting of scrap
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iron, car bodies, .u.il, and shredded car interiors were used to fill the
western and southern portions of the site. This facility recycled a variety
of metals largely from automobiles and transformers. Automobiles were
disassembled and materials sorted and processed. The recycling of automobile
batteries introduced both acid and the heavy metal lead to the soil. Prior to
scrapping, transformers were drained of their oil. During the time period in
question, these oils typically contained polychlorinated biphenyls (PCBs).

The Hygrade property originally was owned and operated by Carstens
Packing. Little has been changed since the original construction of the
Carstens Packing complex in the early 1900's. Hygrade purchased the plant and
property from Carstens Packing in 1979. In about 1965, the eastern half of
the Union Pacific Railroad property was filled, a freight house constructed,
and the surrounding area paved.

The area east of East River Street remained undeveloped until after
]§70. The area has been filled and leveled for possible warehouse
construction.

B. Regulatory History - Previous Investigations

In 1981, EPA analyzed aerial photographs of the site as part of their
evaluation of the Commencement Bay tidal flats area and found evidence of a
pond that potentially contained waste materials. In 1981, the Washington
State Department of Ecology (Ecology) conducted an inspection of the Joseph
Simon and Sons property, noting runoff contained a considerable amount of oily
material. A tar sample was collected from the tar pit and was found to

contain 4 percent PAHs and 240 ug/1 phenol.
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In 1982, the .. A Field Investigation Team (FI.., conducted a perimeter
inspection of the site, and the results were used together with historical
information to complete a EPA Potential Hazardous Waste Site Preliminary
Assessment. This assessment concluded a potential hazard to the environment
existed due to the presence of oils, grease, phenols, PAHs, heavy metals, and
unknown chemicals.

Following the FIT investigation, the EPA requested that the property
owners conduct a preliminary investigation to assess the severity of
contamination. This study consisted of a data review, a hydrogeologic
investigation, and the collection and analysis of soils, surface waters,
groundwaters, and tars. The report from this study was issued in May 1983.
In addition to contaminants derived from the coal gasification process, lead
and PCBs were detected.

In September 1983, another site inspection was performed by EPA and
Ecology and in the same year, the EPA issued a final report entitled, "Tacoma
Tar Pit Scope of HWork," which contained investigative work elements necessary
to complete a RI. In 1984, the EPA prepared a Final Work Plan and in
September 1984, initiated RI activitie;. Shortly after the EPA investigation
was initiated, agreement was reached with several PRPs and a Consent Order was
signed allowing these °RPs to conduct the RI/FS. The PRP investigations
commenced in November "334.

C. The Remedial Inve-.tigation

Thq_gurpose of the RI was to determine the types of waste materials that
were present on site, the composition of these wastes, the extent to which
waste materials were 1istributed over the site, and the extent of migration of

toxic compounds from the waste materials. In addition to defining the nature
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and extent of conv .ination, the RI was designed tc _.anaracterize site geology

and hydrology to evaluate mechanisms and rates by which toxic compounds may be

transported from the site to potential receptors. The RI also examined the
potential for airborneltransport of site contaminants. The RI was performed
in severai phases with intermediate reports reviewed by EPA and Ecology. The
final RI document‘was submitted to the EPA in September 1987. EPA and Ecology

:have prepared an addendum to this report to identify and discuss issues that

were not fully addressed or investigated by the RI.

1. Site Contaminants
Based on the results of previous investigations, a variety of waste

materials were anticipated to be preseﬁt on-site. These materials included:

- Organic compounds derived from coal tar including PAHs, volatile
organics, aliphatic hydrocarbons, cyanide, sulfite, phenols, and
heterocyclic compounds of sulfur, oxygen, and nitrogen.

- Ash from coal carbonization

- Coal residue

- Shredded car interiors containing metal, oil, grease, plastics, and
synthetics fibers

- Animal fat or animal byproducts
- Heavy metals
- PCBs

- Pesticides, herbicides, and rodenticides.
To maximize the efficiency of the RI, the investigation was divided into

ten subtasks comprised of:

- ﬁroiggt management

- Research of available records
- Site features investigation

- Hazardous Qaste investigation

- Hydrogeologic investigation
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- Surface-wate: .nvestigation
- Air quality investigation
- Biota investigation
- Bench and pilot tests
- Public health and environmental concerns

No bench or pilot studies have been performed to date, these being left
until the Remedial Design is commenced, and the final task was redirected to
evaluate contaminant transport pathways. With these exceptions, the RI was
executed in its entirety.
2. Soil

The RI included the drilling of 32 soil borings, excavation of 13 backhoe
pits, and analysis of soil samples for a variety of toxic contaminants.
Organic compounds and other far—related contaminants were found in soils at
locations known to contain coal gasification wastes. In most locations where
drganic contaminants were detected, there existed physical evidence (i.e.,
staining, odor) of tar materials.

Coal Gasification MWastes

Coal tar and other coal gasification wastes are known to be present in
three site locations: the tar pit, the North and South Ponds, and in an area
of tar boils. Coal tar mést likely occurs in a thin layer within these
historic waste emplacements. Coal tar in the ponds is 1 to 3 feet thick and
is approximately 2 feet thick beneath the tar pit. The total estimated volume

of tar is 5000 yd3.
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Tar and soif» ntaminated with tar are widely uistributed over the site
as a result of coal gasification plant operations. Figure 2 shows the |
principal areas of waste discharge. These areas include:

- The plant'property - possible spills and waste
- Areas receiving overland flow

- Areas where wastes and wastewaters were ponded
- Areas receiving runoff from ponds.

Surface areas of tar contamination are confined to the three areas listed
‘above. The vertical extent of a relatively "pure" tar is estimated to be on
the order of several feet. However, during the soil investigation, evidence
of tar contamination was observed at greater depths. The vertical migration
of tar appears to have been affected by gravitational pull as black oily
layers were observed just above silty layers. The deepest penetration of tar
was observed at a Tocation adjacent to the ponds where a slight tar odor was
detected at a depth of 50 feet. Figure 3 shows cross sections of the site
with the location of this soil boring (18). The location of the cross
sections can be found on Figure 1.

The presence of tar at depth is in part a function of the underlying
stratigraphy. In locations where less permeable confining zones (aduitards)
are present, evidence of tar at depth is not found. At the borehole 18
location, this upper aquitard appears to be very thin or absent. A lower
aquitard between the sand aquifer and the lTower aquifer also appears absent at

this location.
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PCBs
PCBs are widely distributed in the fill material across the site, with
concentrations in surface soil ranging from the method detection limit to 204
mg/kg. PCBs appear to be confined to the fill material overlying the upper
aquitard. Figure 4 shows the areal extent of PCB contamination as defined by
the RI.
Metals
Metals concentrations are generally elevated in the fill material with
significantly lower concentrations at depths of 8 to 10 feet, coinciding with
the top of the upper aquitard. Highest concentrations are present in areas
where shredded car interiors are stockpiled. Lead was the most widely
distributed heavy metal, with concentrations highest in the northern portion
of the site (greater than 10,000 mg/kg). Tars generally contained less than
200 mg/kg of lead, while most surface soils contained concentrations of 2000
to 8000 mg/kg. Figure 5 shows the extent of lead contamination in surface
soil.

3. Surface Water

Surface runoff patterns at the site are complicated by the variety of
surface materials (i.e., asphalt, car interiors, scrap metal) and the lack of
topographic relief. Surface waters in the eastern portion of the site flow
primarily to the BNRR ditch on the south side of the property, and then are
diverted northeast towards the Puyallup River. Surface water in the western
portion of the site flows westward toward the North and South ponds.

Monitoring of surface water flow was performed at 15 surface water
monitoring stations. Surface water quality was determined on several
occasions at five of these stations. Heavy metals, cyanide, and organic

contaminants were detected in surface waters on-site.
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Surface waté: quality is characterized by near ..eutral pH (6.5 to 7.2)
with conductivities ranging from 270 to 525 umhos/cm. Trace concentrations of
barium, iron, manganese, and zinc were detected in most surface water
samples. Aluminum, arsenic, cadmium, chromium, copper, lead, mercury, and
nickel were intermittentiy detected in low concentrations. Cyanide was
detected at one sampling station.

Analytical data indicates a variety of organic compounds are present in
surface waters. These compounds include aromatics compounds (benzene,
toluene, xylene), PAHs (naphthalene, pyrene, acenapfhene), nitrophenols, and
PCBs.

4. Groundwater

The local groundwater system was investigated by construction of soil
borings, installation of 23 groundwater monitoring wells, the sampling of
these 23 wells, and sampling of 6 wells installed during a prior
iﬁvestigation. Information on subsurface conditions obtained by the soil
investigation program was also used to define local geologic conditions. The -
results of the groundwater investigation showed that three shallow
water-bearing strata (aquifers) exist at depths of less than 60 feet. 1In
order of increasing depth, these aquifers are referred to as the fill, sand,
and lower aquifers respectively. In some locations these three "aquifers" are
separated by finer clay minerals. In these locations, flow between these
aquifers would be reduced. However, in some locations this "confining" layer
is absent and waters from one aquifer are in direct contact with waters from a

deeper aquifer (see Figure 3), allowing waters from these two aquifers to mix.
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'The presence .. groundwater monitoring devices .o three subsurface zones
allowed estimations of directions of groundwater flow. Results indicate that
in the shallowest zones (fill and sand aquifers) tides strongly affect the
direction of groundwater flow and, therefore, water movement. However, the
system is extremely complex, and therefore, only estimates of the quantity and
rates of water movement are possible. As there are only a limited number of
groundwater wells investigated in the deepest aquifer, the direction of
groundwater flow cannot be accurately estimated.

Ffll Aquifer Water Quality

Water quality in this aquifer is characterized by near-neutral pH (6.1 to
7.2) with conductivity ranging frbm 300 to 860 umhos/cm. These conductivities
suggest levels of total dissolved solids of about 500 mg/1. Trace
concentrations of aluminum, barium, iron, manganese, and zinc were detected in
most fill aquifer samples. Mercury, arsenic, and lead were detected in
groundwaters from some wells.

A variety of organic compounds were detected in groundwaters of the fill
aquifers.‘ These include benzenes, phenols, and PAHs. _For most wells, total
PAH and benzene concentrations range from 5 to 30 ug/1, although samples from
some wells indicate wat=2rs containing significantly higher concentrations.
Figure 6 shows the arei! distribution of total PAH compounds in the fill
aquifer for four rounss f groundwater sampling.

Sand Aquifer w~i*2r Quality

Groundwater in the sand aquifer is‘characterized by pH values ranging
from 6.0 to 7.0, with :onductivities (720 to 7250 umhos/cm) higher than the
overlying fill aquifer. Izncentrations of trace metals in this aquifer are
similar to those obser.21 in the fill aquifer. Cyanide was detected in the

one well, and organic c:mciunds were detected in 9 of 14 wells sampled.
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Organic compounds(u=cected include benzenes, phenol,, and PAHs, similar to the
fill aquifer. Although very high PAH concentrations were detected in wells
within the site boundary (up to 14,000 ug/1), concentrations decrease with
distance from the site. Figure 7 shows the distribution of PAH compounds in
the sand aquifer.

Lower Aquifer Water Quality

Three groundwater monitoring wells are placed in the third aquifer at the
site. Although these zones may not be continuous and the direction of
groundwater flow in this zone:is poorly defined, the wells are placed such
that there is a reasonable degree of certianty that "worst-case" downgradient
water quality is being measured. Water quality results suggest that water in
this zone does not contain significant concentrations of contaminants.

5. Migration Pathways

Coal gasification wastes were placed into or onto soils. Contaminants
resulting from other site operations were also introduced dfrectly to the
soil. Therefore, exposure to contamination by humans or the environment will
occur via a migration pathway relating to the on-site soil contamination.
Contaminants in soil may be transported directly to a receptor by ingestion,
direct exposure, or inhalation of soil particles suspended in air.
Contaminants volatilized from soils may also be inhaled by on-site workers or
others. Soil contaminants may be solubilized and transported via surface
waters or groundwaters. Human receptors may be exposed to contaminants by
direct contact with waters or ingestion. Biota may be exposed to site
contaminants by vegetation uptake, ingestion of aquatic organisms, ingestion
of soil, ingestion of contaminated surface waters, or direct tontact. The
pathways considered tobbe of priority are transport from soil to air, surface

water, and groundwater.
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6. Contaminan..aigration

Air

Contaminants of concern at the site could potentially be transported from
the site by wind. Therefore, the RI considered the potential for movement of
small particles by this mechanism. There are two methods to estimate‘wind
dispersion. The concentrations in the air can be measured directly or the
quantity of particulates can be estimated using established mathematical
methods. The RI team utilized the latter of these approaches. Results
suggest that PCBs and lead are the pollutants of greatest concern. Results
also indicate that on-site workers would be the only humans at risk from
exposure to these contaminants. The site poses no risk to the surrounding
community by wind blown dispersion of contaminants.

Surface Water

Surface-water flow.rates and contaminant concentrations were used to
cilculate fluxes of contaminants leaving the site via the surface-water
pathway. A single surface-water monitoring station was selected and fluxes
calculated for compounds that had been detécted at that location. Fluxes are
available for selected metals, benzenes, and PAHs.

Ground Water

The estimation of rates of transport for contaminants via the groundwater
system i§ limited by the current lack of understanding of local groundwater
hydrology. Due to the complicated nature of the system, values have a low
degree of confidence and should be used with caution. Fluxes for metals,
benzene, phenols, and PAHs were calculated for fill and sand aquifers.

Contaminant fluxes are generally low.
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g
D. The Risk Assessment

'The‘purpose of the risk assessment was to determine the magnitude and
probability of potential harm to humans and the environment and to determine
site performance standards (cleanup levels). The RA evaluations were based on
the results of the RI and methodology currently in use by the EPA. These
methods establish guidance for the estimation of levels to which hazardous
waste sites should be remediated.

The RA evaluations consisted of four study elements: exposure, toxicity,
risk characterization, and selection of "How Clean is Clean" levels or site
performance standards. The methodology used in the RA under the above study
_elements includes the identification of exposed populations and exposure
pathways, the selection of indicator contaminants for carcinogens and
threshold-acting chemical constituents, computation of acceptable doses for
these target chemicals, and the quantification of risks.

The major contaminants at the site are coal tar pitch residuals, PCBs,
and trace metals. From data generated by the RI, three organic constituents
and one: trace metal were selected as 1ndicatdr chemicals representing the
overall level of site contamination. These indicator contaminants were
selected based on their toxicity, concentrations in site waters and soils, and
tendency to be transportad from the site. The selected indicator compounds
are benzo(aﬁpyrene, PC8s . benzene, and lead. The RA evaluations were
performed for these irziciator chemicals and the exposure pathways appropriate
to the target populati.n  Soil ingestion, inhalation of airborne particulates
and vapors, and dermal ::ntact were all considered pathways for exposure.

The target recept..:: (exposed population) considered for the RA were the
on-site workerﬁ. Since -2 site is within a heavily industrialized area,

wildlife or fish popula:'-ns w~ere not considered as target receptors except.
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for the avian popu...ion which occasionally uses th. pond areas on the site.

The "How Clean is Clean" levels defined as maximum allowable
concentrations (MASC) for on-site soils were determined from simple models
which quantify the transport of contaminants from the source (on-site soils)
to the receptor (on-site workers). In addition to transport factors, the
models account for the contaminant intake rate which will not induce an
adverse affect to target receptors. This latter parameter, defined as the
Acceptable Dose (AD), was estimated from EPA-approved hazard assessment data
fof carcinogens and thréshold acting chemicals.

MASCs were calculated from these predictive models and the uncertainty
associated with these values was quantified using probabilistic sampling
techniques. Thé MASC values for the target contaminants were then reported as
the concentration of the contaminant in soil associated with a specific
probability of exceeding the acceptable level for that constituen£.

For lead, the MASC was computed for two AD values corresponding to the
promulgated maximum contaminant level (MCL) and the recommended maximum
contaminant level (RMCL). The ADs for lead were derived from drinking water
standards. For the carcinogens (benzene, benzopyrene, PCB), the MASCs were
reported for two risk levels, 10'4 and 10"6, and for two exposure periods
(lifetime and short term). The lifetime exposure period assumes that a site
worker would be in contact with site soils for a 70-year period. The
short-term exposure period assumes continuous contact with deeper soils or
tars for a l-month period during construction or excavation activities.

The MASC values computed for the individual and cumulative pathways are
summarized in tabular form in Table 1. Included in the table are the

comparable MASC values associated with a 10 percent probability of exceeding
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Chemical

Lead
Lead
BAP

PCB

Benzene

C2531.prn

Exposure

Peripd

Daily
Daily

Lifetime
Short Term
Lifetime
Short Term

Short Term

Table 1.

Risk Level

0; AD from MCL

0; AD from RMCL

-4
10
1076

Pathway Specific MASC Values

Ingestion
MASC

(mg/kg)
91
226

16
0.2

1132
11.3

3.6
0.04

3,013
30.1

444,000
4,440

Dermal
MASC

(mg/kg)
98
242

2.4
0.02

93
0.93

0.7
0.01

588
5.9

1,637,000
16,370

Inhalation
MASC

(mg/kg)
2,500
6,250

2,673
26.7

158,800
1,588

947
9.5

782,353
7,824

5,654
56.5

Cumu]ative-;:

MASC
(mg/kg)
57
139

2.2
0.02



the acceptable dos. rfor each target chemical and ea... pathway, and the
cumulative exposure rates. This risk level has been selected as a recommended
level of protection. As shown, dermal contact is the critical exposure route
for the organic contaminants. Inhalation is not a significant pathway at the
maximum total suspended particulate matter concentrations predicted for the
site.

The RA presented these values with recommended cleanup goals. In a series of
meetings between the EPA and Ecology, it was agreed that remedial objectives

6 and 10'4 risk levels would be evaluated

associated with both the 10~
during the FS. The mutually agreed upon cleanup standards are summarized in.

Table 2.
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Table 2. Cleanup Goal Performance Standards
Maximum Allowable Contaminant Concentrations
Tacoma Tar Pits Site

Groundwater (sand

Contaminant or Soils Surface Water, Surface Water and fi11 aquifers)
Contaminant Class (mg/kg) Boundary (ug/1) On-Site C(ug/1)  (ug/l)
Lead 166 3.2¢0 1727 50(8)
Benzene 563 53¢ 5,3007 53¢
PCBS 1.0¥ 0.2'M 27 0.2'»
pans‘ !’ 1.0 5 30'® 21947 5 - 30(8
M Included are benzo(a)pyrene, benzo(a)anthracene, benzo(b)fluoranthene,
benzo(k)fluoranthene, dibenzo(a,h)anthracene, and indeno(1,2,3-c,d)pyrene.
(2) Acceptable dose.
(3) 10-6 Risk Level.
(4 Chronic freshwater ambient water quality criterion. Performance based on detection 11m1t;
(3 Acute freshwater ambient water quality criterion x 1/100.
(6) Estimated range of chronic freshwater ambient water quality criterion based on marine
criteria. o
M Estimated acute freshwater ambient water quality criterion. |

(8) Drinking Water MCL.



IV _ENFORCEMENT

A RI and FS was conducted by Joseph Simon & Sons, Inc., Washington
Natural Gas Company, Hygrade Food Corporation, and Burlington Northern
Railroad Company pursuant to an "administrative order on consent" entered into
and issued by EPA on November 1, 1984. EPA is now prepared to implement the
settlement procedures set forth in Section 122 of CERCLA, 42 U.S.C. §9622, and
offer these same parties the opportunity to perform the selected remedial
action pursuant to a consent decree. EPA intends to commence a negotiation
period with the PRPs shortly after the signing of the ROD. The Department of
Interior and the State of Washington have been invited to participate in the
negotiations. If for any reason, agreement cannot be reached with these
parties, EPA will initiate alternative action to insure that the remedial
action proceeds. Finally, EPA is still considering the possibility of
identifying additional parties who may be potentially responsible for

conditions at the site.
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V COMMUNITY RELATIONS

Community interest for the Tacoma Tar Pits Superfund site has not been
actively demonstrated to either EPA or Ecology. It must be considered that
this site is actually a small unit within the larger Superfund site,
Commencement Bay - Nearshore/Tideflats and that the Tacoma Tar Pits is located
within a heavy industrialized area with no private residences nearby. In
fact, the community relations plan for the Tacoma Tar -Pits is contained within
the plan for Commencement Bay and South Tacoma Channel Superfund sites. Under
a cooperative agreement with EPA in 1983, Ecology was delegated as the lead
agency in conducting investigations for the Nearshore/Tideflats, Ruston/Vashon
Island, and Tacoma Municipal landfill sites. EPA retained its role as the
lead agency for the Tacoma Tar Pits, ASARCO Tacoma Smelter, South Tacoma
Swamp, and Well 12A sites. The Tacoma-Pierce County Health Department,
(Health Department) through another Interagency Agreement with Ecology,
conducts community relations support activities for the Nearshore/Tideflats

and Ruston/Vashon Island sites.

The Commencement Bay and South Tacoma Channel Superfund sites are located
within the City of Tacoma, on the south central portion of Puget Sound, Pierce
County, Washington. Tacoma is one of the oldest cities in the Pacific
Northwest, dating back to 1841. The population of Tacoma, the second largest
city in Washington nest to Seattle, is 158,501 (U.S. Department of Commerce,
1980), and 485,667 people live in Pierce County. |
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Manufacturing. sholesale and retail trade, anu <rvices are the primary
industries in the Tacoma area (Washington State Employment Security, 1985),
with a large portion of the labor force employed in the manufacturing sector.
Surrounding areas are characterized with densely populated forests which
supply the Tumber necessary to local industry. Manufactured goods are
primarily wood and paper products, and chemicals. The Port of Tacoma is the
state's largest export port, and auto import port. It is the fourth largest
auto importer on the West Coast. During the years 1980 to 1986 the county's
population has grown 9.3 percent, and non-agricultural employment increased by
15.2 percent (Washington State Employment Security, 1987). Clearly, Tacoma's

economy has been growing steadily in recent years.

Both present and historicai industrial activities have released hazardous
chemicals and other production by-products into Commencement Bay, the South
Tacoma area aquifers, and the surrounding environment. These products include
metals (arsenic, lead, zinc, copper, cadmium, hydrocarbons (PAHs), chlorinated
butadienes, and pesticides. Hazardous substances have been found in sediments
in the waterways, cadmium and arsenic have been documented is soils near the
Ruston area, PAHs and PCBs have contaminated groundwater aguifers in the South
Tacoma area, and fish and shellfish in Commencement Bay have been'found with

elevated levels of organics and other clorinated compounds in their tissues.

Chemical contamination of Commencement Bay and the South Tacoma Channel
area prompted the site's nomination to the National Priorities List (NPL) in
October, 1981. In April, 1983 the EPA announced an agreement with Ecology to
conduct a RI/FS for the Commencement Bay Superfund site. The RI, which was

completed in 1985, characterized the nature and extent of contamination in the
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Nearshore/Tideflar. area. The FS, which evaluates ..d alternatives of cleanup
action for this area of the Tacoma Superfund Sites is now underway. RIs for
the Tacoma Municipal landfill, South Tacoma Swamp, Tacoma Tar Pits, and South
Tacoma Channel, and FSs for the South Tacoma and Tacoma Tar Pits have been
completed. An on-site RI for the ASARCO Tacoma Smelter began in September,

1987. These investigations are being conducted by private consulting firms.

Community Involvement

Tacoma area residents became acutely involved in Commencement Bay and
South Tacoma Channel environmental issues prior to their nomination to the NPL
in October 1981. Over one hundred people attended an April 1981 public
meeting at which several federal, state, and local governmental agencies met
to explain the area's contamination and hazardous waste problems, and describe
what would be done about the situation. Concern about these problems was
moderate, with groups such as the Audubon Society and Washington Environmental
Council the most active. Most people's comments at that time centered around
the perception that not enough was being done to correct the problems. at
that time, Commencement Bay and the South Tacoma Channel were given

considerable press and media attention.

In the years following Commencement Bay and South Tacoma Channel's
nomination to the NPL, the level of citizen concern appears to be less than it
was in 1981. EPA, Ecology, and other agencies have conducted several

investigations, sampling—and]ysis surveys, and cleanup activities at many of
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the individual are  within the Commencement Bay ai. south Tacoma Superfund
sites. These investigations have served as demonstrations that Tacoma's

hazardous waste problems are not being ignored, and have provided a better
understanding of the nature of the problem and its risk to human health and

the environment.

The Health Department by Interagency Agreement with Ecology has been the
lead agency for implementing a Superfund Community Relations Plan was
completed for the Commencement Bay site. In response to input at a public
meeting held in 1983, the Health Department developed a Citizen Advisory
Committee (CAC) to help implement the Community Relations Program during

investigations and remedial action at these Superfund sites.

Community Relations activities conducted by the Health Department have
iﬁcluded: Coordinating and holding public meetings for informational purposes
and at various stages of the specific site investigations and cleanup,
briefing local governmental officials on the status of area Superfund
investigations, hazardous waste presentations to grade school children,
presentations to environmental groups and interested parties upon request, and
tours of Commencement Bay. Additional activities have included the production
and distribution of pamphlets and fliers (including translation for Asian
comnunities) to Tacoma and Pierce'County communities, and preparing project

updates, fact sheets, and press releases.
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Specific Activitie. Tacoma Tar Pits

On three separate occasions over the past two years EPA has met with the
CAC to update the group as to the progress with the investigations and to
indicate EPA's future plans. The CAC as well as a larger group of interested
citizens and special interest groups have been recipients of news letters and
project updates. The most recent mailing was issued the first week in
November 1987. Approximately 200 copies of the Proposed Plan and Project
update (Fact Sheet) for Tacoma Tar Pits were sent out using the Commencement
Bay mailing list. On November 18, 1987, EPA held a public meeting at the
Pierce County Health Department to accept comments on the preferred
alternative for remedial cleanup at the Tacoma Tar Pits site. Despite wide
coverage by newspaper, radio, and a local television station, only two private
citizens came forward to comment on the proposed plan. These comments are
addressed in the Résponsiveness Summary. Copies of the Administrative Record
have been maintained at the Tacoma Public Library. Although no comments other
than those from the Potentially Responsible Parties (PRP) were sent by the
close of the public comment period, EPA shall continue to make the effort to
keep the public info: =24 and provide an opportunity for participation. This
aspect of the communit, relations effort addresses the overriding concern
expressed by citizens *~at information must be both accurate and timely as
opposed to the infor—iti:n they formerly received solely through the media.
The other_major concer~ 2«pressed is that they do not see the agencies taking
corrective action on .> :alled priority sites. The high level of community
relations activities i~ croceeding forward with the ROD leading to remedial

action are the best meis.ves to deal with these concerns.
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V. ALTERNATIVES EVALUATION - FEAS. LITY STUDY

The purpose of the FS was to develop and evaluate possible alternatives
to perform site cleanup. Available technologies were screened for
applicability and assembled into alternatives ranging from no action to
permanent treatment of all contaminants. A total of 19 preliminary
alternatives were developed, nine of which included options for groundwater
extraction and treatment. Technologies considered in these alternatives
included dust control, capping, stabilization, excavation with off-site
landfilling, electric pyrolysis, incineration, and in situ vitrification for
the soils. Groundwater extraction with wells or subsurface drain pipes was
included, as was pumping of pond water. Nater treatment options included
activated carbon adsorption and filtration or stabilization. Ten of the
preliminary alternatives, including no action, were retained after initial
screening for health protection and cost.

Site conditions were evaluated and clean-up levels established based on
lifetime cancer risk levels of one per ten thousand (10"4) and one per 1

-6

million (107°). Alternatives containing soil excavation were evaluated for

both of these risk levels.

Table 3 contains a brief description of the 10 candidate alternatives.
These alternatives were subjected to detailed analysis. According to
regulatory guidelines, the detailed analysis of each alternative included:

- Refinement of the alternative with emphasis given to defining established
methods of handling or treat1ng wastes.

- Evaluation in terms of engineering implementation, reliability,
anticipated performance and safety.

- An assessment of the extent to which the alternative is expected to

effectively prevent or reduce the threat to publ1c health and welfare and
the env1ronment
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- Am analysis « .ny adverse environmental impa.  and methods for reducing
or eliminating these impacts.

- Detailed cost estimation, including costs associated with long-ter
operation and maintenance associated with the alternative.

- The degree to which each alternative conforms to federal and state
requirements and regulations.

- Concerns of the community.

Table 3. Summary of Remediation Alternatives
Alternative

1 No soil or water remediation is performed. Continued groundwater
monitoring. Every five years, the site is reinvestigated to
determine the disposition of contamination. No other actions are
conducted.

4 Source control of contaminated pond water. On-site land use
restrictions are imposed to prevent future exposures to soil.
Potential exposures to contaminated groundwater are controlled by
water use restrictions.

5 Source control by treating contaminated surface water, management of
migration of soil contamination by capping with a soil base and an
asphalt surface, monitoring of groundwater, land-use restrictions
and water-use restrictions on the site.

6 Treatment of pond water. Use of an impermeable cap to manage
contaminant migration, and institutional controls including land-use
and water-use restrictions.

9 Stabilization of surface soils exceeding one per 10,000 cancer risk
to create an impermeable surface, treatment of the pond water by its
use in the stabilization process, control of surface water
infiltration by constructing drainage ditches, land and water use
restrictions, and site monitoring.

9b  Groundwater extraction and treatment used in conjunction with
alternative 9.

13  Similar to Alternative 9, except that surface soils with
contamination exceeding the one per one million cancer risk levels
for PCBs, PAHs, and benzene are stabilized.

13b Groundwater extraction and treatment used in conjunction with
alternative 13.

15 ——Permanent treatment of the contaminated surface soils by
incineration and stabilization. Pond water is treated by its
incorporation into the stabilization process. Clean backfill
material is placed on the unpaved areas. Incineration residues are
stabilized with the lead-contaminated wastes. The stabilized
material is placed to form an impermeable cap. Groundwater-
monitoring and land and water use restrictions.

15b Groundwater extraction and treatment used in conjunction with
alternative 15.
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16 Surface-water treatment; excavation of surface and subsurface soils
- contaminated above the one per 10,000 risk level for PAHs;

dewatering of soils as necessary for excavation and treatment of the
water, backfilling and compaction; grading of the site and
construction of a drainage ditch to prevent surface-water ponding;
repaving of areas necessary for metal recycling operations; land and
water use restrictions.

16b Groundwater extraction and treatment used in conjunction with
alternative 16.

18 Surface water in ponds is treated with water obtained from
dewatering of soils. All contaminated soils above the one per 1
million risk level are removed and landfilled off-site. Clean soil
is backfilled into the excavation pit. The soil is then compacted
and graded so that surface water flows to a drainage ditch and does
not pond. Ground water is monitored and temporary water use
restrictions are imposed.

18b Groundwater extraction and treatment used in conjunction with
alternative 18.

19  Organic contaminants in soils above the one per Imillion risk level
are destroyed by incineration. Soils containing lead and other
heavy metals are stabilized; contaminated surface water is used in
the soil stabilization process. The slurry is spread over the site
and allowed to solidify into an impermeable surface. Ground water
is extracted and treated until analyses indicate that the
groundwater meets the cleanup levels.

The ten candidate remedial alternatives were rated according to the

concerns listed above as grouped into the following five criteria:

- Technical feasibility

Institutional requirements
- Public health fmpacts

- Environmental impacts, and
- Costhanalysis

Table 4 contains factors which contribute to each of these five criteria.
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{fable 4. Detailed Evaluétion ceria

TECHNICAL FEASIBILITY

Performance
- Effectiveness
- Useful life

Reliability
- Operation and maintenance requirements
- Possible failure modes

Implementability
- Constructability
- Time

Safety
- Worker
- Neighborhood

INSTITUTIONAL REQUIREMENTS

Conformance to Applicable or Relevant and Appropriate Requirements (ARARs)
Community Concerns

ENVIRONMENTAL IMPACTS

Beneficial effects

- Final environmental conditions

- Improvements in biological community
- Improvements in resources

Adverse effects
- Construction and operation
- Mitigative measures

PUBLIC HEALTH IMPACTS
Minimization of chemical releases
Exposures during remedial action
Exposures after remedial action
COST

Capital cost

Operation and maintenance costs
Present worth
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Each of the c. .idate alternatives was rated f. the above factors
according to a high/moderate/low scheme. A high rating indicated that the
alternative meets or exceeds objectives for cleanup. A moderate rating
indicates the alternative only partially addresses the clean-up objectives,
while a low rating indicates that clean-up objectives are not met for this
criteria. The ratings for each factor in general categories are then
combined. These ratings for the 10 candidate alternatives are presented in
TableS5. As Alternatives 9, 13, 15, 16, and 18 contained options for
groundwater treatment, these alternatives have two sets of ratings. The
alternatives including groundwater treatment are numbered with the Symbol b
(i.e. 9b).

From this evaluation a preferred remedial alternative was selected. The
selection considered the degree to which site performance standards would be
attained, the degree of clean up performed as required by regulations, and the

degree to which routes of contaminant exposure are eliminated or controlled.
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Table 5.~

Summary of Detailed Evaluation

'Teghnical Institutional Cost Analysis
feasibility Considerations Environmental Public Health (Present Worth,

No. Rating Rating Impacts Rating Impacts Rating Million Dotlars)

1 High Low Moderate Low 0.8

4 Hi 9;1 Low Moderate Moderate 1.0

S High Low Moderate High 1.7

[ High Moderate Moderate High 3.8

9 High High Moderate High 3.3

9b High High High High 4.2

13 High High Moderate Kigh 3.4

13b High High High High 4.3

15 High High Moderate High 8.1

15b High High High Righ 9.0

16 High High High High 93.1

16b High High High High 93.8

18 High High High High 133.1

18b High High High High 133.6

19 High Kigh High High 262.9

Note: Numbered cleanup alternatives with the Symbol b indicate ground-water extraction and treatment has been included.
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..+ SELECTED REMEDIAL ALTERNATIV (No. 13)

The preferred remedial alternative (No. 13) is a combination of source
control measures, measures to control contaminant release, and also measures
to reduce human exposure to contaminahts. This alternative consists of the
excavation of the most severely contaminated soils, stabilization of these
soils using a technique which immobilizes contaminants, capping of the
stabilized material, treatment of surface water, continued groundwater
monitoring, requlatory controls on water usage for both surface and
groundwater, and restrictions on site access.

A. Description of the Selected Remedy

1. Soil Excavation

Surface soils exceeding the 10'6 lifetime cancer risk level, and all
soils regardless of depth which are classified as Extremely Hazardous Wastes
(EHW) under state law are to be excavated. Soils classified as EHW are
defined as those soils exceeding 10,000 mg/kg (1 percent) PAH. Soils beneath
the tar pit and ponds are known to contain PAH in excess of 1 percent. These
soils will be excavated to a depth required to show PAH concentrations less
than 1 percent. When the Remedial Action is undertaken, this state standard
may be reevaluated for technical feasibility as allowed under §121(d)(4)(B) of
SARA.

Soils and sediments from other areas will be excavated to a depth not to

axceed 3 feet in all locations where soils exceed concentrations defined to
-6 6

have a 10_° lifetime cancer risk. This 10~ risk level translates to 1

mg/kg for PCB, 1 mg/kg for PAHs, and 56 mg/kg for benzene (Table 2). Surface
soil contaminated with lead above the 166 mg/kg level is also excavated and
stabilized. The approximate‘area designated for excavation is shown in

Figure 8.

30 of 36



APPROXIMATE
SCALE ( FEET)

| s v |
0 100 200 400

ES2X] EXCAVATION, 0- 3 FEET
Z T~ T} IMPERMEABLE CAP
— —  DRAINAGE DITCHES
O FILL AQUIFER MONITORING WELL

A SAND AQUIFER MONITORING WELL A

e LOWER AQUIFER MONITORING WELL
, of Remediation

Figure 8 - Approximate Extent




The total est .ated volume of material to be e. ..vated is 45,000 cubic
yards. Backhoes, bulldozers, and front end loaders will be used to excavate
soils. Dust control measures such as wetting of soils will be used during
excavation to prevent wind dispersion. Sediments from the ponds are excavated
later in the remedial action as waters must first be removed from the ponds.
Operations at the metal recycling facility will be temporarily relocated when
the area which is currently paved is remediated. A

2. Soil Stabilization

To reduce the ability of contaminants to migrate from the soils prior to
replacement on site, the excavated soils will be chemically treated or
stabilized. Laboratory experiments will be performed to ensure that the
stabilization process effectively immobilizes contaminants. Following this
activity, a larger scale "pilot study" will stabilize a larger volume of
contaminated material from the site. This pilot study will determine the
e?fectiveness of the stabilization brocess.

As excavation proceeds, the contaminated material is moved to a hopper
which screens out material larger thén 6 inches in diameter and feeds the
material to a grinder or crusher. The grinder pulverizes the material to
produce particles smaller than 5 to 10mm in diameter. The material is then
fed to a mixing vessel where silicate polymers, cement, and water from the
site ponds is added. The waste will need to be thoroughly mixed prior to this
step.

The proportions of polymer and cement to be added will be determined by
laboratory scale studies. The final composition of the stabilized material
may vary depending on the composition of soil encountered during excavation.
It is estimated that 200 to 400 pounds of cement and polymer will be added per

ton of contaminated soil, along with 10 to 25 gallons of water.
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3. Replacement of Stabilized Soil

The chemical stabilization process should significantly reducé the
toxicity and leachability of site soils. Therefore, this material will be
placed back into the locations from which it was excavated. The stabilized
soil will be dense and relatively impermeable to rainfall or surface water.

To further reduce the flow of surface water through this stabilized material,
an asphalt cap will be placed over the stabilized soil. An asphalt sealer
will be used as part of this capping procedure.

Prior to placement of the stabilized mixture, the site surface will be
graded to form a 3 percent slope toward the BN railroad tracks to the south.

A furrow will be dug along the edge of these tracks and along the western side
of the existing ponds to provide a drainage ditch. Clean fill material may be
needed in the areas of the ponds to bring thé surface up to grade. The
mixture will then be spread over the area indicated in Figure 8. This process
will proceed from the tar pit area toward the ponds. The material will be
laid as a continuous layer and will be allowed to cure for up to 1 month.

The reagent composition is formulated to provide a high-strength surface
capable of supporting trucks and other vehicles. In order to protect the
stabilized surface fr.m heavy equipment wear, a 2-inch layer of asphalt will
be placed over it. The surface will be periodically inspected and, if
necessary,Arepaired.

Land use restriczions will be imposed to prevent or require stringent
control of future excavation on the site, to prevent future use of surface
water and shallow groundwater, and to prevent site access by personnel other

than site workers.
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4, "Groundwate. c.xtraction and Treatment

At this time, it is not expected that groundwater extraction and
treatment will be necessary. An expanded groundwater monitoring network
utilizing to the extent practicable those wells shown in Figure 8 will be
designed, and regular groundwater monitoring will be performed. To accomplish
this, it is likely that additional wells will need to be installed. If
concentrations are determined to be statistically representative of levels
exceeding site performance standards, the need for groundwater extraction and
treatment will be evaluated in a subsequent study.

At the current time, the groundwater system has been insufficiently
characterized to completely design groundwater extraction and treatment
systems for the fill, sand, and lower aquifers. Exact locations and depths of
extraction wells cannot be specified nor can anticipated rates of groundwater
extraction be estimated. Therefore, if groundwater extraction is deemed
necessary, additional characterization of the hydrogeologic conditions of the
site will be necessary as part of the system design.

5. Performance of the Selected Alternative

The proposed cleanup option was selected due to thé fact that it provides
a treatment alternative which reduces the mobility and toxicity of the
contamination, will be protective of human health and the environment, attains
ARARs, and is a cost-effective method of site cleanup. The benefits of this
alternative are discussed below. First and foremost, human exposures to
contaminitgd soils are prevented, thereby addressing the most significant
health concern. Pond water is treated, and surface water infiltration is
prevented by the impermeable cap. Thus, botential exposures via water sources

are controlled. Permanent treatment can be provided through the

33 of 36



immobilization of c..taminants. The cost of this a. _.rnative, estimated to be
about $3.4 million, is significantly less than other alternatives which offer
a comparable level of protection.

As required by Section 121 of CERCLA for Remedial Actions where wastes.
remain on—sitg, the performance of the remedial action will be reinvestigated
every 5 years to ensure that the remedial action has been effective, that
increasing levels of contaminants are not being released to the environment,
and that human health and the environment are protected. If as a result of
this frequent reassessment, the remedial action is shown to have decreased
performance, the nature and extent of additional actions will be considered.

B. Statutory Determinations

The selected remedial alternative meets all statutory requirements,
particularly those of CERCLA as amended by SARA. The highest priority is the
protection of human health and the environment. The use of stabilization
permanently treats/fixes contaminahts. Therefofe, the landfill closure and
post-closure care requirements are satisfied with respect to control of soil
contamination releases. In addition, tar sludge beneath the site with PAH
concentrations in excess of 1 percent are removed and treated. PCB materials
exceeding 50 ppm are permanently immobilized, consistent with the Toxic
Substances Control Act (TSCA) regulations. Permanent treatment, as preferred
under SARA, is used.

ARARs pertaining to surface water are satisfied because contaminants in
existing surface water are removed to nondetectable levels. Future off-site
discharges of surface water should meet discharge limits because the

surface-water runoff does not flow into contaminated materials.
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The release o. additional contaminants to the ,.oundwater is reduced by
the placement of an impermeable cap, and the control of surface-water runoff.
Additionally, the permanent immobilization of wastes satisfies groundwater
protection regulations. Therefore, presently uncontaminated groundwater will
be clearly protected, consistent with groundwater protection and
nondegradation regulations. Existing contaminated groundwater within the site
remains untreated; however, land use restrictions will ensure that the
groundwater is not extracted or used. Action levels of contaminants in
groundwater have not been consistently exceeded at off-site locations.
Groundwater monitoring is conducted at the site boundaries in accordance with
Resource Conservation and Recovery Act (RCRA) closure requirements to ensure
that contaminated groundwater does not migrate beyond the site boundaries.

Impacts to the community are minimized through the use of this
alternative. Some operations at the metal recycling facility may be suspended
during the implementation of this alternative; however, following remediation,
activities may resume and should not be restricted.

The cap which is produced from the stabilized soil and asphalt will be
able to support driving and operation of light equipment. Large structures
may be placed if support piling is included. Land use restrictions will
ensure that placement of any such support is done in such a way that 1) any
contaminated soil brought to the surface during placement is handled in
accordance with RCRA and state hazardous waste regulations, and 2) the
integrity of the cap in maintained.

The selected remedy will also meet all substantive laws and regulations
of other ARARs. These are listed and their application is briefly described

in the FS.
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The Taw and regulaw. S of concern include:

- Resource Conservation and Recovery Act (RCRA, 42 USC 6901); RCRA
regulations (40 CFR 261 to 280); Washington State Dangerous Waste
Regulations (WAC 173-303); Minimum Functional Standards for Solid Waste
Handling (WAC 173-304). '

- The selected remedy prevents further spread of groundwater contamination
and constitutes a Corrective Action Program as specified in 40 CFR 264,
and WAC 173-303-645(11).

- Safe Drinking Water Act (SDWA, 42 USC 300); Primary Drinking Water
Standards (40 CFR 141).

- Clean Water Act (CWA, 33 USC 1251); National Pollution Discharge
Elimination System (NPDES, 40 CFR 122); NPDES Permit Program (WAC
173-220).

The final selected remedy meets the requirements of cost-effectiveness as

this alternative provides for permanent treatment, and contaminant release

minimization for a cost significantly less than other alternatives exhibiting

a similar level of protection. The estimated present worth of the selected
remedy is $3.4 million, while alternatives 15, 16, 18, and 19, provide similar
levels of protection for costs of $8.1, $93.1, $133.1, and $242.9 mfl]ion,
respectively. Additional cost of these is the result of the use of more
costly technologies such as incineration (15, 19) or the excavation of larger

volumes of soils coupled with off-site landfilling (16, 18).
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