UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

- BURLINGTON NORTHERN AND SANTAFE )
RAILWAY CO., etal,, )
' . : )
| Plaimniffs, ) Case No. 01 C 7743
V. )
‘ )
BROTHERHOOD OF LOCOMOTIVE ) Judge Joan B. Gouschall
ENGINEERS, )
)
Defendamt. )

ORDER

Plinriffs ave the narion’s major freight railroads (the “Railroads™).! They seek preliminary

- irjunerive relief against the defendant, Brotherhood of Locorotive Engineers (BLE"), which has

allegedly ﬁneamed o conduct strikes o§er the Railroads’ inroduction of remote locomotive control .
technology and assigament of remote comtrol Work 1o conductors and weainmen. These conductors and
trainmen are represented by another union, the United Transporation Union (“UTU”). Forthe
following reasons, the court conctudes thar the Railroads are entitled w an injuncton.

The following facs are undispuied. Collectively, the Raflroads carry more than 95 percent of
the rail freight traffic in the United States. BLEmﬂnwngmebmgmmgmprsmtauve of locomotive

mginwswhﬂeUTUk&ewﬂxﬁwbargdrﬁnngofwnduaommimnm,y&dfmm

1The railroads include The Burlington Northern and Samza Fe Railway (“BNSF™), Cansolidared
Rail Corporation (“Conrail”), CSX Transportation ("CSXT™), Kansas City Southern Railway
(“KCS™), Norfolk Southem Railway (“NS”), and Union Pacific Railroad CUP).
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ﬂ:eRaih'oadsassignther&noxeconuohechnologyopezaﬁonsmgtomdscrviceemplowesandnot
locomotive engineers.
Discussion

IheRaﬂmadsmenﬂﬂedmpxchmMinjmcﬁyemﬁeﬁfmeymbﬁsh:(l)a'maHe
llicelihwdofsmm&emeﬁﬁa)hwmeﬁuymdmadeqmmmedyama)mme
mmnedmmmepmomwaghsmehmﬂmmhgmcﬁonmmdmmemmd
(4) that the injunction wil not bamm the public imnerest Coxv. Ciry of Chicago, 868 F.2d 217,219
(7th Cir.1989).

Inthismscbnlytbcﬁ:stquﬁ:ément,arwonablelﬂceﬁhoodofmccséoﬁth:meﬁts,is
seriously in dispue. Ifﬁxewmﬁudsrhmrhcﬁrszreqtﬁmmmthasbemmemheothamreeimmm |

clearly satisfied. - As 1o the second requirement, 2 nationwide strike by the BLE would clearly create

ireparable harm to the Railroads. Mtoﬂreﬂ:irdzequirmem,asmingﬂnatanarbimorcould
providcanadeqweremedy,ﬂzebalanceofhmmsindﬁsaseﬁvmsminjmcﬁon Finally, it seems
cleard:ata;mlimiharyhjmcﬁonprevmﬁngﬂ:emidnﬁomsuﬂdngwmﬂdnothmtbepubﬁcinm&
bur protect.it, as a wide variety of industies depends on the Railroads 1o be able to operate.
TheRaikoadsaguethmthepmﬁs7e:dsdnngwdvebagai:1hgagremmspamhtbe
planned inmoduction of the remote conrol techmology and its assignment to non-BLE members.
Therefore, the Railroads argue, a strike by the BLE would be illegal. The BLE disagrees, argtﬁngthal.
locomotive engineers have exclusive jurisdiction over work involving the-operatiorr of locomotives. If
theBLEiscmect;ﬂzenilisempowuedtoengageinasuﬂce. This courrnust decide whether an
infuncrion barring the union from suiking should issue. To make this determination, the court mus: apply

-
o
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a1 305. himapeﬁngadsﬁngagreemens,wmsmogninma“wuxﬁv&bagainhgamﬂmmay
includeimp]ied,aswdlése:q:res.mms“ Id a3ll. I_naddition,thepa:ﬁes’ “practice, usage and
ammisofﬁgniﬁmhhmpmﬁngﬂgbagrm&”ﬂ(mmmlqmmﬁomcmimd). On the other

hand,majordispuwsmlatemthefomnﬁonof.conecﬁvebmgainingagreemm “They arise where

'thatlsnosuchagreanentorwhmmssou,htrochangethetennsofone,mdthezeforeﬂ:cisueis

notwhethcranensungagreenmtconmlsmewmovasy Elgin, J. & E. Ry. Co. v. Burley, 325
US. 711, 723 (1945), aff"d upon reh’g, 327 U.S. 661 (1946).

Ifthe mrricrclaimS(a_srheRaihoadeo)thatﬂ:epmﬂes’ agreement gives it the right 10 make 2
decision about working conditions without prior negotiations, the dispure is deemed minor unless the

carrier’s position is “not arguably justified, obviously insubstantial, spurious for] frivalous.” Conraii,

491U, 21306. A camier’s interpretation is “insubstantial” when it would “undercut [RLA

prohibitions] against unilateral imposition of new conmractal terms.” Id. at 306. In other words, the
Railroads’ claims in this case are frivolous only if they constmne 2 unilateral alterarion of the existing
callective bargaining agreemerss. The Suprerne Court has recognized “the relatively ]iglnb\xdenm
the railroad mus@ in esmblishing exclusive arbital jurisdiction under the RLA™ Id at307 (internal
quotations omined); see also BRASCFHESE, 847 F 24 at 406 (“[W]e resolve all doubrs in favor of
finding the dispute at issue 10 be minor.”); BLE v. Archison: T. & S.F. Ry. Co., 768 F.2d 914, 920
(7th Cir. 1985) (‘;Atchisérz, T & S.F. Ry.") ("[W]hen in doubr, the courts construe disputes as |

minor.”).

— [ 3 case such & thS, It i IpOTAAI o emphasize-whar [the-cout] is not deciding.” Norfolk
& Western, 833 F.2d &t 707. The court is not deciding whether the Railroads’ plan to implement the

5
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Opﬁ-ation of remore control technology or that xequue such operations 1o be asigxed 1o employees
represented by BLE.” (Id) Theonlypromonmdxeag;eemmsmwhmhtheBLEcouldpom:.thc
Railroads argue, is a so-called “scope rule.” (d §6.) Exzmpksofthsemlspmndethax

“Jocomotive engineers shaﬂhavepmfumceforposiﬁmsaseng'nees” on locomotives and that no non-

" BLE employees may “supplant or substine in the exclusive work of any employee working under BLE

Agreemems.” (Gradiz Sec. Dec, At 2ar2)) The Railroads do not dispute this language, bur axgue
thai sw:hpromons do not apply bere. The Railroads argue that under the remote cornrol sys&.m,
ground service employees are not given positions as “engineers” and do not “supplant or substinne in
e exclusive wark” of engineers, Rather, the Railroads argue that the engineers are being replaced by
e remmote conmol technology itsel, which is not probibized in any of the BLE agreemens. |

It appears that there is no specific provision within the parties’ agreements thar addresses the

——.

inroduction of remote control technology or that gives exclusive jurisdiction over all operation of
locomotives 1o members of the BLE. The BLE citesa 1996 agreement, no longer in effect, which
smedt}xaténgineexs must be used to “operate all sources of motive power . . . on any and all wacks of
Southern Pacific Lines” (Defs.’ Mem. Support Cross-Mot. Dismiss & Opp. Fls.’ Mot. Prelim. Ix.
(‘Defs.” Mem.") a1 7n2.) Otherwise, the BLE points w0 no other smﬂar explicit provision. In fact, the
BLE admits that the agreements “do not specify the precise details of locomotive operation placed
under the engineer’s contol.” (Def’s Mem. at 14.)

The Railroads point w a specific provision ina 1986 agreement between the parties which, they
argue, explicty allows the planned implementtion and assignmert of he 1 new technology. In that
agreement, gound service employess (non-BLE members) are given penmssxon to perform a number

7
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reuuneconnoluuﬂnnﬂogyvﬁﬂxnn;uknxmgoﬁmknx The BLE, on the other hand, argues that
lmﬁve engineers have vaditionally beld exclusive jurisdiction over the operation of locomotives in
terminals, and therefore there is an implied agreemnent thar the Railroads may notasignthe technology
10 non-BLE members.
1. Inroduction of new technology

First, the Railroads point to seven instences in which railroads implemented new technalogy
without prior union consent. However, none of these examples show an mphed agreernent specifically
between the Railroads and the BLE, as is necessary téicsmblish an implied contractual term. See
Norfolk & Western, 853 an a1 705 (implied agreements are indicated by the “parties’ course of
dealing?) (eraphasis addsd). More helpfil 1o the Railroads are daree examples of “a specific past
practice permiting introduction of remote contro! locomotive technology in the rail industry.” (Pls.’

Mem. a1 16.) The most favorable example is a 1995 arbitration award regarding a dispute between the

‘Burlington Northem Railroad Company and the BLE. (BLE v. Burlingron Northern R R. Co., Public

Board No. 5464, Award No. 11, Joint Stip. Ex. 17.) Thar case involved the movement of wain cars at.
aNebuaskacarrepairﬁci]ity. TheBLdesungtmhes this case because it involved a repair facility and
10t termminzl operations or wansit, bur the court finds the example relevant nonetheless.

At the Nebraska facility, movement of cars was inftially accomplished by two switch engines,

which were operated by non-BLE members. By 1988, the railroad had replaced this system by

 inmoducing 2 “remote (radio) conwolled, on-rail, self-propelled machine,” which was alsa operated by

o pon-BILE members—After four years, the BLE formally objected, arguing thaf the new equipment

should be operated by engineers, tuz the arbitrator sided with the reilroad “en the basis of

9
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C. Remote Control Technology
The Railroads argue thar the proposed remote comrol technology consists of wo separate

pieces of equipment: the on-board compuer and the remote TaDSMITEL. According o the Railroads,
m:onbomﬁcompmwm&enﬁaﬂymketeplmeofmcmg'nea,asﬁ“ﬂlmolﬂ:emovanem
andspeedofﬂ:euain,adjusdngfornwmyvaims,suchasmcgadeofﬂmuzck In other words,
theRa{hoadswnmncithmmisis‘jusmmhsmccofwbérewmkhasbemlosduew
technological changes.” (UTU v; Narfolk Southern Ry. Co., Public Law Board No. 5252, Award
No. l,Joint Sdp. Ex. 19aI4.) TheRailroadsarguerhaIthegromdservicepa'someLwhowﬂl
Ope:azethemnotcuansrnimzr,wiﬂhmpcrforman)"ofﬂ:ecngim’ exclusive duties. The remote
cansminer, the Railroads argue, is merely a communication device which tells the on-board compner
whcntomoveaﬁda:wha:wed,predsdythecmrcmﬁmcﬁonofgromdsemcepersomelwhen
commmunicating with locomotive engineers. | |

The BEE argues:amthe-other hand, that itis notahe.onsboard compurer thar will replace the
engineer, but the ground service personnel The union argues that the operatar of the remote |
uansnﬁueris,ineﬁ‘ecn&xeopgxamofﬂ:clocomoﬁve. The BLE claims that the transminer is equipped
with knobs that act as a throule and brake, similar 1o those currently opaatedbycngineersonboard
the locomonves.

The-coure holds that whille it is arguable that the operation of the remote cantrol tectmology is

exclusively reserved 1o locomotive enginecrs, te opposite is also arguable. The Railroads pointour

- ~—fhat arbitrators in disputes such as this have-often found thar “weehnological advances do not

aumomatically constinue a contractual violation.” (Jd.) Tn one case, an arbitrator found that “there is no

11
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O transminers. However, the court need not make this determination. “The rsohﬁion of the case
. dcpmdsuponmehmmﬁmofmeagecmm,mdwmkwemﬁzmmﬂm[kaﬂrwds’]&ﬁom
might be in violation of that agreement, i is for the appropriare adjustment board, anﬂmtthis cour, to
draw the boundaries of the practces allowed by the agreement.” Nar'l Ry. Labor Conference v. Int’l
Assoc. Machinists Aerospace Workers, 830 F.2d 741, 748 (7th Cir. 1987). The Railroads have
successfully established a nonfrivolous argument that the ag:ecm:ms permit their proposed technology
plan. Therefore, the dispure s minor. | |
III. Bargaining Process
Ihe BLE argues thar the pardes have exmered collective bargaining reganding the implementation
of the remote control technology, and therefore the court must apply a different srandard than the '
Mﬁ@.@or/mor dispure analysis. In support of this argument, the BLE cn&s Demroit & Toledo
Q Shore Line R. Co. v. UTU, 396 U.S. 142, 149 n.14, 150-52 (1969), for the proposition that when
mepmﬁesmbmgahﬁngovumtsm,ndthumaymﬂmaﬂyahﬂmesmquovdd:regadmm
issue.
The BLE points o1 ther the Railroads issued e following notices of bargaining proposals on
the BLE, in compliance with section 6 of the RLA, on November 1, 1999:
Eliminate any existing restictions on the use of employees, Whether or not represented
by the Organization, o perform any work as and where needed withour claim or
penalty; and provide that a carrier in its discretion may require any employees

represented by the Organization to perform any work as and where needed that the
carrier deems appropriate.

=+ —————If and where. any-restrictions exist, provide that there will _be_nq_rssnriqﬁpns on (or
additional compensation for) die-use of new technology by employees in any craft, and
such use shall not crezte an exclusive right thereto.

-, 13
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3.) This language belies the BLE's conclusion that the existing collecﬁve bargaining agreements
clearly prohibit the assignment of remote conrol technology to ground scmoepersonnel

Furthermore, the BLE’s reliance on Shore Line is misplaced. The pertmem issue in the present
case is notwhethermeparﬁsa:ebargaining over assignment of the new technology, but rather
whether the Railroads’ proposed plan.would “Violate the starus quo as defined by the collective
bargaining agreements.” Chicago & Northwestern Trans. Co. v. RLEA, 908 F.2d 144, 153 (7th
Cir. 1990), cert. denied, 498 U.S. 1120 (1991). The Seventh Circuit has addressed this distinction:

Wmemmdomfmiidma@ndﬂym@uddy..,-menﬂmadis

allowed 1o do as a marter of contact and what the railroad is allowed 1o do is, one

ight suppose . . .ﬁzesxztusquo,evmifrhe:aﬂmadhasnotbecndoingir.

Redecorating the railroad’s executive dining room does not violare the stams quo even

if this is the first time the room has ever been redecorated and the collective bargaining

agreement is silent abowt redecoration.
Jd =z 153-54. In other words, if the existing agreements do not prohibﬁ the implementation of the
remote control technology, then the Railroads’ proposal would not violare the status quo. See also
Bhd. Ry. Carmen v. Missouri Pacific RR. Co., 944 F.2d 1422, 1428 (8th Cir. 1991) (“[OJnce the
ooimﬁndsthaxanemployer’s actionsamarguab]yjusdﬁedlmdenhemmsofedsdngag:eemems,the
status quo issue is mooted.”) (irwernal quotation omiued); CSX Transp., Inc. v. UTU, 879 F.2d 990,
999 (2d Cir. 1989), cerr. deried, 493 USS. 1020 (1990) ("[TThere is generally no duty o maintin the
Stams qQuUo dtmng a minor dispute, but only during a major dispwe.”).

Thus, the proper inquiry is whether assigning the remote control wchnology 1o ground service

persomnel is arguably permited by the pardes’ ensungagreemems. As this court has discussed, the

Railroads have provided a nonfrivolous argument that itis. Therefore, the dispute is minor and the

15
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INTHE
UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINQIS

BURLINGTON NORTHERN AND SANTA FE

RAILWAY CO.
2500 Lou Menk Drive
Fort Worth, Texas. 76102

CONSOLIDATED RAIL CORP.
2001 Maurket Street
Philadelphia, Pannsylvania 19103

CSX TRANSPORTATION, INC.

500 Warer Styeet

Jacksonville, Florida 32202

KANSAS CI'TY SOUTHERN RAILWAY CO.

114 West 11" Steet
Kunsas City, Missouri 64105-1804

NORFOLK SOUTHERN RAILWAY CO

Three Commercigl Place
Norfolk, Virginia 23510-2191

UNION PACIFIC RAILROAD CO.
1416 Dodge Street
Omaha, Nebrasks 68179

Pluintiffs,
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)
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)
)
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)
)
)
)

BROTHERHOOD OF LOCOMOTIVE——u)

ENGINEERS )
Standurd Building )
1370 Ontarnio Street )
Cleveland, Ohio 44113-1701 )
)

Defendamt. )

)

Y IN

Civil Action Na. 01-C-7743
Judge Joan 8. Gottschull
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PRELIMINARY INJUNCTION

This matter came to be heard upon x complaint, motion for preliminary injunctian, and
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supporting declarations and memorandum of poims and authorities filed by plaintiffs Burlington
Northern and Santa Fe Railway ("BSNF™), Consolidated Rail Corporation ("CRC"), CSX
Transportation (“CSXT"), Kansas Ciry Southern Railway (“KCS"), Norfolk Southern Railway
(“NS"), and Unian Pacific Railroad (“UP*), fram which it appears that the defendant
Brotherhood of Locomonve Enginecrs (“BLE") is threatening 10 comménc: a strike against the
plaintiff railroads over disputcs arising from the m’lxﬁa_ds‘ plans to use remoie control technology
in locomotive operation in their terminal opergtions in or around terminals and wark assignments
in connection therewith; thar such disputes are rm‘n& disputes suhject to mandatory arhirration
under § 3 of the Railway Labor Act, 45 US.C. § 153 Firsy(i); thar strikes over such disputes arc
unlawful under § 3; and that such a sirike will, unless enjoined, cause a shutdown of the

plaintffs’ rail operations, with resulnng immediate and irreparable harm to the plaintifls, their

shinpers. commurers. and emplnyirs. and the nublic eenerally,

IT 1S THEREFORE ORDERED:

1. Thar the defendant, it subordinate units, divisions, lodpes, locals, officers, agents, -

cmployees, members, and all persons acting 1n concert or participation with any of them, is

hereby enjoined from authorizing, cncouraging, permiwing, calling, engaging in, or continuing

any strikes, work stoppages, picketing (other than for informatonal purposes), slowdowns, work--

to-rule campuigns, or other self-help aguinst the plaintiffs over any disputes canceming the
plaintiffs’ use or plans 1o use remote contro) technology in the operation of locomonves. in their
terminal operstions in or around terminals, or work assignments in cormection therewith, untila-

hearing is held and final judgment entered an the complaint herein.

2. That the defendant is hereby directed to make cvery reasonable effort o prevent

and discourage its suhordinate unurs, divisions, lodges, locals; officers, agents, employees, and

| PAGE 83
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O members, and all persons acting in concert or participation with any of them, from engaging in
conduct enjoined by this injunction; | |

3. That defendant shall natify all of jts subardinate units, divisions, lodges, locals,
officers, agents, employees, and members having jurisdiction or ﬁrorkin.g on any of the plaintiff
railroads of the issuance, contents, and meaning of this injunction, and thar failure to comply
could result in the imposinon by the Court of fines and/or imprisonment;

4, That this injunction is granted upon the candition that an undertaking in the sum
of twenty-five thousand dollars ($25,000). or cath in that amount, be filed within 72 hours from
the time and date of this injunction 10 makc good such damages not to exceed said sum as xhay

'be sustained by anyone who is found 10 be wrangfully enjoined; and '
5.  Tha fer purposes of service of notice of this injunction, i addition 1o the methods
0Y'3Crvile OF prbcudd px'ovfaca DY KTATULE, AOLCE udy b gidel; 10 Aeteudasnt, s wtinbead, dud 11
Q other perseﬁs by the pasting af espies af this dearce af the cntranses of the plaintiffs’ premises,
which shall be cansidered prima facic evidence of notice and knowledge of this injunction to and
by all persons who mvay commiit, or anempr 1o commit, any act or acts in violation thereof at br

near the premises of the plaintiffs. In addition, this injunction may be served by any person over

the age of eighteen years selected for the purpase by the plainniffs.

Dawd:/ﬂo'clock A mon '/ / / , 2002

Wéﬁ States District Judge
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