BEFORE THE WASHINGTON UTILITIESAND TRANSPORTATION COMMISSION

In the Matter of the Invedtigation Into DOCKET NO. UT-003022
U SWEST COMMUNICATIONS, INC.’s
Compliance With Section 271 of the
Teecommunications Act of 1996

In the Matter of DOCKET NO. UT-003040

U SWEST COMMUNICATIONS, INC.'s
RESPONSE OF PUBLIC COUNSEL

Statement of Generdly Avallable Terms TO QWEST'SPETITION FOR
Pursuant to Section 252(1) of the RECONSIDERATION OF THE 30™"
Tdecommunications Act of 1996 SUPPLEMENTAL ORDER

INTRODUCTION

In response to the Commission's Notice of Opportunity to Respond to Petition for
Reconsideration, issued April 22, 2002, Public Counsdl hereby comments on Qwest’s Petition
for Recongderation of the Commission’s Thirtieth Supplementa Order: Commission Order
Addressing Qwest’ s Performance Assurance Plan, Docket Nos. UT-003022, 003040 (April 5,
2002), filed on or about April 15, 2002. Our responsive comments focus on the specific issues
addressed previoudy by Public Counsel in our Comments on Qwest's Performance Assurance

Plan (QPAP), filed in this docket on November 21, 2001.

. REVIEWS

A. Commission Authority

The Commission’s 30" Supplemental Order directed Qwest to modify Section 16.1 of the

QPAP to gtrike “Changes shal not be made without Qwest’s agreement” and add the following

UT-003022 1 Error! AutoText entry not defined.

PUBLIC COUNSEL COMMENTSON
QWEST'SPETITION FOR
RECONSIDERATION



language: “ After the Commission consders such changes through the six-month process, it shal
determine what set of changes should be embodied in an amended SGAT that Qwest will fileto
effectuate these changes.” 30" Supplemental Order 1 146. Qwest opposes this change on the
grounds that it would give the Commission “unlimited authority” to make changes to the QPAP
and that it would “render meaningless dl of the workshops that have been devoted to developing
the QPAP terms.” Qwest petition at 16.

Public Counsd disagrees with Quest. We concur with the Commisson’'s decison in the
30" Supplemental Order that the Commission should have the authority to determine whether
changes should be made to the QPAP. Qwest proposes to incorporate language jointly
developed by Qwest and Utah Advocacy Staff. Public Counseal opposes this proposal as it would
limit the Commission’s authority to resolving disputes concerning the addition, deletion, or
modification of performance measurements—in short, Qwest would retain “veto power” over
other changes. Qwest petition at 19. Public Counsdl continues to believe that such “veto power”
isinconggtent with the primary gods of the QPAP: to deter anti-competitive conduct and
compensate CLECsfor inferior service.

Public Counsd agrees with the recent finding of the Montana Public Service Commission
in their Fina Report on the QPAP":

“The Commission continues to find that QPAP change control should rest

with the Commission, not with Qwest. Qwest’s argument that the QPAP is

voluntary and is not required as a condition of 271 approval by the FCC

ignorestwo facts: (1) this Commission will not recommend that the FCC

grant Qwest’s 271 application unless Qwest has in place a performance

assurance plan approved by this Commission; and (2) no 271 application
has been submitted to and gpproved by the FCC without inclusion of a

! The Montana Final Report on the QPAP was attached as Exhibit A to AT& T’ s Additional Statement of
Supplemental Authority Regarding Qwest’s Performance Assurance Plan, filed April 24, 2002.
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PAP as a safeguard againgt backdiding after 271 entry. Qwest’s
indstence on maintaining the QPAP requirement that gives Qwest veto
power over any QPAP change, except for additions of performance
measurements, would make a mockery of the multistate collaborative
approach this Commission envisons for QPAP reviews because Qwest
could and would nix any change not to itsliking. Smilarly, if the QPAP
were revised to require mutua agreement by Qwest and CLECs electing
the QPAP, there would likely be issues where mutua agreement was not
possible, with the result being an unworkable process that failed to resolve
isses at dl. The Commission finds, asit did in the preliminary report,

that it isits respongbility to administer the QPAP and overseeits
operation. The Commission, whether acting on its own or as a member of
amultistate QPAP oversight group, will develop a QPAP review process
that ensures the due process rights of Qwest and CLECs dike are
protected.” Montana Public Service Commission, In the Matter of the
Investigation into Qwest Corporation’s Compliance with Section 271 of
the Telecommunications Act of 1996, Docket No. D2000.5.70, Final
Report on Qwest’ s Performance Assurance Plan and Responses to
Comments Received on Prdiminary Report, April 19, 2002 at 59-60.

We concur with the reasoning of the 30™" Supplemental Order as to the Commission’s
authority to order changes to the QPAP. We agree that the Commission has authority to modify
the QPAP under (1) sections 261(c) and 252(f) of the Telecommunications Act of 1996, (2) the
Commission’s authority to order changesto the SGAT, and (3) the Commission’s broad
authority to regulate the rates, services, facilities and practices of telecommunications companies
in the public interest. 30" Supplemental Order 1] 143-145. Qwest recognizes that the
Commission has the authority to enforce interconnection agreements. Tr. 6079. In addition, the
QPAP s Tier 2 payments to the State d so seem to presume that the State has arole in enforcing
and overseeing the operations of the QPAP. Tr. 6076:2-10. Itislogica to conclude, asthe
Montana Commisson did, thet it is the Commission’ s role to oversee the operations of the QPAP

and when necessary, to order changes to the QPAP consistent with the public interest.
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We therefore encourage the Commission to deny Qwedt’s petition and to affirm its

decision in the 30" Supplemental Order.

B. Scope of the Six Month Reviews
With respect to the scope of the six-month reviews, Section 16.1 of the QPAP, asfiled by

Qwest on November 6, 2001, would limit the scope of the six-month reviews to a determination
of whether performance measures should be added, deleted, or modified; whether any
benchmark standards should be replaced with parity standards; and whether the classification of
any performance measures should be modified. Public Counsdl concurs with the Commission’'s
decison in its 30™ Supplemental Order. The Order states in relevant part; “we believe it would
be unreasonable to preclude or limit the Commisson’s authority to examine issues tha may arise
in the course of operation of the plan.” 30" Supplementa Order §147. The Commission directs
Qwest to modify Section 16.1 of the QPAP to dlow Parties or the Commission to “suggest more
fundamenta changes to the plan, but unless the suggestion is highly exigent, the suggestion shdll
either be declined or deferred until the biennia review.” 1d.

We believe the Commission’s 30" Supplemental Order strikes an appropriate balance
regarding the scope of the Sx-month reviews. It isimpossible for any Party to develop a discrete
and limited list of issues to be addressed at the Sx-month review when, as the Commisson’s
Order states, neither Qwest, the CLECs, or the Commission has any experience operating under
this PAP in Washington. Id.; Tr. 6062:1-11. Rather than make these reviews completely open+
ended, however, the Commisson requires Parties to demondtrate that an issueis “highly exigent”

before it will be considered as part of the review. 30" Supplemental Order 1 147.
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Qwest proposes to include language devel oped jointly by Qwest and Utah Advocacy
Staff. Public Counsel opposes this proposal because it would limit the scope of the six-month
review only to the subject of performance measures. In addition, the Commission’s authority
would be limited to resolving disputes concerning the addition, deletion, or modification of
performance measurements. Qwest petition at 19. We aso find Qwest’ s proposed language
regarding the criteriafor review of performance measures to be unreasonable because it would
limit the ability of the Commission to consder other issues that may surface once a QPAP
becomes operational. Qwest petition at 19.

In summary, we encourage the Commission to deny Qwest’s petition for reconsideration

of the Commission’s 30" Supplemental Order regarding the scope of changes to the QPAP.

1. MULTI-STATE AUDIT, INVESTIGATION AND REVIEW PROCESS

The Commission’s 30" Supplemental Order directed Qwest to make changes to the
section of the QPAP pertaining to audits and investigations. 30™" Supplemental Order 11 239-
242. \We believe these modifications to Section 15.0 of the QPAP are absolutely critical in order
ensure that the QPAP audit program achieves its intended objective—to provide “ sufficient
assurance that ahigh level of confidence can be placed in the performance results that Qwest
measures — results that will drive QPAP payments and will serve as aprimary basisfor
[commission] oversight of wholesale performance.” Liberty QPAP Report at 78-79; 30"
Supplemental Order 1230. Public Counsd opposes Qwest’ s petition to retain language in the
QPAP to provide for a multi-state audit and review process. Qwest petition a 21-24. In their
30™" Supplemental Order, the Commission stated very clearly that they would defer making a

decision about participating in any multi-state audit process until a later date. 30™" Supplementdl
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Order 1241. Given that decision, it would be inappropriate to include language in the QPAP, as
Qwest has proposed, that outlinesin significant detall the duties, decisionmaking authority and
apped process for amulti-state audit. We believe those decisions should be made by the Sate
commissons participaing in any multi-state effort.

We continue to have concerns with the idea of a multi-state audit program. Specificdly,
amulti-ate effort would severdy limit the ability of Washington specific parties to participate
and it reduces the trangparency of state regulatory action.

In summary, Public Counsd continues to believe that the Commisson should maintain
full and complete authority over reviews, audits, and monitoring of QPAP performanceissuesin
Washington. We encourage the Commission to deny Qwest’s petition for reconsideration of the

Commission’s 30" Supplementa Order regarding the audit program set forth in the QPAP.

IV. TIER2PAYMENTS

We concur with the Commission’s decision in its 30" Supplemental Order that Tier 2
payments should be triggered “in any month that Qwest fails to meet the Tier 2 performance
standards.” 30" Supplemental Order 186. Qwest has petitioned for reconsideration of this
decison and asks the Commission to consider a Tier 2 payment trigger scheme stipulated to by
Qwest and Utah Advocacy Staff. Qwest petition at 10-11.

Qwedt’s proposa isto usethe Tier 2 trigger recommended by the Liberty QPAP report
(and rejected by the Commission in the 30" Supplemental Order), accompanied by anew
provision that if Qwest’s monthly conforming measurement payment percentage is below 85%
for any 5 of 12 consecutive months, then Tier 2 Payments would trigger elther after asingle

month of non-conforming performance (in the case of Tier 2 measures without Tier 1
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counterparts) or after a second consecutive month of non-conforming performance (Tier 2
measures with a Tier 1 counterpart). Qwest petition at 11. We believe that Qwest’ s proposed
trigger for Tier 2 payments would alow a sgnificant lag before payment would occur. Such a
lag in Tier 2 payments could function as a disincentive for Quwest to take immediate action to
address the performance issues related to Tier 2 measures—an issue raised by the New Mexico
Advocacy Staff during the multi- state proceeding. Liberty QPAP Report at 43.

We encourage the Commission to deny Qwest's petition for reconsideration of the 30

Supplementa Order regarding the trigger for Tier 2 payments.

V. FORCE MAJEURE PROVISION
The Commission’s 30" Supplemental Order directed Qwest to modify Section 13.3 of the

QPAP to provide for awaiver process whereby Qwest would file any request for awaiver of
payment obligation with the Commission no later than the last business day of the month after

the month in which payments are being disputed. 30" Supplemental Order 206. Qwest’s
Petition characterizes this walver process as imposing “an unnecessary administrative hurdle.”
Qwest petition at 34. We believe this provison does not place an undue burden on Qwest, and
provides for areasonable, clearly defined and transparent waiver process that will protect against
potentid abuse of force mgeure clams. Accordingly, we request the Commission affirm its
decision in the 30™ Supplementa Order regarding the procedure for requesting awaiver of

payment obligation due to force mgeure.

VI.  MONTHLY REPORTSTO PUBLIC COUNSEL
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Public Counsdl requests that the Commission affirms its decision to require Qwest to
provide copies of its monthly reports to relevant parties such as Public Counsel who request to

receive such reports. 30" Supplemental Order 1] 244.

VIl. CONCLUSON

Public Counsdl requests the Commission’s congderation of the responsive comments
made above in its consderation of Qwest’s Petition for Reconsderation of the Commisson’'s
30" Supplemental Order. It is our position that without a strong performance assurance plan that
creates the gppropriate incentives and disincentives for Qwest’s performance as awholesale
supplier to its retall competitors—its gpplication to the FCC cannot be in the public interest. We

look forward to continuing to participate in the Commission’s review of the QPAP and its public

interest inquiry generdly.

DATED this 1st day of May, 2002.

CHRISTINE O. GREGOIRE
Attorney Generd

ROBERT W. CROMWELL, JR.
Assgant Attorney Generd
Public Counsdl
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