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MCI’S Reply TO Staff and Public Counsel




I.   INTRODUCTION

1. Respondent WorldCom, Inc., on behalf of its regulated subsidiaries in Washington State (n/k/a “MCI”), by and through its attorneys of record, Ater Wynne LLP, hereby submits its Reply to the Responses filed by Staff and Public Counsel in opposition to MCI’s Motion to Dismiss or for Summary Determination.  In support of this Reply, MCI states as follows:

II.   ARGUMENT

2. In its Motion to Dismiss or for Summary Determination, MCI pointed out that Section 252 of the Federal Telecommunications Act does not contain any deadline by which an agreement must be filed; nor does Washington State law.  In its response, Staff concedes that Section 252 “is silent on the timeline for filing interconnection agreements…” (Staff Response at p. 12, ¶23) but argues, nevertheless, that interconnection agreements must be filed “within a reasonable period of time.”  Id.  Staff argues that the measure of what is a “reasonable period of time” is set by the fact that the Commission’s Interpretive and Policy Statement Regarding Negotiation, Mediation, Arbitration, and Approval of Agreements Under the Telecommunications Act, Docket No. UT-960269, provides that interconnection agreements should be filed within 30 days of their execution.  Staff’s Reply at p. 13, ¶24.  However, as pointed out by MCI in its Motion to Dismiss or for Summary Determination, pursuant to RCW 34.05.230(1), that statement is advisory only.  Therefore, it cannot provide the basis for finding a violation of either federal or state law.  Nor can it provide the basis for imposition of any monetary penalty against MCI or Qwest.

3. Public Counsel cites WAC 480-07-640(2)(a)(i) in support of its argument that interconnection agreements must be filed within 30 days of execution.  However, WAC 480-07-640(2)(a)(i) is a new rule that has only recently become effective.  Therefore, it does not apply to the agreements at issue in this case, nor can be provide the basis for imposing a monetary penalty.

4. Curiously, Staff argues that Agreement No. A31 between MCI WorldCom, Inc. (“MCI”) and U S WEST Communications, Inc. (“Qwest”) provides for access to and pricing of intrastate dark fiber, T1 facilities, and SONET facilities.  Acknowledging that MCI and Qwest claim that the agreement pertains only to interstate services, Staff nevertheless argues that these facilities also can be used for the provision of local telecommunications.  Staff then states:  “It is unclear whether MCI used or intends to use these facilities to provide local service.  If so, the agreement should have been filed and made available to other carriers.”  Staff Response at pp. 18-19, ¶38.  On its face, Agreement No. A31 recites that MCI purchases the subject services from Qwest “pursuant to a tariff known as ‘FCC No. 5,’ which [Qwest] files with the Federal Communications Commission (‘FCC’).”  Agreement No. A31, p. 1.  The Agreement also recites that MCI filed a complaint against Qwest at the FCC seeking resolution of certain disputes concerning the purchase and provision of telecommunications services “under FCC No. 5, MCI Telecommunications Corp. v. U S WEST Communications, Inc., File No. E-96-38 (the “FCC Complaint”).”  Id.  By its terms, the Agreement then describes the enumerated disputes settled in the Agreement, which all relate to services purchased from FCC No. 5.  It describes: (a) billing disputes concerning certain services purchased from FCC No. 5 (dark fiber, disconnected circuits, non-recurring access charges associated with switched access trunks and back-billed charges); (b) the FCC Complaint; (c) billing disputes relating to a Regional Commitment Plan set forth in FCC No. 5 pursuant to which MCI purchases T-1 facilities; (d) disputes relating to a SONET Ring Service Partnership program, which is an optional pricing plan under FCC No. 5; and (e) the impact of an FCC determination regarding implementation of the Base Factor Portion to various interstate access charges from Qwest to MCI.  Again, from the face of Agreement No. A31 it is clear that only jurisdictionally interstate services are involved.  Thus, the Amended Complaint should be dismissed as to Agreement No. A31.

5. Staff argues that Agreement No. A35 between MCI WorldCom Network Services, Inc. (“MCI”) and Qwest provides for terms and conditions related to the decommissioning of collocated facilities; therefore, “it is an ongoing obligation related to collocation and is an interconnection agreement subject to the filing requirements of the Act.”  Staff Response at p. 19, ¶40.  Simply because a settlement agreement relates to decommissioning of collocation facilities does not automatically make it an interconnection agreement.  As stated by the FCC in In the Matter of Qwest Communications International Inc. Petition for Declaratory Ruling on the Scope of the Duty to File and Obtain Prior Approval of Negotiated Contractual Agreements Under Section 252(a)(1), WC Docket No. 02-89, Memorandum Opinion and Order, FCC 02-276, 17 FCC Rcd. 19, 337, ¶8 (October 4, 2002), note 26:  “[W]e find that only those agreements that contain an ongoing obligation relating to section 251(b) or (c) must be filed under 252(a)(1).”  (Emphasis added).  Further, the FCC held that a settlement agreement providing for “backward-looking consideration,” such as a cash payment, need not be filed.  Id. at ¶¶12-14.  The language of Agreement No. A35 clearly reflects a settlement agreement providing for “backward-looking consideration,” specifically a cash payment as reimbursement for non-recurring and recurring charges paid as final resolution to disputes arising between the parties regarding the terms and conditions of the return of facilities and settlement of financial obligations of each party with respect to the facilities under the interconnection agreement between them.

6. Finally, Staff argues that Agreements Nos. A34 and A35 between MCI and Qwest were not timely filed because they were not filed until August 22, 2002, which was more than 30 days after their respective executions.  As discussed above, neither federal nor state law contains an express deadline by which interconnection agreements must be filed.  Therefore, the fact that these agreements were not filed within 30 days of their execution cannot be the basis for a finding of a violation of federal or state law; nor can it be the basis for imposition of a monetary penalty against MCI or Qwest.  The salient fact is that both agreements have been filed with the Commission and available for any other carrier to opt-into.  Therefore, by definition, no discrimination against other carriers has occurred.  Both agreements should be dismissed from the complaint.

III.   CONCLUSION

7. For the reasons discussed above and in MCI’s Motion to Dismiss or for Summary Determination, MCI requests that the Commission dismiss the First and Fourth Causes of Action and dismiss the Second Cause of Action as to MCI with respect to Agreement Nos. A31, A34 and A35.

RESPECTFULLY SUBMITTED this 5th day of January, 2004.

ATER WYNNE, llp
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