BEFORE THE WASHINGTON
UTILITIES AND TRANSPORTATION COMMISSION

DOCKET UT-240951

NORTHWEST FIBER HOLDCO, LLC,
AND BCE HOLDING CORPORATION

In the Matter of the Joint Application of JOINT RESPONSE IN OPPOSITION TO
Northwest Fiber Holdco, LLC, and BCE MEDIATUBE CORP’S. MOTION TO
Holding Corporation for an Order Approving INTERVENE, PETITION FOR

the Transfer of Control of Ziply Fiber SUSPENSION OF SCHEDULE AND, IN

Northwest, LLC to BCE Holding Corporation. THE ALTERNATIVE, STAY OF

APPROVAL OF THE BCE HOLDING
CORPORATION ACQUISITION OF
ZIPLY FIBER NORTHWEST, LLC,
MOTION TO SUPPLEMENT RECORD,
AND MOTION TO AUTHORIZE REPLY
TO RESPONSES TO PENDING
MOTIONS AND PETITIONS

1

Pursuant to the Notice of Opportunity to Respond to Petition for Intervention and Petition for
Stay issued by Administrative Law Judge (“ALJ”) Hughes and ALJ Kruszewski on August 13,
2025, Northwest Fiber Holdco, LLC and BCE Holding Corporation (collectively “the Joint
Applicants”) hereby submit this joint response in opposition to MediaTube Corp.’s
(“MediaTube”) Motion to Intervene (“Intervention Petition™), Petition for Suspension of
Schedule and, In the Alternative, Stay of the Approval of the BCE Holding Corporation
Acquisition of Ziply Fiber Northwest, LLC (“Stay Petition”’), Motion to Supplement Record
(“Motion to Supplement”) and Motion to Authorize Reply to Responses to Pending Motions
and Petitions (“Motion to Reply”)(collectively “MediaTube Motions and Petitions™). The
Joint Applicants respectfully urge the Commission to deny all of the MediaTube Motions and
Petitions for the reasons set forth below.

The Intervention Petition should be denied because it was filed well beyond the deadline and,

in fact, after the Commission entered a notice of finality. WAC 480-07-355(1)(a) provides in
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pertinent part that “[w]ritten petitions to intervene should be filed at least three business days
before the initial hearing date or prehearing conference date, whichever occurs first [or] . . . [a]
person may petition orally for leave to intervene at the time of the initial hearing conference,
whichever occurs first, unless the commission requires written petitions to intervene in a notice
prior to the first hearing or prehearing date.” WAC 480-07-355(b) provides that “[t]he
Commission may grant a petition to intervene made after the initial hearing or prehearing
conference, whichever comes first, only on a showing of good cause, including a satisfactory
explanation of why the person did not timely file a petition to intervene.” This accords with
the discretion permitted under statute to presiding officers to grant a petition to intervene only
if the petitioner “qualifies as an inventor under any provision of law and that the intervention
sought is in the interests of justice and will not impair the orderly and prompt conduct of the
proceedings.” RCW 35.04.443(1). In the instant proceeding, the requirement that late
intervention not impair “orderly and prompt” conduct of the proceedings sets a high bar indeed,
as the proceeding has already concluded following the issuance of the Commission’s Notice
of Finality, served on the parties July 30, 2025. As Staff explained in response to MediaTube’s
petition, “There comes a point in any proceeding beyond which the Commission should not
allow new parties to join a case because doing so renders meaningless the time and resources
the parties to a case have put into it” and “[t]hat point has long since passed here”. Commission
Staff’s Response to MediaTube Corporation’s Petitio to Intervene, pp. 1-2. The Joint
Applicants agree.

3 On March 21, 2025, the Commission served a Notice of Virtual Prehearing Conference (“PHC
Notice”) giving notice that it would hold a virtual prehearing conference in this matter at 1:30

p.m., on April 23, 2025. The PHC Notice states:
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5

INTERVENTION: Persons seeking to intervene in the proceeding must file
written petitions to intervene at least three business days before the date of the
prehearing conference. See WAC 480-07-355(a). Party representatives must file a
notice of appearance with the Commission no later than the business day before the
conference. See WAC 480-07-345(2). Any party or witness in need of an interpreter
or other assistance should fill out the form attached to this Notice and return it to
the Commission. The Commission will set the time and place for the evidentiary
hearings at the prehearing conference or by later written notice.

PHC Notice, p. 2.

MediaTube did not file a petition to intervene three business days before the date of the
prehearing conference, as required by the PHC Notice. Nor did MediaTube orally petition to
intervene at the April 25, 2025 prehearing conference. These facts are confirmed in Order 02,
served May 13, 2025, which states at 4 6: “No petitions to intervene have been filed in this
matter and there were no oral petitions to intervene presented at the Pre-Hearing Conference.”
Therefore, MediaTube’s Intervention Petition is untimely and should be rejected.

Not only did MediaTube fail to timely petition for intervention prior to or at the April 25, 2025
prehearing conference, but it also failed to petition for intervention prior to or at either the July
14, 2025 evidentiary hearing or the July 16, 2025 public comment hearing in this proceeding.
On June 13,2025, the Commission served a Notice Amending Procedural Schedule, Requiring
Filing of Settlement Documents, Setting Hearing and Notice of Virtual Public Comment
Hearing, providing the public with notice of both the evidentiary and public comment hearings.
MediaTube had actual knowledge of the evidentiary and public comment hearings as
MediaTube’s Chief Executive Officer, Mr. Lloyd, attended the July 16, 2025 virtual public
comment hearing. See Declaration of Mark Graham (“Graham Decl.”), p. 4, § 13. Despite
knowing that the Commission was holding these hearings, MediaTube did not seek to intervene
even at that late date. Indeed, when ALJs Hughes and Kruszewski solicited oral public

comment at the virtual public comment hearing, Mr. Lloyd did not offer any oral comments.
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See Virtual Public Comment Hearing Recording (filed July 17, 2025) at 29:28-29:52 and
36:30-38.

6 Nor should the Commission grant MediaTube’s late-filed Intervention Petition pursuant to
WAC 480-07-355(1)(b). MediaTube has failed to show good cause, including a satisfactory
explanation for why it did not timely file a petition to intervene.

7 MediaTube’s Intervention Petition states that “[g]ood cause exists for late intervention because
the documentary evidence supporting these allegations was provided to BCE’s Board of
Directors and relevant regulators only in recent months, during the pendency of this docket.”
Intervention Petition at 1. This is not a “satisfactory explanation for why [MediaTube] did not
timely file a petition to intervene” as required pursuant to WAC 480-07-355(1)(b).

8 The allegations to which MediaTube refers in the Intervention Petition and the Stay Petition
involve MediaTube’s spurious allegations of (1) “fraud, perjury, and altered court documents”
and (2) a purported “procedural default in Federal Court.” Intervention Petition at 1. These
allegations are not only completely without merit, but also fail to justify in any way
MediaTube’s failure to timely intervene and instead wait until after the Commission has
approved the transaction and the Joint Applicants have closed the transaction.

9 MediaTube’s false allegations of “fraud, perjury, and altered court documents” are not new.
As described more fully in the Graham Decl., these claims stem from a patent infringement
action brought by MediaTube against BCE Holding Corporation’s parent company, Bell
Canada, in Federal Court of Canada in 2013, which MediaTube lost at the trial court level
(following a trial in Oct. 2016), and on appeal. Graham Decl., p. 1, ] 5-6. Undeterred, in
2021 MediaTube filed another lawsuit against Bell Canada alleging infringement of the same

patent, this time in the Ontario Superior Court of Justice, which was subsequently dismissed
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as a collateral attack on the Federal Court proceedings. Graham Decl., p. 2,9 7. On March
31, 2023, MediaTube sent Bell Canada a letter through its counsel indicating that it intended
to bring a motion in Federal Court concerning what it alleged to be “evidentiary
inconsistencies” and “fraud perpetrated by Bell Canada in the 2016 trial”. In response to
MediaTube’s planned motion, Bell Canada brought a motion for security for costs on the basis
that MediaTube’s motion was frivolous and vexatious, especially when viewed in context of
the long history of meritless litigation launched by MediaTube against Bell Canada. The
Federal Court of Canada awarded security for costs to Bell Canada and costs of the motion to
Bell Canada. Graham Decl., p. 2, § 8. In its decision, the Federal Court observed that
“MediaTube is attempting to switch between the different courts until it gets the desired result
and notwithstanding the final decisions made in this Court” and that “[t]his strategy of
switching between Courts and litigating substantially the same issue cannot be used as a means
for increasing the legal expenses for a party that has already been vexed once with an issue.”
See Mediatube Corp v. Bell Canada, 2024 FC 1780 (CanLlII), at https://canlii.ca/t/k7s4l.
Undeterred, in 2024 MediaTube initiated three proceedings in the Ontario Court of Justice,
attempting to have Bell Canada and its in-house counsel charged with fraud and obstruction of
justice. These proceedings were either stayed or dismissed, and MediaTube’s appeal was
dismissed on April 22, 2025. See Graham Decl., p. 2, 9 9.

MediaTube also alleges that Bell is in “procedural default” of an alleged “June 23, 2025
motion” for failure to file a pleading on July 4, 2025. There is no such “procedural default”
by Bell Canada. As confirmed by the docket of the Federal Court of Canada, MediaTube has
not filed a June 23, 2025 motion. Graham Decl., p. 3, 9 10. The only July 4, 2025 deadline of

which the Joint Applicants are aware relates to a motion filed Bell Canada in the Federal Court
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of Canada on June 16, 2025, seeking that MediaTube and Mr. Lloyd be found in contempt of
court. Graham Decl., p. 3,9 11. The court set a deadline of June 27, 2025 for MediaTube and
Mr. Lloyd to respond to Bell Canada’s motion and a July 4, 2025 deadline for any reply to such
responses that Bell Canada desired to file. Graham Decl., p. 3,9 11. Contrary to MediaTube’s
assertion, it would not be a default for Bell Canada to choose not to file a reply to any responses
filed by MediaTube or Mr. Lloyd. Graham Decl., p. 3, § 12. Furthermore, neither MediaTube
nor Mr. Lloyd filed any responses to Bell Canada contempt motion; so, Bell Canada had no
pleadings upon which to reply. Graham Decl., p. 3, 9 12.

This history of vexatious litigation, including the repeated attempts to claim fraud, evidentiary
inconsistencies, and obstruction of justice, belies MediaTube’s attempt to claim that any of
these allegations were unknown or unknowable prior to the prehearing conference, or even the
evidentiary hearing. This does not rise to “a showing of good cause” for MediaTube’s failure
to timely file a petition to intervene.

Nor does “good cause” exist based on the materials Media seeks to put before the Commission.
These documents overlap substantially with those already submitted by MediaTube in its
written public comment submission, and introduce no new material evidence. The issues
MediaTube seeks to raise in the MediaTube Motions and Petitions have already been raised
and duly considered, as referenced in ALJ Hughes’ decision in Order 03, served July 28, 2025.
See Order 03, q14. These allegations did not prevent the ALJ from finding “[t]he order
supports a finding that the transfer of property is in the public interest,” see Order 03, 70, “the
Settlement would further the public interest,” see Order 03, 73, and that the resolution of this
matter “conserves valuable party and Commission resources that would otherwise be devoted

to litigation expenses,” see Order 03, 74. None of these findings should be disturbed by
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repetitious filings of matters that failed to raise public interest concerns when first entered into
the record.

13 It is also worth noting that during the virtual public comment hearing, which Mr. Lloyd
attended (Graham Decl., p. 4, 9 13), there was a discussion of the desire to expedite the closing
of the record for any additional written public comments and for Public Counsel to file the
summary of written public comments in order to accommodate the issuance of an Initial Order
early enough to allow the Commission to issue a Notice of Finality before the end of the July
to facilitate closing of the transaction between BCE Holding Corporation and Northwest Fiber
Holdco on August 1, 2025. See Virtual Public Comment Hearing Recording (filed July 17,
2025) at 33:16-36:20. Nor was the August 1, 2025 closing a secret. Multiple press releases
announced the closing.! Despite hearing this discussion at the virtual public comment hearing,
MediaTube waited until August 11, 2025, to file its Intervention Petition and Stay Petition.
The Commission should not condone such tactics and should summarily deny MediaTube’s
untimely Intervention Petition.

14 Upon denial of MediaTube’s Intervention Petition, all of the remaining MediaTube Motions
and Petitions should be rejected as an illegitimate attempt to introduce evidence and argument
into the record by a non-party.

15 Finally, the Commission should deny MediaTube’s Motion to Reply. As described above and
in the Graham Declaration, the MediaTube Motions and Petitions are nothing more than an

attempt by a disgruntled patent litigant to misuse the Commission’s processes after having

' See, BCE completes acquisition of Ziply Fiber, accelerating its fibre growth strategy | BCE Inc.;
ziplyfiber.com/news/press-release/ziply-bce; and BCE completes acquisition of Ziply Fiber,
accelerating its fibre growth strategy.
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repeatedly lost on the merits before the courts. Authorizing further pleadings would be a poor

use of the Commission’s administrative resources.

Respectfully submitted this 20" day of August 2025.

NORTHWEST FIBER HOLDCO, LLC BCE HOLDING CORPORATION

By: %% By: / 1/%,

Mark P. Trinchero w S.

Alan J. Galloway Corey Walker

Heather Moelter Conor Kane

DAVIS WRIGHT TREMAINE LLP COVINGTON & BURLING LLP
560 SW 10th Avenue, Suite 700 One CityCenter

Portland OR 97205 850 Tenth Street, NW

Tel: (503) 241-2300 Washington, DC 20001
marktrinchero@dwt.com Tel: (202) 662-6000
alangalloway@dwt.com mdelnero@cov.com
heathermoelter@dwt.com cwalker(@cov.com

ckane(@cov.com

Attorneys for Northwest Fiber Holdco, LLC Attorneys for BCE Holding Corporation
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