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BEFORE THE WASHI NGTON UTI LI TI ES AND TRANSPORTATI ON

COWM SSI ON
WASHI NGTON UTI LI TI ES AND )
TRANSPORTATI ON COVM SSI ON, )
)
Conpl ai nant, )
)
VS. ) DOCKET NO. TO 011472
) Vol ume Xl 11
OLYMPI C PI PE LI NE COVPANY, ) Pages 1373 - 1425
I NC. , )
)
Respondent . )

A prehearing conference in the above matter
was held on February 22, 2002, at 10:35 a.m, at 1300
Sout h Evergreen Park Drive Sout hwest, O ynpia,
Washi ngton, before Adm nistrative Law Judge C. ROBERT
WALLI S.

The parties were present as follows:

WASHI NGTON UTI LI TI ES AND TRANSPORTATI ON
COW SSI ON, by DONALD T. TROTTER, Senior Assistant
Attorney Ceneral, 1400 South Evergreen Park Drive
Sout hwest, Post Office Box 40128, O ynpia, Washington
98504.

OLYMPI C PI PE LI NE COVMPANY, |INC., by STEVEN C.
MARSHALL, Attorney at Law, Perkins Coie, 411 108th
Avenue Northeast, Suite 1800, Bell evue, Washington
98004, and PATRICK W RYAN, Attorney at Law, Perkins
Coi e, 1201 Third Avenue, Suite 4800, Seattle,
Washi ngton 98101.

TESORO REFI NI NG AND MARKETI NG COVPANY, by
ROBIN O BRENA, Attorney at Law, Brena, Bell &
Cl arkson, 310 K Street, Suite 601, Anchorage, Al aska
99501.
Kathryn T. W/l son, CCR
Court Reporter
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TOSCO CORPORATION, by CHAD M STCKES,

Attorney at

18t h Avenue,

Law, Energy Advocates, LLP, 526 Northwest

Portl and, Oregon

97209.
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PROCEEDI NGS

JUDGE WALLIS: This conference will please
come to order. This is a prehearing conference in the
matter of commi ssion Docket No. TO-011472. It's being
held in O ynpia, Washington on due and proper notice to
all interested persons before Adnmi nistrative Law Judge
C. Robert Wallis. Let's just ask each of the
representatives who are here today to state your nane
and the nanme of the client that you are representing,
beginning with the western side of the table.

MR. TROTTER: Donald T. Trotter for
conmi ssion staff.

MR. STOKES: Chad Stokes, Tosco Corporation.

MR. BRENA: Robert Brena for Tesoro.

MR, MARSHALL: Steven Marshall for O ynpic
Pi pe Li ne Conpany.

MR. RYAN: Patrick Ryan with O ynpic Pipe
Li ne Conpany.

JUDGE WALLIS: This matter was called for
9:30. It's now about an hour and five minutes |ater
and in the interimperiod, we have been di scussing
procedural matters, and | would Iike to begin by
stating the results of those discussions. By doing so,
| don't nean to foreclose anyone from offering your own

comments, and | will ask for those comments.
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| believe that there is a consensus that it
is to everyone's advantage, the conmnm ssion's advant age
as well as all parties' advantage, to optinize the
coordi nati on anobngst parties to this proceedi ng and
parties to the proceedi ng before the Federal Energy
Regul at ory Conmi ssion, or FERC, and we are going to
proceed this norning to discuss how that may happen.

| believe there is a consensus that the
original scheduled date for the beginning of this
hearing before the conmission -- that is, May 1 -- is
not now feasible. Wthout making any conmitnents to
scheduling, it appears that we may be able to begin the
hearing on June 17th or even as early as the 15th, and
by scheduling wi tnesses optinmally, hear two days of
cross-exam nation on June 17th and 18th, and then to
take up on June 24th and proceed until concl usion.
Again, there are sone other options in ternms of use of
weekend time, but we'll be | ooking at the precise dates
alittle bit later.

At the present tine, it would appear that
that general tinme frame fits with the comn ssioners
schedules as well as with the goals of this proceeding
to have enough infornmation available and to have the
parties' presentations in tinme for a productive hearing

on that schedule. To further this discussion, we have
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on the line a representative of the conpany's staff,
Ms. Cindy Hammer. M. Marshall, what is her position
with the conpany?

MR. MARSHALL: Ms. Hammer's official title is
financial analyst for Oynpic Pipe Line and enpl oyed by
BP Pi pel i nes.

JUDGE WALLIS: And she is one of the people
along with M. Howard Fox who is responsible for
produci ng answers to di scovery requests in both this
proceedi ng and the federal proceeding; is that correct?

MR. MARSHALL: That is correct, and
Ms. Hanmer is also a witness both in the FERC and WJTC
matters pendi ng, and her expertise and qualifications
are set forth in that prefile testinony.

JUDGE WALLIS: We are not asking for
testinmony this norning but nerely her observations on
process aimed at optimnm zing coordination. M
description of our discussion was very terse. Does
anyone wish to anplify that discussion at this tinme?

MR, MARSHALL: | would only add, Your Honor
that we have nmade a notion to reset the hearing
schedul e to sequence the matter so that the FERC
hearing would go first, and recogni zing the scheduling
difficulties of the conmi ssion, we find noving the

hearing until June to be a good step. |f other
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schedul es clear up in the interimso we can sequence it
optimally with the FERC proceedi ngs, we would stil
like to keep that option open.

JUDGE WALLIS: The schedul e that you proposed
was to begin approxi mately the m ddle of Cctober; is
that correct?

MR. MARSHALL: Correct. W would like the
opportunity to have the FERC hearing, which starts on
July 9th, to conclude, and use that and use that
testimony and the record devel oped at FERC to formthe
basis for any further supplenental discovery, and then
because of that scheduling, if we did the hearing
begi nning the 14th or so of Cctober, with the
prehearing briefs, we would al so have an opportunity to
know what the initial decision of the FERC was on the
application of the federal nethodol ogy to these sane
facts, and because nethodol ogy is an inportant issue
for the ultimte determ nation of the conmission, it
was our hope to be able to have a conplete record so
that inportant decision on nethodol ogy could be nade by
this comm ssion and with full know edge of how the
actual federal nethodology is applied by the federa
agency to the sane facts.

That was our hope, and of course our

secondary hope -- naybe it's our primary hope -- is we
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would like to avoid the duplication of costs, and that
was our way of trying to do that.

JUDGE WALLI'S: Thank you, M. Marshall. |
will note that we have di scussed the scheduling
chal  enges to accommpdati ng the conpany's requests, and
it islikely if we were to follow the requests that the
conmmi ssi oners woul d not be available for hearing unti
the early part of the year 2003, and the conmi ssioners
do not believe that that is an acceptable delay, so
that's why we are tal king about a session in June.

M. Brena, do you have any prelimnary
comments that you would |ike to nake?

MR. BRENA: W th regard to the schedul e?

JUDGE WALLIS: Wth regard to the context for
where we are and the nature of the discussions that we
have engaged in.

MR. BRENA: | would just like to reinforce
what M. Marshall said with regard to the June date
bei ng acceptable to him [It's also acceptable to
Tesoro, and | would propose, as | did off the record,

t hat whatever date the conmi ssion has avail abl e than
June that we go ahead and set the hearing for June and
shift the schedul e by an equal nunber of days, and
certainly agree that any efforts to coordinate with

FERC shoul d be nade, and |I'mcertainly happy to
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participate in any of those efforts.

JUDGE WALLIS: M. Brena, you are the only
representative of the party who is participating in
both proceedings; is that correct?

MR. BRENA: That's correct, Your Honor

JUDGE WALLIS: M. Stokes?

MR, STOKES: W would al so support the June
dates. Any proposal to shift the hearings off unti
Oct ober, we would have a | ot of concerns with the
i ssues that we raise, so the June dates, again, we are
fine with that, but as it noves forward into 2003, it
woul d be unacceptable to us.

JUDGE WALLIS: M. Trotter?

MR. TROTTER:  Your Honor, for staff, the June
dates are acceptable, and we share the concerns about
stretching it out beyond that.

JUDGE WALLIS: Thank you. M. Brena has
suggested that in shifting the hearing schedule, we
nerely shift the existing schedule for this docket by
correspondi ng nunber of days. | have sonme reservations
about that in as much as while it is a sinple and
direct solution, it my not offer optimal coordination
bet ween the two proceedi ngs.

By further background, M. Marshall has

provi ded responses to sone data requests, as indicated
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that the conpany has responded at the FERC | evel to
some requests of Tosco, that may duplicate or provide
answers to data requests nmade at the state |evel, and
parti es have not had the opportunity to respond to that
to evaluate the present |evel of the conpany's
response.

I'"'mgoing to ask, Ms. Hammer, if you are
responsi bl e for providing conpany data request
responses in both proceedings.

MS. HAMMER:  Yes, | am

JUDGE WALLIS: As you receive these requests
in both proceedi ngs, how do you approach the issue of
coordi nati on of the responses?

MS. HAMMVER: Well, currently, we've

established a process where when the data requests cone

in fromthe attorneys, either nyself -- actually, just
all three of us. |It's nyself, Howard Fox, and
Ber nadette Zabransky -- sit down and review the

requests and nore or |ess go through and assign tasks
and who woul d be the best person to respond to each
data request, and then we hand that off to a gal that
wor ks for LESA (phonetic) that actually logs it into a
spreadsheet, and we identify due dates. W get a
notice out to everyone who is responsible for

responding with a date that we need the request back
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by, and then all of the responses are sent back to
Jenni fer who then tries to put all of the responses in
to one docunent for an internal review before it goes
back to the attorneys for their review, and within this
process, there are several rewites on occasion that
need to be made because either the question isn't
answered specifically or it wasn't answered correctly,
so then it goes back and goes back through the sane
process again of being reassigned.

JUDGE WALLIS: Ms. Hamrer, do you pay any
attention to the subjects and ask whether the conpany
has, for exanple, already responded to a FERC request
for the sane information, or do you take these
i ndependently and i ndividually?

MS. HAMMER: Recently with all the requests
that have cone in, we have tried to go back and see if
we have responded to these requests previously or if
they are duplicated fromeither Tosco, Tesoro, or
Staff. However, because of the nagnitude that have
cone in, we haven't been able to go and do the research
to see if we have responded.

Because of the linmted amount of people there
are to review these and respond to these, the workl oad
has been a lot for all of us, and just trying to

coordi nate what has been responded to and what hasn't
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been responded to has been a major task for us as well
So we are doing the best we can to try and get Jennifer
to keep the spreadsheet updated and keep them | ogged as
far as what each request is asking for so we can start
conparing, but this process was just put into place a
coupl e of weeks ago as wel |

JUDGE WALLIS: In gross ternms, what is the
progress you have made in ternms of providing responses
conpared with the volunme of requests that are stil
out st andi ng?

M5. HAMMER  You nmean how nuch have we
responded to versus how nmuch we haven't?

JUDGE WALLI'S:  Yes.

M5. HAMMVER: | actually have not sat down and
eval uated what the percentage is conpared to what we
still have remaining. | guess ny best guess would be
that we've probably responded to probably a third of
t he requests that have been made totally, and that
woul d be including both the FERC requests and the WJTC
requests.

JUDGE WALLI'S: Based upon the requests that
are outstandi ng and your experience in responses, do
you have a prediction as to when the conpany woul d be
able to conplete its responses to all of the data

requests that are now pendi ng?
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M5. HAMMER: | don't have a date where
could say that we could conplete all of them No,
don't have that.

JUDGE WALLIS: Do you have a feeling for the
approximate length of tinme that it would be until you
are done? Are we tal king about a few days, a few
weeks, a few nonths?

MS. HAMMER: | would say it would be severa
weeks.

JUDGE WALLIS: Let ne ask counsel who are
present in the room whether you have coordinated with
each other in ternms of the data requests that you have
made.

MR, TROTTER: 1'Il start with that, Your
Honor. This is Don Trotter for staff. W do review
the data requests that come in fromthe intervenors in
this docket, and that has mninized or |essened the
nunber that we would have issued because they' ve asked
for sone things that we would like to see al so.

In nmy data requests of the conpany, | did not
ask themto send me the FERC data requests. | only
asked for the responses, and perhaps | should have
asked for the DR s because that m ght have | essened the
nunber that we would have issued as well. On the other

hand, they could have forwarded those on to us as wel
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just informally. So that has not been done, and that
could be an inprovenent, and we would commit to do
that. |If we can issue another data request for those
or they can give themto us informally, but that sort

of coordination has not occurred, but on the state data
requests, we have exanined those, and |I'm not saying
there has been zero duplication, but we have tried to
mnimze it.

JUDGE WALLIS: M. Stokes?

MR. STOKES: We've al so exam ned ot her
parties' requests and to the extent possible not asked
repetitive requests, and I would note that we asked 33
to start with, and we've now knocked that down to 24,
which | think is pretty reasonable as far as nunber.

JUDGE WALLIS: M. Brena?

MR, BRENA: Could | ask Ms. Hamrer a question
or two?

JUDGE WALLI S:  Yes.

MR, BRENA: |s there any effort to prioritize
whi ch data requests should be responded to when, and if
so, what is the order of priority that you assign?

MS. HAMMER: W have not prioritized an order
in which the response woul d be responded to, other than
| ast week when we did get the priority list that cane

out of the conference |ast week | got for the priority
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requests. Those were the ones we have focused on this
week.

MR. BRENA: W th regard to Tesoro's requests,
when did you begin to respond to those?

MR, MARSHALL: | think this is beyond the
i ssue of the coordination. W are kind of getting
cross-exani nation on the discovery process. | think
Your Honor had asked what has M. Brena done to
coordinate with people at the FERC and the other
cointervenors. That's the issue on the table right
now.

MR, BRENA: What |'mtrying to do is --
typically in these situations when there is a |ot of
requests comng in, at least in ny experience, | sit
down, and to the degree that they are duplicative, you
respond to one and you indicate you are responding to
every duplicative response, so you coordi nate and
prioritize that, and if you have nore requests than
what you can do, and so that it's burdensone, you raise
bur densonmeness as an objection or you contact the
counsel and say, "I can't get it done" --

MR, MARSHALL: Your Honor --

MR. BRENA: So | would like to finish what
' m sayi ng, please.

JUDGE WALLIS: Let's |let M. Brena finish.
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MR, BRENA: W don't have enough resources to
get it done. \What's inportant to you? So | either
file an objection as burdensoneness or | try to
coordinate it or sinmply respond to duplicative
requests. If all three of us were to nmake a
duplicative request, | would just say, "Response to
Tesoro 1 and Staff 3 and Tosco 4," so the duplicative
requests don't usually represent too much additiona
burden if that sort of priority systemis in place.

That's what | was trying to explore. To the
degree they are taking these as individual itens, then
they are creating a whole I ot nmore work for thensel ves

t han need be, and one thing that could be done, first

of all, is to determi ne which are duplicative. To the
degree that there is any question about that, |I'm
al ways happy to participate in any kind of -- there is

not that many data requests out there right now on the
state side. W could sit and go through themin an
hour, and to that degree, we could tal k about the
i nformati on we need and all four of us could
coordinate. 1've tried to answer your question. |'ve
tried not to ask questions where | don't need answers
to.

Now, the problemis that | have a right to

conpel ny requests but not sonebody el ses, and ny
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experts, | ask themto produce it, so there is going to
be a certain amobunt of overlap that happens, and
usually where it's filtered out of the systemisn't in
the asking. [It's in the answering or the coordination
once they've been asked. So in terns of that, we have
revi ewed what ot her people have asked for. W' ve asked
for half the questions that our experts said they
initially need, and then we've cut that down.

So now what | was trying to explore with her
was |'mreal curious about that spreadsheet, because it
sounds to ne |like they've got a spreadsheet that's got
everything | ogged in, when it's due, and when they can
likely respond to it. So to the degree that we aren't
getting objections and not getting responses, | would
like to see their spreadsheet, because that's the best
evi dence of when they are going to respond and what
their efforts are.

M5. HAMMER: Let ne say this; that the
spreadsheet doesn't necessarily say when we are going
to have them conpleted. It just has on it when they
are due and who it's assigned to and who it canme from
whether it's a UTC staff request or whether it was a
Tesoro request, to try and keep track of what responses
are out there that we have answered and ones we haven't

answer ed.
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As far as the duplicative questions, we do
try when we get the request to go through and identify
ones that have been answered before. Mst of the tinme,
the data requests are coming in slightly different.
Even though it may be the sanme information, it's a
different request and that it's a different view, so we
have to go back and either create another docunent or
cut another view of the same information that we had
al ready provided.

The other problem we have with these data
requests is that BP as operator only cane into
operating Aynpic as of July 2000, and we have access
and rate access to our information or BP s information,
but prior to that, the historical information was under
Equil on's operatorship. A lot of those people, the
peopl e that were responsible for those records, are no
| onger at A ynpic. W have been having to send people
off site to go through boxes of data and file fol ders
in order to try and obtain the information that's
requested as well as trying and contact our contacts at
Equilon to see if they have it at their corporate
office to try and get information. So it's not only
the fact that it's duplicated, but it's finding the
informati on within what we have to deal with right now.

MR, BRENA: | was just going to inquire with
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regard to what is the status of the historical
docunents from Equil on

JUDGE WALLIS: Ms. Hammer, are you able to
respond to that?

M5. HAMMER: As far as the historical
i nformati on from Equil on?

MR. BRENA:  Yes.

MS. HAMMER: W have not been very successfu
in finding the information from Equil on.

MR, MARSHALL: M. Fox could give a nore
conpl ete answer to that because he's been the one
that's nmostly been in contact, and the report we have
is that they have referred all efforts and requests to
an Equilon attorney for that, which has conplicated the
ability to get historical information. To continue to
operate a pipeline doesn't require historica
i nformati on when you are trying to do your day-to-day
operation. The only time those historical docunents
cone into any rel evancy would be nore for sonething
like that, so there has been no indication to try to
get a lot of that information from July 1st up until
now.

So the fact that these efforts are now
undertaken isn't unusual, but what we are encountering

is people who are no | onger interested in spending
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their time to obtain those docunents because of obvious
other litigation issues, having a different view as to
per haps why the docunments are being requested, to say
they are being requested for this proceeding, but I
think there is a view, given other litigation, that it
may be not confined to that, but M. Fox is nuch nore
capable in responding to efforts to try to get
docunents fromthird parties.

JUDGE WALLIS: | was glancing at the clock
and having M. Trotter's scheduling request in mnd, |
would Iike to nove off of the topic of what is the
conpany doing and start tal king about what the parties
can do to optim ze their achieving the goals that they
have of receiving information. Wuld that work for
fol ks?

MR, MARSHALL: Yes.

MR, BRENA: Yes.

JUDGE WALLIS: If we were just beginning this
process and had antici pated the chall enges that we
woul d face, what | would suggest is that each of you
who has a counterpart at the federal level talk with
that counterpart to coordinate the requests that you
are making with the requests that they are making to
avoi d duplication and to cone up with a cormon set of

requests. Then | would ask each of you, each of the



1392

1 parties other than the conpany, to coordinate to the

2 extent that duplication is reduced to the | owest

3 possible level, and if that took an agreenment that any
4 party coul d conpel any response to any other parties

5 requests, that mght be sonething that the conpany

6 woul d agree to in order to mininmze the |evel of

7 difficulty.

8 MR, MARSHALL: We woul d, Your Honor

9 JUDGE WALLIS: The concern that | have about
10 maki ng that suggestion right nowis we are not at the
11 begi nning. There are a | ot of al phabet letters in the
12 soup at this point, and I'mnot sure how we can strain
13 it so we are left with sonething readable and the

14 nonessential material, the nonduplicative material, is
15 reduced, and | would Iike to hear your observations on
16 what approach you believe would be optimal proceeding
17 fromwhere we are at this juncture. M. Trotter, let's
18 start with you.

19 MR, TROTTER: |'ve given this a little

20 t hought but not a lot of thought. | think what staff
21 could comrt to do is to review the responses that we
22 have received, including those responses to data

23 requests of other parties, including FERC, and pour

24 through that material and then nake an eval uati on of

25 what is essential to receive in order to prepare for



1393

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

testi nony and depositions and to get those additiona
DR's, if any, out pronptly with in mnd that there
woul d be a discovery cutoff, and that woul d include
contact with FERC counsel to see if they will confer
with us on the subject, the status of any additiona
di scovery they may have.

Qbvi ously, we need responses before we can
know exactly where we are. W had anticipated a couple
of rounds of witten discovery before the depositions,
but we can commit to that effort. It nmay take a week
next week for exanple, to get through all the discovery
and hone in where we need the additional information in
order to get the deps and to prepare a case. W could
commt to that effort next week, | think, w thout
having talked to ny staff. W would nake that effort
and do the contacts with the FERC, |ook through their
DR s and see what they have planned for the future, as
well as to try to minimze the inpact of the conpany
but maxim ze our ability to prepare. That seens to be
the best starting point for that inquiry.

I"'ma little concerned about Ms. Hammer's
statenent that sone of these DR's, and | don't know
whose they are, whether they are at the federal or the
state level, are going to take several nore weeks to

respond to, but | think we can work within a framework
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to get that job done. To ne that's the best effort. |
have seen evidence of simlar effort fromintervenors
interms of elimnating DR s, prioritizing DR s, and we
can certainly try to do better on that front. But |
think a discovery cutoff coupled with a comm tnment of
the conpany to get responses in a tinely way can go a

| ong way towards doing that, but we will redouble our
efforts in terms of |ooking at all the DR s and making
sure that what we need hasn't already been asked for
and address that with federal people to, to the extent
they will deal with us. That's the best suggestion,
think, at this point.

I think I would join M. Brena's point that
per haps we need anot her prehearing conference just as a
pl acehol der with the conmitnent that parties would
discuss it in detail before that of any lingering
conpel -type nmotions and that sort of thing, but | think
with those tools in place, we can get progress.

JUDGE WALLIS: M. Stokes?

MR, STOKES: The only thing that | can think
of to expedite this process at this point on our side,
we can try to coordinate with our FERC counsel to nmke
sure that we are not asking the same responses at both
the federal and state level. W' ve already attenpted

to do that, and to the extent we have any repetitive
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requests, we can try to elininate that.

My concern is that we sl ow down the process
at this point. W've only asked 33 responses on the
state side and taken that down to 24. | don't think we
can take that down any nore unless we receive responses
on the federal side. | haven't seen the responses that
they filed yesterday to our FERC counsel. So beyond
that, I'mnot sure what else we can do at this point.

JUDGE WALLIS: M. Brena, you are in the
envi abl e position of knowi ng what's going on in both
proceedi ngs and in the best position of any of us to
coordi nate your requests.

MR. BRENA: And | have. W served 95 percent
i dentical requests in both foruns, and as |'ve
indicated in the | ast prehearing conference, and
expected fully a response to one is a response to the
other, and that's fine. So to the degree we've created
duplicative requests that are exactly duplicative, al
they have to do is add three words and just say, "WJTC
and FERC' and put the request date, and we'll accept it
as a response to both. W've done that, and | don't
know what nore | can do on that front. W' ve also
prioritized. W' ve also indicated which responses we
think go to outside counsel. W have also elim nated,

and we' ve al so indicated those which have a flexible
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schedul e, which are things we need in a reasonable tine
prior to the hearing.

I would Iike to add a slightly different
perspective on this though. Wat we should be doing is
follow ng the discovery rules, and what we shoul d be
doing is doing that strictly. W are in a situation
where none of our data requests have been objected to,
but none of them have been responded to. So | think
somet hing that the parties can do is participate
meani ngfully with the discovery rules that are in place
by this commi ssion. 1've never been in a position
where |'ve been asked by a forumto go through and
review ny discovery requests w thout there even being
an objection to those discovery requests before. So
think that to the degree we start deviating from
standard di scovery practice, | think we build in nore
probl ems than we sol ve

So ny suggestion is let's follow the rules.
Let's strictly interpret them | would point out to
Your Honor that the discovery that we got in the
interimcase followed by a few days and never preceded
the granting of a notion to conpel, in every instance.
In the interimcase, |ikewise, we didn't get an
objection and didn't get a response. W cane before

Your Honor and asked for you to conpel themto give us
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a response. Then we got the response that we conpelled
back. So | guess if the track record of the past is
proving up to the future, | think we are tal ki ng about
the wwong topic, and | think the right topic is there
shoul d be sone notions to conpel.

Take Equilon for exanple. Equilon is not a
third party to this proceeding. They are an owner of
this pipeline. There should be a notion by this
conmi ssion, and |I'Il make it verbally, to conpel
Equilon to respond to the discovery responses so that
A ynpic can produce them W have heard for three
nmont hs that Equilon is not neaningfully participating
in data requests by parties. They are an owner. They
benefit fromthis rate increase. There is no reason
they are not doing that. The conmm ssion shoul d assi st
Qynpic inits efforts to get information from Equil on
t hrough granting a notion to conpel and having Equil on
put some resources into solving that problem It's
been a probl em now for nonths and should be sol ved.

And then | guess finally, | think in the next
prehearing conference, not this one, we need to go
t hrough and deterni ne whet her our responses are
responsive, and to the degree they are not at this
poi nt, start tal king about some sanctions. 1've done

everything I can do. There hasn't been a single
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objection filed to a single data request. 1've cut
t hem down as nmuch as | can. |'ve coordinated with
federal and state. | need sone infornation, and at

some point, this conversation has to be, "When am |
going to get the information, and what have we got to
do to get it?" The only thing | can say is, let's
start follow ng the discovery rules strictly. Let's
start granting notions to conmpel. Let's start talKking
about the issue of preclusion and other sanctions when
t hese are not done.

I can't do anything nore than |'ve done to
hel p them respond to data requests; that |'ve never
received a call in trying to thin down and coordi nate
and never receiving a single objection. So at sone
point, | need information or | need for themto
meani ngful ly participate with ne in order to solve
their problem

JUDGE WALLIS: M. Mrshall, you heard the
parties' coments. What can the conpany do and what is
its preference in terns of process fromthis point
f orwar d?

MR. MARSHALL: We share the observations by
everybody on the need to have better coordination with
FERC and better coordination between parties with

simlar interests to avoid duplication and to
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coordi nate the frequency and extent of discovery. In
that regard, | would just point out to M. Brena that
the commi ssion rules provide that the frequency extent
of the scope of discovery shall be limted by the
commission if it determ nes that the di scovery sought
i s unreasonably cunul ative or duplicative or available
from some other source that is nore convenient, |ess
burdensome, or |ess expensive, and that's what we are
trying to do. Qur objection that we did file a notion
to limt discovery because of the frequency and extent
and curnul ative nature of it here, of 10 days or nore
ago, and | think that's what we are tal king about
trying to do here.

Any particular request may not by itself be
burdensone. What we are faced with, of course, is
al t hough di scovery started both at FERC and here for
this general rate case phase on Decenmber 13th, no FERC
requests fromthe intervenors in this case were filed
for two-and-a-half or three nonths. Then all of a
sudden, FERC requests and requests here started com ng
at the sane tinme, and that's provided the difficulty
that we've had in trying to respond.

I don't think that up to this point that the
i ntervenors thensel ves have coordi nated at FERC and

here to avoid duplication between thenselves. They
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have put on joint witnesses in the interimcase.
They' ve made joint position statenents. | don't think
their interests verge one jot. Apparently, they are
going to present the same w tnesses both here and at
FERC, but even if they don't, their interests are
identical. | don't think that Tosco has coordi nated,
with what |'ve just heard, with its own counsel back in
Washi ngton D.C. They apparently haven't seen the
responses that have been made to the Tosco requests.

JUDGE WALLIS: M. Marshall, I'mgoing to ask
you to focus on the future rather than the past. \Were
can we go fromhere in order to neet your interests in
provi di ng adequate information to the parties to allow
this process to go forward?

MR, MARSHALL: | think the first step would
be for intervenors and staff to | ook at the materia
t hat has been produced and their own requests that are
outstanding to see if they are overl appi ng and
duplicative, to help us out on that, but we can try to
find out whether they are overl appi ng or duplicative,
but that takes an enornous ampunt of tine. The rules
seemto require intervenors to coordinate on that.
That woul d be an imrense help to try to cut out those
materials that are really duplicative and perhaps not

necessary because of other answers.
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The second thing we can do and have done is
try to make sure, to the extent we can, is respond to
the duplicative questions at all by reference to prior
answers, and we will continue to do that. W have
provi ded a di scovery status report that | think
i ndi cates exactly what we've been trying to do with the
staff that we have, and we now have nore requests due
next week that we will continue to work on getting out.

One of the things that would be very hel pfu
woul d be to have an order indicating that anything that
requires OQynpic to create a new docunent as opposed to
finding material or answering questions about a fact
i ssue be prohibited. Sonme of what we are having to do
that takes the nobst anmount of tine is put data into new
formats, which is not required by the rules, and
think that our sinple provision of data ought to be
enough.

Wth regard to historical documents, | think
that one of the things that could be done is do people
really need things going back to 1960 when the pipeline
was first built? Do they need things going back to
1990? The historical docunents m ght be of sone
mar gi nal interest, but | don't believe that if we focus
on what the current financial situation is and not

goi ng back to the historical side, we can avoid a |ot
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of the difficulty in trying to create enough work to
find all of that old material. | don't think the old
material is all that hel pful or adds nmuch to this
particul ar case. |If they believe absolutely that they
have to have it, then that provides a chall enge.

O ynpic is coordinating with Qynpic's
Washi ngton D.C. counsel. M. Hammer indicated the
system we now have in place has been very helpful to
intervenors and staff indicate their priorities.
Unfortunately, we just got yesterday late letters from
Tosco and Tesoro withdraw ng sone of theirs and sone
others. If things really don't need to be done, it
woul d have been much nore hel pful to us not to have the
requests to begin with, and I don't even know if we've
been able to get the Tesoro withdrawals to our
Washi ngton D. C. counsel because they cane in after they
were gone last night, and | was on the road this
norni ng and frankly didn't have those 12 that have been
withdrawn in front of ne. So that's the first thing
|'"ve got to do is |let them know they don't have to do
12 of themthat are due, | think, on the 26th back at
t he FERC

We are working night and day, and Ms. Hamrer
can tal k about the anpbunt of sleep and tinme she's been

getting here recently, but | think it goes for all of
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us that we are working literally at the extent and
beyond the capacity, and you can certainly do that for
short periods of time, for three or four days at a
time, but if we continue to get multiple waves of

di scovery in both proceedings in the future, the only
way to handle that is by invoking this rule on the
frequency and standard scope of the discovery and just
try to keep these priorities. Again, I'll say it's
very hel pful to know what the priorities of the
intervenors and staff are. Sonething is needed so they
can present their case, it should be identified. |If
it's needed only for cross-exam nation, that gives us
an awmful ot longer tine to respond, and we don't have
that kind of indication yet. W have priorities, but
nothing to indicate that this is needed to put on a
case versus this is needed to do sone

cross-exam nation, say, of M. Batch that might be done
much | ater.

I kind of ranbled because |I'm sl eep deprived
nyself. I'msorry. W have taken Your Honor's
adrmonition last Friday to heart, and we have worked
very hard to try to do what we can, and we are open to
ot her suggesti ons.

JUDGE WALLIS: | would like to offer some

observations at this point as a basis for letting us
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move forward. | think that it is essential to
recogni ze that, as parties in limting their discovery
requests have done, that there are sone finite limts
to the company's resources and that the tinme franme is
forcing, as it were, a small snake to eat a | arge pig,
and while we do not view that as an excuse, we just
have to recogni ze the practicality. | would suggest
that we take the next week on the part of the staff and
intervenors to do the coordination with your federa
counterparts and to do the coordination with each other
to identify a set of requests that will get us beyond
this point and noving forward.

I woul d suggest that the conpany's concerns
about limting discovery have al ready been addressed,
and if you have an objection to a specific request or a
speci fic genera of requests that you voice those
objections first to counsel, and then if necessary,
bring themto the commission for resolution. | do not
think that it is appropriate to view the nere nunber of
requests as an indication that discovery is
i mperm ssibly broad. While a nere three or six or
eight mllion dollars a year may be relatively small in
ternms of sonme nmassive litigation, it is, nonetheless, a
very significant amobunt and one that the comm ssion

bel i eves should be afforded sufficient discovery to
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allow the parties to prepare a case, and in conpl ex
litigation, which this is, that may nean a nunber of
requests. W are, as we've indicated, concerned about
m ni m zi ng duplication and we are asking parties to
confer with counterparts to achieve that.

In the neantinme, | would suggest that the
conpany work, both counsel and staff, to assess where
you are, particularly where you are with the priority
requests that parties have made and be able to respond
early next week to parties as to the status of those
requests, and if you have any objections, voice those
to the parties so that the issues can be fairly
circunscribed and presented to the comri ssion in a way
that the conm ssion will be able to make an appropriate
ruling. It is quite possible that in the discussions
you have with parties relating to these matters that
some of the concerns can be elimnated and we can get
on with solving the probleminstead of other behavior
that is not ained at solving the problem So to the
extent there is a notion to linmt, please consider that
to be deni ed pending the reeval uati on and revi ew of
information in the nature of requests that are
forthcom ng.

There has been sone di scussion; M. Brena

of fered an oral nmotion to conpel Equilon to produce
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di scovery. | would frankly like to have sone

di scussion of that, at least to highlight the

commi ssion's authority to nmake such an order, and

whet her the effect m ght be acconplished by the
presentation of a subpoena duces tecum or other

mechani smthat would finesse possible procedura
concerns. It appears to be fromparties' coments
acceptable to pend the discussion of sanctions until a
later time, but I would Iike to note that we are
concerned about issues of tineliness, and we are
prepared to engage in discussions of sanctions if that
beconmes necessary. | would |like to enphasize that it
is the comrission's view that responses are necessary
for all of the requestors, and | trust that we will not
have not have a situation in this part of the
proceeding, as we did earlier, where one of the party's
requests were not responded to until very late in the
process. That is sinply not acceptable.

There was a concern about the creation of new
docunents. That has been a matter that the conm ssion
has come across in the past. There may be sone
situations in which it is necessary or appropriate that
a responding party do create new docunments, but those
shoul d be addressed on a case-by-case basis, and if you

have objections, again, the way to deal with those
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objections, M. Marshall, is to first discuss the
matter with opposing counsel, see what you can work
out, and failing that to make an objection to the

commi ssion that is specific in terns of what it is and
what your viewis on it and how we can approach it. It
may be that providing data in a format that you have
will allow the parties to reformat it. [It's just

sonmet hing that parties need to tal k about.

In terns of historical docunents, going back
a great length of tine, just in the abstract, it's
difficult for me to see how that may be an appropriate
request for discovery, but | can certainly envision
situations in which it mght be. So there again,
woul d suggest that if you have a concern about that,
the first matter to attend to is responding to the
party, stating the concern, attenpt to work it out
informally. Failing that, to bring it to the
commi ssion, and put sone details into it, and then we
can take a look at it and hear both parties' views on
it and address it.

So | know this puts a burden on the conpany
and on counsel. It's a lot of work to coordinate with
your parties' staff, to be on top of what is a large
nunber of docunents, but in the com ng week, it would

be nmy suggestion that you sit down with M. Fox,
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Ms. Hammer, perhaps with your FERC counsel on the line,
and discuss fromthe conpany's perspective how it can
best proceed optinally to get through these stages of
the process in a way that will get all of us to the
point that we want to be ultimately; that is, making a
sound deci si on upon good record. |'ve hogged the

m crophone here for awhile, and if parties have
responses or observations of their own, you nay do so.

MR. MARSHALL: | think fromny standpoint,
just want to say that all of your conmments are very
hel pful and useful. In terns of making specific
objections, if we had a request that asked us to, say,
create a new docunent, we mght not ordinarily have an
objection. It's only in the context of how do you
prioritize and get things to people that people need,
we have not wanted to object. Sanme thing with going
back in time. If we only had one or two data requests
that required us to go back in time, that would be
sonmet hi ng we probably woul dn't have any problemwith.
It's just in the context of the nmmssive anpunt.

I think we are doing a nuch better job of
coordinating with respect to your suggestion just a
nmonment ago about getting everyone to sit down. We are
going to be doing that in a conference Monday norning.

W wanted to have the advantage of this discussion of
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trying to get out all these materials. W do conmend
the parties to |l ook at everything we produced
yesterday. It's been an enornous vol une produced. |
think there is a lot to be gained by having other
parties other than A ynpic | ook and scrub through and
decide, do they really want us to be busy doing

sonet hing they already have or don't really need. That
has elim nated sone. W appreciate the ones that have
been elim nated and deferred. Any kind of relief on
that |ine has been very positive and hel pful. W would
encourage nmore on that.

W will continue to work very hard. W are
not taking vacations or watching the O ynpics or
readi ng newspapers. At least from ny perspective,
we're trying to do this as quickly as we can, and we
will continue to do that, to nake that comm tnent. |
may watch a little bit of the O ynpics over the
weekend, but not nuch. That's all | have to say. W
will look at sone of these in terns of making specific
obj ections and talk to counsel before we bring that to
Your Honor's attention.

The final observation we have is that we too
have sone di scovery requests we need to get out, and
some of those are necessary in order to answer

guestions we have and to nore fully answer questions,



1410

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

for exanple, about alternative transportation, barge,
shi ps, tanker trucks, that conm ssion staff has asked
about, and Tesoro does ship by barge and tanker truck
and so on, have data on

And finally with regard to Equilon, | don't
represent Equilon. Equilon is an independent entity.
I can't speak to that issue as to whether it would be a
good idea or bad. | would just note if we are going to
take that approach, the parties need to inform Equil on
somehow that they would intend to bring theminto this
matter in sone direct way. W wll pass that on
i ndicating that this conversation has occurred. | wll
use the transcript fromthis and | et them know, but if
subpoena duces tecum are bei ng suggested, then | think
it wuld be fair to provide sone advance notice of that
to the actual structure of that entity.

Again, | think |I mentioned that there are
ot her lawsuits going on. | think we already know about
the one that is a counterclaimto sone other things
i nvolving Equilon, but it is not a situation where that
entity has equal interests and equal |ega
representation. They are quite distinct entities. |
probably made too much of a point on that, but | don't
want anybody to think that | represent Equilon because

| do not, and | don't represent BP or Arco. |



1411

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

represent Aynpic, and that's it.

JUDGE WALLIS: M. Brena?

MR, BRENA: First, | would like to say that
aside fromthe stack that | received today, which is
that big (indicating), we've received one response, and
it was inconplete, in 21 days. Now, there is an awful
| ot of conversation that went into a three-inch stack
of paper. We need sone discovery.

JUDGE WALLIS: We understand that, and our
efforts, as you heard us earlier, are aimed at
accommuodating that.

MR. BRENA: One thing | would like to coment
on specifically, we haven't had, and this is the 22nd
day, a single objection to a single discovery request.

JUDGE WALLIS: W understand that. W have
asked counsel to attend to that.

MR. BRENA: There inlies nmy concern. This
commi ssion's rules apply to the discovery. They
i ndicate they have 10 days to respond. They didn't
respond with any objections. Your Honor indicated that
if they had objections to bring themforward at this
prehearing conference, as | recall that part of that
conversation, and they did not. And now they shoul d
not be invited to raise objections 21 days after the

filing of the discovery requests. | think they should
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have to deal with the discovery requests that are
before them and what | don't want to have happen now
in terms of the going-forward process is to start
argui ng three weeks after the fact about discovery

obj ections that should have been sol ved | ong ago.

| think that they are untinely, and | think
they' ve waived the right to object under the
regul ati ons. They've had two opportunities to object,
and they should not be given a third opportunity to
file an objection to any specific data request. |
think that tinme is long since gone, and to the agree we
are worried about the efficiency of discovery in the
future, that should not be permitted at this point, so
I would take that.

If | understood opposing counsel, they intend
to serve sone discovery with regard to issues, and
there was one other way | think we could nake things a
little bit easier for everybody, and that is to have
notions for sumuary disposition with regard to certain
i ssues. The conpetition of dual case and the inpact to
the ultimte shipper are all three issues which we went
through in the interimcase. | believe it was your
ruling that any inpact with regard to the shipper's
customers was not relevant to the interimrate.

They've inserted it in their direct case, and we served
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and then withdrew di scovery. M. Marshall nentioned
that we served sonething they didn't really need. W
served sonmething we didn't really need. W served
something in our case. It had nothing to do with
setting rates. They went back to the inpact or
what ever it is on our custonmers of this rate increase
That sinply is not relevant to setting a cost-based
rate for this comm ssion. There is no reason for
di scovery on it because it's not relevant to the
i ssues, so perhaps we should just take that issue
head-on in a notion for summary di sposition

The conpetition. W are starting to get in a
situation where staff, | noticed, served, and we did as
wel |, and now | understand M. Marshall is going to
serve discovery on all of these alternative costs of
transportation. The fact of the matter is this is
cost-based regulation. |It's based on the cost of
providing service. It not based on the cost of the
alternative nmeans of transportation, so there is an
entire theme in their case that is responding to a
great deal of discovery, a great deal of work that is
conpletely unrelated to setting a rate based on their
cost, so | think you can reasonably expect a notion
with regard to that issue. This conm ssion doesn't set

conpetitive rates. They haven't advanced conpetitive
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rate setting nethodol ogy, but we are still talking
about what barges are doing. Wo cares what barges are
doi ng? Rates are set based on their cost of providing
service to their custoners, and what barges are doing,
what their trucks are doing, Your Honor has already
ruled once isn't relevant to this case, and apparently,
we are going to go back through that cycle again, and
can't think of anything that is a greater waste of

time.

They don't have one case. They have two
cases. They have put forth case one and case two based
on two different test periods, and that has conplicated
the discovery in this case a great deal, and | think
that taking that issue straight on, one case is based
on the conmi ssion's regulations and the test year that
is known, and the other one is based on projections.

So | think taking a | ook at that issue mght help
simplify.

So sinplifying the case by taking out issues
that aren't relevant to the conmission's determ nation
woul d be hel pful, and specifically what spawned these
series of coments is that he's getting ready to serve
di scovery on Tesoro's cost of barge service. W' ve
al ready ruled that wasn't rel evant once, so we've got

to go through that cycle again? W are just trying to
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get financial information, but we are going to put
resources into that? |In the context of linited
resources, then we need to take a look at Aynpic's
attenpt to redirect this case in areas you' ve al ready
rul ed are not even rel evant.

So to sumuarize, | think it's long past tine
for specific objections to specific discovery. | think
that nmotions for sumuary di sposition on sonme of these
i ssues are responding to discovery but | think would be
hel pful and you nmay expect them and then with regard
to Equilon, | have not had an opportunity to fully
research this point to know whether or not an owner of
O ynpic is subject to a notion to conpel by this
comm ssion. So perhaps sone discussion of that is in
order. | do note that we've served subpoenas on
various and sundry accounting firnms. They were having
a 1999 audit done by Price Waterhouse and now they' ve
changed to Ernst and Young. W have pendi ng subpoenas
for all of those. W haven't gotten any information
back, and it's been a number of weeks. So l'ma little
hesitant to use the subpoena approach

VWhat we have is an owner of a regul ated
conpany who is refusing to participate nmeaningfully in
a rate increase that it is requesting through its

conpany, so | would hope that the conmm ssion would send
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a nessage to Equilon that says, You ve got a rate case
here. You are an owner. This is noney in your pocket.
You guys need to provide information. So to ne, that
woul d be a notion to conpel or subpoena issued by the
comm ssion. Pease do not put in place a nechani sm
where a party has to go out and try to get that
subpoena because that's not working real well, even
with regard to accounting firns, which | expected would
work very well with.

And then | would say | would Iike an
opportunity to review this. This three-inch stack is
responsive to a mpjority of our discovery requests. W
have spent a |lot nore man hours than this stack took in
trying to put together, so I'msuspicious it's fully
responsive. | have noticed the representation is of
the four highest priorities. One and a half of them by
their own adm ssion have not been responded to at al
yet. So | would encourage themto continue working
priority list, and | would encourage the commission to
apply its discovery rules and to have as early as
possi bl e a prehearing conference to review their
responsi veness to date and press any notions to comnpel
that may be necessary. Thank you.

JUDGE WALLIS: M. Stokes?

MR, STOKES: | have nothing to add.
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JUDGE WALLIS: M. Trotter?

MR, TROTTER: Just a couple, Your Honor. |
think your list of requirenents is reasonable. It also
is remniscent of simlar comrents you made in the
interimphase, so I'ma little concerned we are going
to get inprovenent, but | think you are doing the best
you can do to get there. Staff is willing to work with
all parties to minimze burdens in order to get what we
need.

| ama little concerned. The conpany has
indicated it's going to issue discovery regarding
conpetitive issues and nentioned staff's inquiry.
want you to understand that we've only asked for
exi sting studies that they have and the basis for sone
of their experts' statenents in filed testinony. So
that should require themto do nothing other than to
review their staff docunents and produce them
VWhat ever they relied on, produce it. |[If they have any
studi es, produce them We were not intending to
require the conpany to do anything nore than that in
our discovery comrent point.

I am concerned at counsel's statenent about
produci ng new docunments or new i nformation. The rule
does contenplate that a data request does include

conpilation or summary of extant docunments. It is
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limted in terms of cost studies and so on, but | hope
the conpany will read the rule carefully and then talk
to us about whether or not they will produce additiona
data that may not be an extant docunent. W are
committed next week to doing all we can to go through
what we have and focus our efforts in what it is we
need and get it, and if there is cooperative support on
both sides of those efforts, | think we can nove
f or war d.

| understood Your Honor to -- | don't know if
you had set the dates in June, but | think that's a
step forward, so we can work back fromthere -- maybe
not today, but at some point to establish the schedule
after we've had a chance to talk to FERC about how firm
their schedule is. So |I think you're doing all you
can. W' ve been through this before. | remin
optimstic, but | also hope that counsel will try to
work nmore closely with the parties, all counsel work
together to try to nmove this forward. Thank you.

One final coment with respect to Equilon
If we want to be efficient about this, | might just
suggest that M. Marshall tell us who the attorney is
at Equilon. | would conmit to give that person a cal
and indicate that the conmm ssion can i ssue a subpoena

duces tecum for these docunents, and | think it may
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require the parties to make a notion to the comm ssion
to do that, but if there is problens getting specific
docunents from Equilon, let's have the conpany tell us
what those are, and | would be happy to call this
attorney and indicate, This is what we need and these
are processes for getting it and that parties may very
well be making a notion to get them If that wll
help, I"'mcomitted to playing that roll if the parties
woul d so |like rather than nmaking a request of sonmeone
and nothing com ng back, if that's the problem

MR. MARSHALL: | don't know the nanme of the
attorney. M. Fox inquired of Equilon at his level the
same type of person. He was told he would have to talk
with their Equilon attorneys without nam ng a specific

person, so neither M. Fox nor | know that, but what we

can do and | will comrit to do is we will ask that
contact at Equilon for a name, and | will pass that on,
but I just wanted you to know that | have no idea who

that attorney m ght be.

MR, TROTTER: Whoever you tell me to call,
"Il call and try to work sonet hi ng out.

MR. BRENA: It occurs to nme that as a
courtesy to Adynpic, we stayed all discovery until the
filing of their direct case. Nornmally when you get

i nvolved in these things, you know what you need and go
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ahead and file. They were putting together their
direct case, and they had asked, and we agreed to, to
not serve any discovery until after they filed their
direct case. | would like a sinmilar courtesy back

All parties have limted resources, and
A ynpic has far greater resources than -- and to the
degree that counsel has indicated they are going to
start serving discovery on parties when they are in the
m ddl e of preparing their case and goi ng through the
vol une of discovery they are going to produce, that's a
tremendous burden on this process and an unnecessary
one, because there is discovery they can serve now t hat
they could not serve after our direct case is done. So
I would ask for a simlar courtesy fromOynpic. |If
it's not extended, | would ask Your Honor to order it.

JUDGE WALLIS: What makes sense to ne on that
| ast point is not a suspension of filing discovery but
a suspension of the tinme for response so that we avoid
the problemthat Oynpic was faced with; that is, a
sudden del uge of a nmmssive nunber of responses that
they couldn't deal with, and if on seeing a request,
you understand that you can do sone work now or farmit
out now and rmake the response nore tinely; that is,
make a response within 10 days after the filing of your

case that that could serve your interests as well as
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that of the process and getting the information
produced. So | certainly would entertain a suggestion
to that effect.

VWhat | would like to do at this point, | note
that | have to be in Lacey in about 15 mnutes for a
matter that | cannot reschedule. |If the parties are
anenabl e to deferring di scussions, specific discussions
of scheduling, until a prehearing conference on Monday,
March 4th, that would give the parties the opportunity
totalk with their witnesses and the people responsible
for providing docunentation. It would give parties a
chance to talk with each other, and it would, |
believe, put us in a nuch better situation to make some
schedul i ng deci si ons.

I would ask the parties to the extent
feasible to discuss with each other potential schedul es
based on a June 17 hearing and to no later than Friday
make a proposal to the comm ssion, either individually
or as a group, as to how you would like this to fal
out, particularly with regard to coordination with the
FERC schedul e.

MR. TROTTER: Friday the 1st of March?

JUDGE WALLIS: Yes. | understand this may
seem | ike taking a step back at this point, but |

believe that proceeding in this manner will nake the
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remai nder of this process nore fair and nore
expeditious if we do not engage in these matters right
now.

In the nmeantinme, and I'mglad we still have
Ms. Hammer on the line, | would ask, and M. Marshal
and Ms. Hamer and M. Ryan and others to reviewthe
pendi ng requests with a focus on the priority requests
and to discuss matters of concern wth opposing
counsel, particularly issues involving responses that
you believe will of necessity be delayed. |Is that
sonmet hing that the conpany is prepared to do?

MR. MARSHALL: Yes. As | indicated, we have
al ready scheduled a call on that exactly with people at
D.C. and Chicago and here. W will have further
conversations today on this as well, and | will report
back, as |I'msure Ms. Hamrer will as well.

JUDGE WALLIS: Wth regards to M. Brena's
plea to make a strict application of the discovery
rules, | have a great deal of synpathy with that, but |
believe | have an obligation to the process going
forward to handle it in as practical a nmanner as
possible, and I will not grant that request or notion
at this tinme, but | do expect that the nunber of
concerns will be mnimal, if any, and that by

instituting a dial ogue between parties, nany of these
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concerns could be avoided, and again that we ultimtely
wind up with a good record upon which the conm ssion
may meke a sound deci sion.

So please note that that is not a perspective
ruling, and | really do expect the conpany will be
talking with the staff on the conpany, that the counse
will talk with the staff, that problemareas will be
identified early, and that counsel will be engaging in
a dialogue with counsel to deal with those problenms. |
do expect that by the end of next week that the
di scussi ons anong counsel will have been concl uded,
anong the staff and intervenor counsel, and that there
will be sonme comrunication with the conpany as to what
the status of discovery requests is. The conpany will
by that time be able to respond with i nformati on about
the status of responses to requests that have been
made, that you will talk with each other before the
prehearing conference on Monday the 4th, and that you
will be able to come into that conference knowing with
a large degree of assurance what information is
forthcom ng, what requests are still outstanding, and
how best to proceed with a tinmely adherence to a
practical schedule that will get us where we need to be
when we need to be there.

MR, BRENA: Your Honor, can | just raise one



1424

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

nore i ssue? We have in the past had the discovery
served on us also served on two experts. |t speeds
this entire review process up and creates great
efficiencies in the system and we would ask that to be
an ongoing thing. M understanding is it was going to
be done and then it quit being done, and | would |ike
it if at all possible to be done again.

JUDGE WALLIS: M. Mrshall, unless you have
a substantial objection to that, it's ny observation
that it is a relatively efficient way to approach such
matters, and | would ask that you do so. M. Brena,
bel i eve, has volunteered to cover the additional costs
and shipping to see that that's done.

MR, MARSHALL: M. Ryan just told ne we are
doing that. M. Brena said we aren't, but we have in
the past, and we are continuing to do that, so it's a
nmoot point. W will send thema bill, however.

JUDGE WALLIS: | will see that a notice is
served for a prehearing conference on the 4th. W will
identify sone nmatters to be addressed, and parties
should feel free to raise other matters as appropriate.
Thank you all, and M. Trotter, | mssed your goal by
about two minutes here, but | appreciate everybody's
willingness to work forward until this matter is

concl uded.
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