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BEFORE THE WASHI NGTON UTI LI TI ES AND TRANSPORTATI ON

COWM SSI ON
AT&T COVMUNI CATI ONS OF THE )
PACI FI C NORTHWEST, | NC., )
)
Conpl ai nant, )
)
VS. ) DOCKET NO. UT-020406
) Vol une No. V
VERI ZON NORTHWEST, | NC., ) Pages 142 - 163
)
Respondent . )

A prehearing in the above nmatter was held on
January 28, 2003, at 1:38 p.m, at 1300 South
Evergreen Park Drive Southwest, O ynpia, Wshington,

bef ore Administrative Law Judge THEO MACE.

The parties were present as follows:

AT&T COVMUNI CATI ONS OF THE PACI FI C NORTHWEST,
INC., by LETTY FRIESEN, Attorney at Law (Via Bridge),
1875 Lawrence Street, Suite 1500, Denver, Col orado,
80202.

VERI ZON NORTHWEST, |NC., by JUDI TH A.
ENDEJAN, Attorney at Law, Graham & Dunn PC, 1420 Fifth
Avenue, 33rd Floor, Seattle, Washington 98101

THE WASHI NGTON UTI LI TI ES AND TRANSPORTATI ON
COW SSI ON, by SHANNON E. SM TH, Assistant Attorney
General, 1400 South Evergreen Park Drive Sout hwest,
Post Office Box 40128, O ynpia, Washington 98504.

PUBLI C COUNSEL, by ROBERT W CROWELL, JR.,
Assi stant Attorney General, 900 Fourth Avenue, Suite
2000, Seattle, Washington 98164.
Kathryn T. W/l son, CCR
Court Reporter
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PROCEEDI NGS

JUDGE MACE: Let's be on the record in the
case of AT&T Conmuni cations of the Pacific Northwest,
Inc., versus Verizon Northwest, Inc., Docket No.

UT- 020406. This is a hearing to hear argunent on
various notions to conpel as well as to discuss
guestions related to protective orders.

My nanme is Theo Mace. |'man adm nistrative
| aw judge working for the Washington Uilities and
Transportation Cormission. | am holding the hearing
today and amsitting in for Administrative Law Judge
Marj ori e Schaer, who has been assigned as the presiding
judge in this case. Let ne indicate, today is January
28th, and we are neeting here at the offices of the
Washington Utilities and Transportation Comri ssion in
A ynpi a, Washi ngt on.

I would I'ike to have the oral appearances of
counsel now for the record. The short formis fine,
except for you, Ms. Friesen. | would appreciate it if
you woul d enter the Iong form of an appearance. Let's
begin with AT&T then.

MS. FRIESEN. Thank you, Judge Mace. This is
Letty Friesen, and it's spelled L-e-t-t-y, Friesen,

F-r-i-e-s-e-n. |'m appearing today on behal f of AT&T
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1 Conmuni cati ons of the Pacific Northwest, Inc.

2 JUDGE MACE: | need to have your ful

3 address, your phone nunber, your fax nunmber, and your
4 e-mail, if you would be so kind.

5 M5. FRIESEN: | am | ocated at 1875 Lawrence
6 Street in Denver, Colorado. M suite nunber is 1500.
7 My zip code is 80202. M tel ephone nunber is (303)

8 298- 6475, and ny e-nmil address is |Isfriesen@tt.com
9 JUDGE MACE: Ms. Endej an?

10 MS. ENDEJAN. Judy Endejan from Graham and
11 Dunn appearing for Verizon Northwest, Inc.

12 JUDGE MACE: M. Cromwel | ?

13 MR. CROWELL: Robert Crommell on behal f of

14 public counsel

15 MS. SMTH: Shannon Smith for Conm ssion
16 staff.
17 JUDGE MACE: Thank you. \Where to begin. W

18 have had sone discussions off the record anongst the

19 parties today about the matters that are pendi ng before
20 us. | want to address first the question of the AT&T
21 notion to conpel discovery of Verizon and the corollary
22 question of the terms of a protective order. |

23 understand that Verizon has responded to these

24 di scovery requests and that Verizon is satisfied with

25 using the ordinary protective order that the Com ssion
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uses to protect confidential information. Am/I correct
in that, Ms. Endejan?

MS. ENDEJAN: Yes, Your Honor.

JUDGE MACE: Ms. Friesen, is it correct that
Veri zon has responded and that the issue of your notion
to conmpel discovery of Verizon is resolved?

MS. FRIESEN: That is correct, Your Honor
and AT&T woul d wi thdraw that notion

JUDGE MACE: Thank you. Then | think we have
the question of Verizon's notion to conpel discovery of
AT&T, and |'m wonderi ng where we stand on that issue.

MS5. ENDEJAN: | believe that's stil
unresol ved, and that's probably going to be the
remai nder of the hearing.

JUDGE MACE: Very well. Then Verizon is the
proponent of the notion, so why don't you go ahead.

MS. ENDEJAN.  Yes, Your Honor. We filed on
January 22nd a notion to conpel responses to certain
speci fied AT&T data requests that are set forth in our
notion. The bottomline with all of these data
requests are, | guess, several points.

The first point is if you read the conpl aint
in this case, AT&T has clainmed it's challenging only
Verizon's switched access rates, etcetera, but if you

| ook at the actual clains for relief, what they have
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put at issue is the fact that they claimthat AT&T has
been subjected to undue prejudice and conpetitive
di sadvant age; basically, that they have been harmed by
what they allege are violations of certain statutes and
prohi bitions against rate discrimnation as well as
vi ol ation of the Comm ssion's inputation standards.

The data requests here, and | can go over
t hem one by one, if you would like. | don't know how
you want to handle that, but these are intended to
provi de Verizon with information about AT&T's situation
and its claimthat it has been harmed. |In order to do
that, we, for instance, need to know what percentage of
t he access market Verizon constitutes for AT&T. In
ot her words, how much harm are we causi ng AT&T versus
ot her providers of switched access services.

There are a |lot of allegations nade by
Dr. Selwyn in his testinony that our data requests are
designed to inquire about information that m ght, in
effect, test those allegations. The test here that has
been applied in this case to date has been fairly
broad. AT&T filed a notion to conpel against Verizon
in Decenber, and pretty nmuch at that time, Judge Schaer
said that for purposes of discovery, she is going to
assune that all discovery requests propounded i n good

faith by the parties, which I don't think anybody
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clainms these aren't, are relevant.

We recogni ze that down the road at tinme of
hearing that there is a different issue in terns of
whet her or not any information m ght be adni ssible, but
the standard before this comrmission in its practice has
been fairly broad. | cite in the brief the
Conmmi ssion's opinion that in discovery, for discovery
pur poses, production should occur, even if the
i nformati on sought may be redundant or marginally
relevant. That's the view the Commi ssion has had.
Verizon has had to respond to, and |I've just got two of
the binders here with ne, to very extensive and
detail ed data requests propounded by AT&T that have
been quite burdensone to Verizon but which Verizon
nonet hel ess, has conpiled the rel evant data.

So it seens that discovery is a two-way
street, and if Verizon is to have any opportunity to
meani ngful Iy cross-exam ne the AT&T wi tnesses on the
positions they've naintained in the conplaint and in
the prefile testinony of Selwn, then we need the
informati on that we are asking for in these discovery
requests that go to AT&T' s all egations of narket
dom nation, financial and conpetitive harm W need to
know what their mx of facilities here in Washington is

to test their allegations about the inpact Verizon is
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havi ng on AT&T. We need to know how Veri zon Nort hwest
conpares with other sources of access provided to AT&T
in the Northwest.

These are all relevant areas of inquiry if we
are to be allowed to legitimately attack, question, or
ot herwi se probe the veracity of what they claimin
their conplaint and in the testinony of Lee Selwn, so
accordingly, | also believe that's what is good for the
goose is good for the gander

In this case, Verizon has been conpelled to
provide information that we clained was irrel evant
because it didn't even relate to the conpany Verizon
Nort hwest, Inc., but related to the affiliates. 1In
this case, the data requests that we are seeking
informati on on pertain directly to AT&T Conmuni cati ons
of the Northwest and called for the conpilation of data
and information that should be no nore burdensome to
conpile than what it was for Verizon to conpile simlar
i nformati on about m nutes of use, etcetera.

So | guess that | would urge the Comm ssion
here and Your Honor to | ook at these data requests and
say in light of the very serious allegations nmade by
AT&T here that Verizon should be given sonme fairly
broad latitude in terns of |ooking at the actua

nunbers, show us the nunbers, to see whether or not
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what they are clainmng has any real substance.

JUDGE MACE: Can | just interrupt for a
m nute here?

MS. ENDEJAN: Sure.

JUDGE MACE: I n sone of the pleadings | read
about this, there is a reference to a Discovery Request
No. 29, and | didn't find a copy of that anywhere in ny
mat eri al s.

MS. ENDEJAN. | have a copy here, and
apol ogi ze. That was because | was busy w th anot her
case | ast week, and when | indicated which ones were to
be copied, | gave themto ny assistant and tabbed them
and | didn't tab No. 29.

JUDGE MACE: If | could take a | ook at that,

I would appreciate it, and then the other question has
to do with Discovery Request No. 30. AT&T responds
that since it's not required to do these LRI C studies,
it has not done them and |I'mwondering if Verizon in
the face of that response continues to request

i nformati on about that.

MS. ENDEJAN. | think, unfortunately, Your
Honor, that what we were really intending to talk about
was Data Request No. 29 and not No. 30. So that was an
error on our part, because Data Request 29 seeks

informati on on inputation tests that AT&T has advocated
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or performed el sewhere, and the rel evancy to that
is what they are claiming -- well, it's alittle
uncl ear what they are claimng, but they are claimng
we violated this commission's inputation standards,
whi ch our witnesses will testify we have conplied with,
and AT&T is apparently advocating sone other form of
i mputation standard, so we need to know what they are
advocating el sewhere, and | will get a copy of that.

M5. SMTH: | guess | have a question now
about the question that Judge Mace had just for point
of clarification. | didn't quite understand what the
status is of Verizon's Data Request No. 30. Are you
seeking to conpel --

MS. ENDEJAN. We are not seeking to conpel on
30. We are seeking really to conpel on No. 29, and
that was an error on our part, and | will make copies
of this. Data Request No. 29 states, "Please provide
all studies, documents, and anal ysis that AT&T has
devel oped on inputation tests in all other
jurisdictions outside Washington for itself and other

carriers," and the response was that AT&T objects to
this request on the grounds that it is not reasonably
calculated to lead to the discovery of adm ssible

evi dence and is overbroad and unduly burdensone.

JUDGE MACE: Thank you. That is sufficient.
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I just wanted to know what the substance of it was.
Have you conpl eted your argunment then?

MS. ENDEJAN. | have, Your Honor, unless you
would I'ike me to wal k through each data request.

JUDGE MACE: Not at this point.
M. Crommel |, does Public Counsel wish to address this
noti on?

MR, CROWAELL: No.

JUDGE MACE: Ms. Smith, does Comm ssion staff
intend to address it?

M5. SMTH: We don't intend to address it.
Al t hough, if | may reserve any comments until after
we' ve heard the argunment of AT&T.

JUDGE MACE: Very well. Ms. Friesen?

MS. FRIESEN. Thank you, Your Honor. | think
at the outset, it's inportant to recogni ze that
di scovery is not limtless; that there are sone
boundari es; that every question asked is not, per se,
rel evant, and that's a standard that Verizon is trying
to sell today.

The fact of the matter is, as you work
t hrough each of these questions, you will see that the
questions ask for material that is not at issue, and
can use Data Request No. 5 as an exanple. It asks for

AT&T to |ist and describe all of the services it offers
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in the State of Washington. Well, all of the services
that AT&T offers in the State of Washington are not at
i ssue. They are not relevant to what Verizon's access
rates are. They are not relevant to anything that

Veri zon seeks to try and make themrelevant to in Lee
Selwn's testinmony or el sewhere.

So part of the problemwe have with these
di scovery requests is that they are enormously
overbroad and they are enornously burdensome. So we
woul d ask that you take a good | ook at each of these
requests and judge them for what they are asking for in
light of what this case is really about.

This case is really about whether or not
Verizon's access rates in its territory are just and
reasonabl e and whether or not Verizon is inputing those
access rates to itself correctly. It has absolutely
nothing to do with inputation tests cross-country or
ot her studies that AT&T has done el sewhere. It's a
very specific and targeted conplaint, and that's really
what's at issue here today --

JUDGE MACE: | would like to interrupt for
just a nonent, if | may. | would like to ask with
regard to your argunent that the responses woul d be
burdensome for you to provide. | renenber reading in

one portion of your witten response that you thought
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sone of this information would take weeks to provide.
Can you point me in the direction of which information
it is precisely that would take weeks to provide?

MS. FRIESEN. The minutes of use where we
have to go back for six years --

JUDGE MACE: Can you point nme to a nunber of
the di scovery request?

MS. FRIESEN. Yes. | think those are Data
Requests 6 through 10. Although, |'ve got to say that
10 is nore of a catch-all

JUDGE MACE: How nuch time, exactly, would it
take you to provide that information?

MS. FRIESEN. |I'mtold that it may take
nont hs, dependi ng on how nuch we have to divide and
whet her or not we have to go back for six years.

JUDGE MACE: It seens to ne that another part
of your argument was that in the formthat Verizon is
asking this information, it would take nmonths to
provide. |s there sone other formthat this
information is in that you could provide it, or perhaps
have you di scussed this with Verizon in ternms of what
form m ght be acceptable to themthat would be |ess
onerous for you to provide?

MS. FRIESEN. No, we haven't had that

particul ar di scussion, and | would suggest that if we
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provide themthe mnutes as they appear in our data
bases -- in other words, as our business records are
kept -- that we could certainly get themfaster than if
we had to go and reorgani ze them but we wouldn't try
and underm ne their ability to understand what we were
giving them certainly.

JUDGE MACE: Ms. Endej an?

M5. ENDEJAN: Your Honor, it's never been
Verizon's position that they had to provide us the data
in a particular specified format. Qur position has
been that they have the information contained in a way
that they nornmally keep these business records. That
woul d probably be satisfactory to Verizon

It's the data that the conpany is concerned
about, not any particular format that would require
mani pul ati on of conputer spreadsheets, etcetera,
because we provided simlar information on units to
AT&T. This is a big conpany, as is Verizon. They have
people that track this kind of information, so if we
could get this information the way the conpany tracks
it, that would probably be satisfactory.

JUDGE MACE: CGo ahead, Ms. Friesen. [I'm
sorry | interrupted you, but | wanted to get to that
pi ece of information before you went ahead.

MS. FRIESEN. Thank you, Your Honor, and
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will be brief with finishing up, because | think at the
heart of the problemis really exam ning the scope of
these di scovery requests and determ ni ng whet her or not
they fit within the paranmeters of the case that's at
i ssue, so AT&T would sinply ask that you take a good
| ook at these, and if we are to submt anything under
these that they be limted in scope to that which is
really relevant to this case, and with that, | wll
stop so that we can hopefully go through the individua
guestions thensel ves.
JUDGE MACE: | did not intend to go through
t he individual questions, unless you desire to do so.
MS. FRIESEN. | would like to go through a
few of them the m nutes-of-use question. |'mnot sure

of what relevance it is for us to collect six years of

m nutes of use. |'mnot sure m nutes of use are
relevant in the first instance. | don't believe they
are. In particular, | don't believe they are with

respect to other access providers besides Verizon. So
for Questions 7, 8, 9, | think those are absolutely
irrelevant. Verizon can't do anything with those
m nutes, and those aren't at issue in this proceeding.
It'"s a lot of work to try and collect that stuff.

Wth respect to No. 6 itself, here again,

they are at least linmting it to the mnutes that AT&T
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has with respect to Verizon, bearing in mnd that it's
Verizon's access rates that are at issue. So there, we
woul d say, No; why do we need six years of this stuff?
Then the only other couple of requests | would like to
point out, No. 5 in particular, | really don't
understand the rel evance of any of this and don't
believe that any burden has been net to show that it's
rel evant.

So with that, | would just refer you back to
the response that we filed in our position and ask that
you consider that in |light of the burden that's being
pl aced on AT&T, and actually, the real scope of this
case.

JUDGE MACE: Before | ask if Staff has a
response, Ms. Endejan, | would like to ask you why
Verizon is seeking six years of mnutes-of-use
i nformati on?

MS. ENDEJAN: | think it's sinply to do a
hi storical analysis of how their access costs have
changed or contributed to their allegations of
sust ai ned conpetitive harm by Verizon's alleged
nonopol i zati on of the intraLATA toll market, and the
only way | understand it, and |I'm not the subject
matter expert here, is you need a certain degree of

hi storical data to assess whether or not there has been
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harm for instance, caused by Verizon, caused by narket
forces, caused by other things that mght lead to

i ncreased costs, decreased costs. W don't know, and
think that's kind of the issue here.

JUDGE MACE: Does this six-year period
correspond to data that Verizon submitted to AT&T?

MS. ENDEJAN: | believe that it does, and
don't quote me on this, but a lot of the information
that AT&T asked for, | think, goes back to right around
the tine of the 1996 Tel ecom Act when sort of
everything changed. So | think that if we are going to
be m xi ng appl es and appl es and oranges and oranges, we
wanted to correlate to the sane tine period

MS. FRIESEN. If | mght chinme in here,
don't believe Verizon has provided AT&T with six years
of mi nutes-of-use data.

JUDGE MACE: My review of those discovery
questions had to do with, for exanple, total intrastate
m nutes of use in a recent 12-nonth period. M brief
review or my notes that are a summary, | grant you, of
t he AT&T di scovery questions, doesn't indicate any
period as long as six years. |Is it correct or
i ncorrect that those discovery questions dealt with a
si x-year period, M. Friesen?

MS. FRIESEN. |'mrecalling off the top of ny
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head right now the requests for sone mnutes of use
from Verizon did not go back for six years.

MS. ENDEJAN: Some of the costs do, Your
Honor. AT&T data requests us to seek information on
I ong-run increnmental costs for billing and coll ection
for each occasion on which that cost has been
cal cul ated since 1985, so we have sonething in there.

I could go back --

JUDGE MACE: That's sufficient. | wanted to
get an idea of what was the equivalent on the other
si de.

M5. ENDEJAN: | think that the bottomline is
we need sone |evel of historical data is what |'m
advised in this case in order to assess the allegations
here.

Now, | recognize that, obviously, AT&T has a
different view of what is at issue in this case than we
do, and | think that what counsel for either party says
is relevant or irrelevant is not for us to define
necessarily for purposes of warding off discovery
requests. The fact that AT&T brought this conplaint
agai nst Verizon also placed their units at issue and
their clainms of conpetitive harm The only way we can
|l ook at that is to ook at their data just as they are

| ooki ng at our data.
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If six years is really too unreasonable, |I'm
happy to go back and ask nmy client, Could we do it with
three years.

JUDGE MACE: Thank you. Ms. Friesen, do you
have anything else at this point?

MS. FRIESEN. No, Your Honor

JUDGE MACE: Then let ne turn to Conmi ssion
staff.

MS. SMTH. No, thank you. W don't have a
position on this notion.

JUDGE MACE: | would like to take a brief
adj ournnent, ten minutes, and then | will come back and
make a ruling on the record.

(Recess.)

JUDGE MACE: |'ve taken a few mnutes to
think over the argunments that have been made by counse
with regard to the Verizon notion to conpel discovery
responses of AT&T. | amgoing to grant the notion with
at | east one qualification and that is that AT&T may
file the m nutes-of-use information that we di scussed
during the course of the argunment in the format that
t hey appear in AT&T' s dat abases.

| have read Judge Schaer's ruling on the AT&T
notion to conpel responses. |'m persuaded that her

recitation of the standard with regard to di scovery is
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a correct one to apply in this proceeding. | think
that the question as to adm ssibility is one that wll
be dealt with at hearing, but other than that,

di scovery is a fairly broad-rangi ng process and
certainly woul d enconpass the responses that Verizon
seeks in this proceeding.

MS. ENDEJAN.  Your Honor, may | ask that you
are going to specify that the information provided by
AT&T as it appears in the databases, if they could
provi de a code or key so we would know how to interpret
it?

JUDGE MACE: O course. That would have to
be provided so it would be conprehensible to you.

MS. ENDEJAN. Right.

JUDGE MACE: | want to make sure that |'ve
covered all the information here. So nmy understanding
is if that information that Verizon seeks is provided
in the format that AT&T uses that that will elimnate
the concern with the anpunt of tine required to provide
the amount of information requested.

MS. FRIESEN.  Your Honor, the tine that is
required is also a function of the nunber of years we
have to go back, so --

JUDGE MACE: Let ne just say this. |I'm

hopi ng that your response with regard to putting this
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ina format that will be helpful to you and to Verizon
wi |l work here because | have been advi sed by Judge
Schaer that nmoving the hearing date from March 3rd is
not possible, and so sonmehow, this discovery process
has to be acconplished within the time period we have
avail abl e before the hearing.

MS. FRIESEN. We will certainly give it our
best shot, and I will talk to our folks today to see if
t hey can expedite.

JUDGE MACE: Very well. The other thing
want to address is this question of the rebuttal filing
date being noved. | want to reiterate that the
Commi ssion policy is that once a rebuttal filing date
is moved for one party, that extension applies to al
parties.

| understand, however, in this case, that
AT&T will respond or will nmake a rebuttal filing on
this com ng Friday and that Staff's filing date will be
pursuant to Judge Schaer's notion. |Is that correct,
Ms. Friesen?

MS. FRIESEN. That's correct, Your Honor

JUDGE MACE: Very well. Is there anything
el se the parties want to address at this point?
Actually, there is one nore thing that conmes to mnd,

and that is the question of confidentiality. |
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under stand that AT&T argued that sonme of the

i nformati on requested m ght present confidentiality
concerns. Does AT&T intend to use the protective order
that's in place in this proceeding, or is there sone
hei ghtened | evel of confidentiality that AT&T woul d
seek with regard to the information it's going to

provi de?

MS. FRIESEN.  Your Honor, | think the
protective order in place is sufficient for us. That
is an issue of third-party data that we will have to
get adequate release to give to Verizon.

JUDGE MACE: |'m not sure what that neans.

MS. FRIESEN. To the extent that there is any
data that inplicates other access providers which
happens to be confidential and dependi ng upon how we
turn it over, we will have to get their release to do
it, assuming it's just not our own data.

JUDGE MACE: |'mnot clear. You are going to
be able to use the protective order that's in place; is
that correct?

M5. FRIESEN: That's correct. The issue we
were discussing in reference to our discovery responses
wasn't the particular protective order is insufficient.
It was that we have to address data that's coming and

maybe enpl oyi ng ot her access providers' information,
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because that's what Verizon has asked for in Questions
7, 8, 9. Do you understand?

JUDGE MACE: You are not sayinhg you are
refusing to provide that information.

MS. FRIESEN. Right.

JUDGE MACE: Very well. To the extent there
is sonme issue with regard to providing third-party
information, |'m assunming that you would bring that to
the attention of Judge Schaer. O herwi se, |'m
expecting that you would provide that information.

MS. FRIESEN. That's correct, Your Honor

JUDGE MACE: |s there anything el se we need
to address at this point?

MS. ENDEJAN:  No, Your Honor.

JUDGE NMACE: Thank you very much. This

hearing is adjourned until the prehearing conference.

(Prehearing concluded at 2:22 p.m)



