[Service Date: June 17, 2010]

_ BEFORE THE
WASHINGTON UTILITIES AND
TRANSPORTATION COMMISSION

In the Matter of the Joint Application of

QWEST COMMUNICATIONS Docket No. UT-100820

INTERNATIONAL INC. AND :

CENTURYTEL, INC. _ CBEYOND’S MOTION FOR LEAVE
TO REPLY

For Approval of Indirect Transfer of Control of
Qwest Corporation, Qwest Communications
Company LLC, and Qwest LD Corp.

Cbeyond Commu.nication§ LLC (“Cbeyond”) hereby respectfully requests leave to
respond to Qwest’s and CenturyTel’s Objection to Cbeyond’s Late-Filed Petition to Intervene m
this proceeding. Qwest and CenturyTel (the “Joint Applicants”) have submitted a number of
arguments contending that Cbeyond either had notice or should have been aware of the
prehearing conference and the deadline for filing a timely petition to intervene. These arguments
are inaccurate or misleading. Accordingly, Cbeyond request leave to correct these

misrepresentations. 4
ARGUMENT

L. THE COMMISSION SHOULD PERMIT CBEYOND TO REPLY TO THE JOINT
APPLICANTS’ OPPOSITION IN ORDER TO REFUTE MISSTATEMENTS
ABOUT THE NOTICE CBEYOND HAD OF THE PREHEARING
CONFERENCE IN THIS CASE

1. In their opposition to Cbeyond’s petition Qwest and Century Tel (“the Joint Applicants™)

argue that Cbeyond knew or should have known of the date of the prehearing conference (and -
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the deadline for submitting a timely petition to intervene) because (1) ten other entities,
represented by various in-house and outside counsel, were all able to ascertain the date of the
Washington prehearing conference and submit petitions to intervene prior to the date of the
prehearing conference, (2) Cbeyond’s outside counsel in this case also represents another party
that had submitted a timely petition to intérvene, and (3) there has been extensive publicity
surroundiﬁg the merger announcement. These arguments are inaccurate and misleading. They.
ignore the fact that Cbeyond, as a new CLEC in Washington, was not on the Cdnmﬁssion’s
master service list used by the Records Cehter and was not mailed the notice of the prehearing
conference. They also ignore the facts that (1) Cbeyond did not become aware of the prehearing
conference until after it had occurred, (2) while it expeditiously sought to retain outside counsel
to represent it once it did become aware of the prehearing conference, it did not communicate -
about this case with him prior to that time, and (3) the notice periods provided were significantly
shortened. | |
2. Cbeyond has a substantial interest in this proceeding, and its intervention would not
prejudice any party. It would be a failure of due process to deny Cbeyond’s petition to intervene
because that petition was not filed by the date of the prehearing conference.

CONCLUSION
3. For these reasons, the Commission should permit Cbeyond to reply to the misleading

arguments of the Joint Applicants. The proposed Response is appended hereto as Attachment A.
DATED this 17th day of June, 2010.

ATER WYNNE LLP

By:

Arthur A. Butler, WSBA # 04678
ATER WYNNE LLP

601 Union Street, Suite 1501
Seattle, WA 98101-3981

(206) 623-4711

(206) 467-8406 (fax)
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Charles E. (Gene) Watkins, Esq.,

GA #740340 |
Cbeyond Communications LLC

3320 Interstate North Parkway, Suite 300
Atlanta, GA 30339

Tel: (678) 370-2174

Fax: (678) 424-2500

Email: gene.watkins@cbeyond.net

Attorneys for Cbeyond Communications LLC
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ATTACHMENT A



[Service Date: June 10, 2010]

BEFORE THE WASHINGTON
UTILITIES AND TRANSPORTATION COMMISSION

In the Matter of the Joint Application of
DOCKET NO. UT-100820

QWEST COMMUNICATIONS '
INTERNATIONAL INC. AND REPLY IN SUPPORT OF LATE-FILED
CENTURYTEL, INC. PETITION OF CBEYOND

: _ COMMUNICATIONS LLC TO
For Approval of Indirect Transfer of Control of INTERVENE

Qwest Corporation, Qwest Communications
Company LLC, and Qwest LD Corp.

Cbeyond Communications LLC (“Cbeyond”) hereby réplies to Qwest’s and CenturyTel’s
Joint Opposition to the Late-Filed Petition of Cbeyond Communications LLC to Intervene in the

above-captioned docket.

1. In support of its petition to intervene, Cbeyohd stated that it has good cause for
late intervention because it did not become aware of the initial prehearing conference until after
the prehearing conference had»already occurred. In fact, Cbeyond was not included on the
master service list for receiving notice of the prehearing conference in this case, and the
Commission’s Record Center did not mail notice of the prehearing conference to anyone at
Cbeyond. Cbeyond was first added to the service list on June 10, 2010, the date that it filed its

late-filed petition to intervene. As stated in Cbeyond’s petition, Cbeyond first learned of the
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initial prehearing conference, which was set on less than statutory notice, from counsel for one of
the other parties on Friday, June 4, 2010. Cbeyond then expeditiously attempted to contact
Arthur A. Butler to ask if he could serve as Cbeyond’s local counsel in this proceeding and file a
petition to intervene on Cbeyond’s behalf; however, Mr. Butler was out of the state on business
until Wednesday, June 10. Upon returning he promptly filed the petition.

2. . Intheir opposition to Cbeyond’s petition Qwest and Century Tel (“the Joint
Applicants”) argue that ten other entiﬁes, represented by various in-house and outside counsel,
were all able to ascertain the date of the Washington prehearing conference and submit petitions
to intervene prior to the date of the prehearing conference. But that simply reflects the fact thaf
those entities were on the Commission’s service list and were mailed copies of the notice of
prehearing conference. As noted above, Cbeyond, as anew CLEC in Washington, was not on
that list and was not mailed the notice.

3. The Joint Applicants also argue that Cbeyond’s outside counsel in this case also
represents one of the other timely intervenqrs, Level 3, suggésting that somehow his knowledge
of the prehearing conference should be imputed to Cbeyond. However, as noted above and in
Cbeyond’s petition, Cbeyond did not contact Mr. Butler about representing Cbeyond in this
proceeding and seeking to intervene on its behalf until after it first learned of the prehearing
conference from one of the counsel for other parties; that was after the prehearing conference
had already occurred. Cbeyond had had no prior communication with Mr. Butler about this case
prior to that time.

4. Finally, the Joint Applicants argue that, in light of the significant publicity
surrounding the merger announcement, Cbeyond should have been aware of the Washington
proceeding. It should be noted that Washington was the first state in which the Joint Applicants
filed an application for approval of their proposed merger. Also, the prehearing conference in
this case was scheduled on very short notice. The application was filed on Thursday, May 13,

2010. The notice of the prehearing conference was mailed four calendar days later, on Monday,
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May 17. The prehearing conference was scheduled for Tuesday, June 1, 2010, just 14 days later.

5. Given the shortness of the notice periods provided in this case and, more
importantly, the fact that Cbeyond was not even on the service list and not mailed notice of the
prehearing conference, it wbuld be a failurc of due process to deny its petition to intervene
because that petition was not filed by the date of the prehearing conference.

6. As noted in Cbeyond’s petition, no party will be prejudiced by granting late
intervention to Cbeyond. At this point the case has just begun, and Cbeyond will not broaden the
issues in the case. Moreover, the Joint Applicants do not dispute the fact that Cbeyond has stated
a substantial interest in the proceeding. |

WHEREFORE, Cbeyond requests leave to intervene late as a party to this proceeding, |
with a right to discovery, to have notice of and appear at the taking of testimony, to produce and

cross-examine witnesses, and to be heard m person or by counsel on brief and at oral argument.

RESPECTFULLY SUBMITTED this 17th day of June 2010.

ATER W LLP
-~ 2

Arthur A. Butler, WSBA #04678
- 601 Union Street, Suite 1501

Seattle, WA 98101-3981

Tel: (206) 623-4711

Fax: (206) 467-8406

Email: aab@aterwynne.com

Charles E. (Gene) Watkins, Esq., GA #740340
Cbeyond Communications LLC

3320 Interstate North Parkway, Suite 300
Atlanta, GA 30339

Voice: (678) 370-2174

Fax: (678) 424-2500

E-mail: gene.watkins@cbeyond.net

Attorneys for Cbeyond Communications LLC
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CERTIFICATE OF SERVICE

I hereby certify that I have this 17th day of June, 2010, served the true and correct original, along

with the correct number of copies, of the foregoing document upon the WUTC, via the

method(s) noted below, properly addressed as follows:

David S. Danner _

Secretary and Executive Director

Washington Utilities and Transportation
Commission

1300 S Evergreen Park Drive SW

PO Box 47250

Olympia, WA 98504-7250

____ Hand Delivered

____ U.S. Mail (first-class, postage prepaid)
_ X Overnight Mail (UPS)

___ Facsimile (360) 586-8203

_ X Email (records@wutc.wa.gov)

I hereby certify that I have this 17th day of June, 2010, served a true and correct copy of the

foregoing document upon parties of record, via the method(s) noted below, properly addressed as

follows:

On Behalf Of 360networks:

Michel L. Singer Nelson
360 Networks

Suite 160

867 Coal Creek Circle
Louisville CO 80027

Confidentiality Status:

On Behalf Of Integra, twtc, Covad, X0, Pac-West,
and PAETEC:

Gregory J. Kopta

Davis Wright Tremaine LLP

Suite 2200

1201 Third Avenue

Seattle WA 98101-3045

Confidentiality Status: Highly Confidential
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_____ Hand Delivered

___U.S. Mail (first-class, postage prepaid)
_ X Overnight Mail (UPS)

__ Facsimile

_ X Email (mnelson@360.net)

_____ Hand Delivered

_U.S. Mail (first-class, postage prepaid)
_X_ Overnight Mail (UPS)

___ Facsimile (206) 757-7700

_ X Email (gregkopta@dwt.com)
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On Behalf Of Qwest Communications:

Lisa A. Anderl
Qwest Corporation
Room 3206

1600 7th Avenue
Seattle WA 98191

Confidentiality Status:

On Behalf Of Public Counsel:

Simon J. ffitch .
Attorney General of Washington
Public Counsel Section

Suite 2000

800 Fifth Avenue

Seattle WA 98104-3188

Confidentiality Status:

On Behalf Of Sprint Nextel:

Judith A. Endejan

Graham & Dunn, PC

Pier 70

2801 Alaskan Way, Suite 300
Seattle WA 98121-1128

Confidentiality Status:

On Behalf Of DoD/FEA:

Charles King

Snavely King Majoros O'Connor & Bedell,
Inc.

Suite 300

1111 14th Street NW

Washington DC 20005

Confidentiality Status:

On Behalf Of DoD/FEA:

Stephen S. Melnikoff

U.S. Army Litigation Division
Regulatory Law Office, Suite 700
901 N Stuart Street

Arlington VA 22203-1837

Confidentiality Status:
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____ Hand Delivered

____U.S. Mail (first-class, postage prepaid)
_ X Overnight Mail (UPS)

____ Facsimile (206) 343-4040

_ X Email (lisa.anderl@qwest.com)

____ Hand Delivered

__ U.S. Mail (first-class, postage prepaid)
_ X Overnight Mail (UPS)

____ Facsimile (206) 389-2079

_ X Email (simonf@atg.wa.gov)

. Hand Delivered

_U.S. Mail (first-class, postage prepaid)
_ X Overnight Mail (UPS)

__ Facsimile (206) 340-9599

_ X Email (jendejan@grahamdunn.com)

___ Hand Delivered

_U.S. Mail (first-class, postage prepaid)
__ Overnight Mail (UPS)

_____ Facsimile (202) 842-4966

_ X Email (CharlieKing@snavely-king.com)

____ Hand Delivered

_U.S. Mail (first-class, postage prepaid)

_ X Overnight Mail (UPS)

___ Facsimile (703) 696-2960

_ X Email (stephen.melnikoff@hqda.army.mil)
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On Behalf Of Dod/FEA:

Robert W. Spangler

Snavely King Majoros O'Connor & Bedell,
Inc.

Suite 300

1111 14th Street NW

‘Washington DC 20005

Confidentiality Status:

On Behalf Of Charter Communications:

X Email (rwspang@centurytel.net)

Hand Delivered

U.S. Mail (first-class, postage prepaid)
Overnight Mail (UPS)

Facsimile (202) 842-4966

K.C. Halm _____ Hand Delivered
‘Davis Wright Tremaine LLP ____U.S. Mail (first-class, postage prepaid)
Suite 200 _ : ' X _ Overnight Mail (UPS)

1919 Pennsylvania Avenue NW - Facsimile (202) 973-4487
Washington DC 20006 X Email (kchalm@dwt.com)
Confidentiality Status:

On Behalf Of PAETEC Communications: ‘

William A. Haas ' ‘ _____ Hand Delivered

McLeodUSA Telecommunications Services, U.S. Mail (first-class, postage prepaid)
Inc. X  Overnight Mail (UPS)

1 Martha's Way Facsimile (319) 790-7901

Cedar Rapids 1A 52233 X Email (william.haas@paetec.com)
Confidentiality Status:

On Behalf Of Integra Telecom:

Karen L. Clauson

Integra Telecom, Inc.
6160 Golden Hills Drive
Golden Valley MN 55416

Confidentiality Status:

On Behalf Of XO Communications:

Rex Knowles

XO Communications Services, Inc.
Suite 400

7050 Union Park Avenue

Midvale UT 84047

Confidentiality Status:
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X Overnight Mail (UPS)

Hand Delivered _
U.S. Mail (first-class, postage prepaid)

Facsimile (763) 745-8459
X Email (kiclauson@integratelecom.com)

Hand Delivered

U.S. Mail (first-class, postage prepaid)
X Overnight Mail (UPS)

Facsimile (801) 951-2133

X Email (rex.knowles@xo.com)

ATER WYNNE LLP
LAWYERS
601 UNION STREET, SUITE 1501
SEATTLE, WA 98101-3981
(206) 623-4711



On Behalf Of tw telecom:

Lyndall Nipps . 4 _____ Hand Delivered

tw telecom _ __U.S. Mail (first-class, postage prepaid)
845 Camino Sur _ X Overnight Mail (UPS)

Palm Springs CA 92262-4157 _____ Facsimile

Confidentiality Status: __ X Email (lyndall.nipps@twtelecom.com)

On Behalf Of CenturyLink:

Cal Simshaw _____ Hand Delivered

CenturyLink ____U.S. Mail (first-class, postage prepaid)

PO Box 9901 _ X Overnight Mail (UPS)

Vancouver WA 98668-8701 . Facsimile

Confidentiality Status: _ X Email (calvin.simshaw@centurytel.com)
On Behalf Of Integra:

Gregory Merz _____ Hand Delivered

Gray, Plant, Mooty, Mooty & Bennett, P.A. ____ U.S. Mail (first-class, postage prepaid)

500 IDS Center _ X Overnight Mail (UPS)

80 South Eight Street ' : _____ Facsimile (612) 632-4257

Minneapolis MN 55402 _ X Email (gregory. merz@gpmlaw.com)

Confidentiality Status: Public

On Behalf Of Covad Communications:

Katherine K. Mudge ____ Hand Delivered
'Covad Communications Company _ U.S. Mail (first-class, postage prepaid)
2nd Floor : _ X Overnight Mail (UPS)

7000 N Mopac Expressway ____ Facsimile (512) 514-6520

Austin TX 78731 _ X Email (kmudge@covad.com)
Confidentiality Status: '

On Behalf Of Commission Staff:

Jennifer Cameron-Rulkowski __ Hand Delivered

Attorney General of Washington ____ U.S. Mail (first-class, postage prepaid)
1400 S Evergreen Park Drive SW __ X Overnight Mail (UPS)

PO Box 40128 ___ Facsimile

Olympia WA 98504-7250 _ X  Email (jcameron@utc.wa.gov)

Confidentiality Status: Conﬁdehtial ‘
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On Behalf Of DoD/FEA:
Harry Gildea
Snavely King Majoros O'Connor & Bedell,
Inc. :
Suite 300
1111 14th Street NW
Washington DC 20005

Confidentiality Status:

On Behalf Of Charter Communications:

Michael R. Moore
Charter Communications
12405 Powerscourt Drive
St. Louis MO 63131

Confidentiality Status:

On Behalf Of Pac-West Telecomm:

James C. Falvey

Pac-West Telecomm, Inc.
Suite 2-1 .

420 Chinquapin Round Road
Annapolis MD 21401

Confidentiality Status:

On Behalf Of Sprint Nextel:

Kristin L. Jacobson
Sprint Nextel

Suite 1400

201 Mission Street

San Francisco CA 94105

Confidentiality Status:

On Behalf Of Sprint Nextel:

Kenneth Schifman
Sprint Nextel

6450 Sprint Parkway
Overland KS 66251

Confidentiality Status:
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_____ Hand Delivered

____U.S. Mail (first-class, postage prepaid)
_____ Overnight Mail (UPS) '

____ Facsimile (202) 842-4966

_ X Email (hgildea@snavely-king.com)

_____ Hand Delivered

___ U.S. Malil (first-class, postage prepaid)
_ X Overnight Mail (UPS)

_____ Facsimile (314) 965-6640

_ X Email (michael.moore@chartercom.com)

_____ Hand Delivered

_____U.S. Mail (first-class, postage prepaid)
_ X Overnight Mail (UPS)

____ Facsimile

_ X  Email (jfalvey@pacwest.com)

_____ Hand Delivered .
___U.S. Mail (first-class, postage prepaid)
_ X Overnight Mail (UPS)

____ Facsimile

_ X Email (kristin.l.jacobson@sprint.com) -

_____ Hand Delivered

____ U.S. Mail (first-class, postage prepaid)
_ X Overnight Mail (UPS)

___ Facsimile

_ X Email (kenneth.schifman@sprint.com)
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On Behalf Of Sprint Nextel:

Diane C. Browning _____ Hand Delivered

Sprint Nextel U.S. Mail (first-class, postage prepaid)
6450 Sprint Parkway ' X Overnight Mail (UPS)

Overland KS 66251 ' Facsimile

Confidentiality Status: * X Email (diane.c.browning@sprint.com)

On Behalf Of 360networks:

Penny Stanley _____ Hand Delivered

360 Networks - ____U.S. Mail (first-class, postage prepaid)
11th Floor : _____ Overnight Mail (UPS)

2401 4th Avenue - ____ Facsimile (206) 239-4365

Seattle WA 98121 _ X Email (penny.stanley@360.net)
Confidentiality Status:

I declare under penalty of perjury under the laws of the State of Washington that the
foregoing is true and correct.

DATED this 17th day of June, 2010, at Seattle, Washington.
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