AMENDATORY SECTI ON ( Anending Order R 435, Docket No. TS-941485
filed 10/18/95, effective 11/18/95)

WAC 480-51-040 Notice of application--Protests--Contenpo-
raneous applications. (1) The comm ssion shall send a notice of
each application for certificated comrercial ferry service and
each application to operate vessels providing excursion service,
with a description of the terns of that application, to all
persons presently certificated to provide service; all present
applicants for certificates to provide service; the departnent
of transportation; affected cities and counties; and any other
person who has requested, in witing, to receive such notices.
Interested persons nmay file a protest with the comm ssion wthin
thirty days after service of the notice. The protest shall
state the specific grounds for opposing the application and
contain a concise statenent of the interest of the protestant in
the proceeding. A person who is eligible to file a protest and
fails to do so may not participate further in the proceeding in
any way, unless it can be denonstrated that failure to file a
protest was due to an om ssion by the comm ssion in providing
proper notification of the pending application.

(2) If any person wi shes to seek authority which overl aps
in whole or in part, wth that sought in any pending
application, it nmust apply for that authority within thirty days
followwng mailing of the notice of filing of the initial
application in order for the applications to be considered
jointly. During the thirty-day period, pending applications
will be on file and available for inspection in the comm ssion's
headquarters office in dynpia.

(3) The commssion nmy consolidate overlapping pending
applications, pursuant to WAC ((480-09-610)) 480-07-320, for
j oi nt consi derati on.

(4) Overlapping applications which are not filed wthin
thirty days of the initial application will not be jointly con-
sidered wth the initial application and wll not be decided
until after the conclusion of proceedings resolving the initial
application and any other application qualifying for joint
consi der at i on.

(5 The <commssion nmay consider and decide, on any
schedul e, portions of an overl apping application when:

(a) The portions to be heard do not overlap a prior pending
application; and

(b) The overlapping portions nmay appropriately be severed
fromthe portions to be heard.
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AMENDATORY SECTI ON ( Anending Order R 435, Docket No. TS-941485
filed 10/18/95, effective 11/18/95)

WAC 480-51-050 Waiver  of ten-mle restriction. (1)
Appl i cati on. An application to provide service otherw se
forbidden by the ten-mle restriction in RCW 47.60.120 shall
i nclude a request for waiver of that restriction.

(2) Notice--Protests. The conm ssion shall send a notice
of each application for waiver of the ten-mle restriction
pursuant to WAC 480-51-030. Interested persons shall have

twenty days from the date of mailing of the notice in which to
file a protest with the commssion stating opposition to the
wai ver petition and application. Protests should set forth
specifically the grounds upon which they are nade and contain a
concise statenment of the interest of the protestant in the
pr oceedi ng.

(3) Standards. In determ ning whether to grant or deny a
wai ver, the comm ssion shall consider, but is not limted to,
t he i npact of the waiver on:

(a) Transportation congestion mtigation;

(b) Air quality inprovenent; and

(c) The Washington state ferry system

(4) Resol ution--Hearing. The conm ssion shall act upon a
request for a waiver of the ten-mle restriction within ninety
days after the conclusion of the hearing. The conm ssion may in
its discretion separate the request for a waiver of the ten-mle
restriction from other issues in the application when necessary
to conply with the statutory ninety-day deadli ne.

(5) Effective period of waiver.

(a) A waiver granted to an applicant or certificate hol der
under RCW 47.60.010(3) shall be effective for a period of five
years fromthe date of grant of the waiver

(b) Pursuant to RCW 47.60.010(3), the waiver shall
automatical ly becone per manent unl ess appeal ed to t he
comm ssion, or unless reviewed by the comm ssion upon its own
notion, no later than thirty days after the fifth anniversary of
the effective date of the waiver as set forth in (a) of this
subsecti on. The commission wll issue no notice of the
expiration date of the five-year period. The burden of proof to
show that the waiver should not becone permanent shall be upon
the party who files the appeal or upon the commssion, if the

review is on the conmssion's own notion. Persons who may
appeal include the departnment of transportation, affected cities
and counties, and any interested party. An interested party,
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for the purposes of this rule, nmeans any party to the proceedi ng
in which the application was granted, any person certificated to
provi de service possessing overlapping authority, and any
applicant for overlapping authority.

(c) Upon receipt of an appeal of a waiver and the holder's
answer, if any, the commssion shall set the nmatter for
adj udi cat i on. The commission may, in its discretion, on the
request of a party, or on its own notion, order a brief
adj udi cati ve proceeding on the appeal. WAC ((4806-09-500)) 480-
07-610 governs applications for and procedures in  brief
adj udi cati ve proceedi ngs.

(6) Certificates containing waiver. Certificates granted
in conjunction wth the grant of a waiver shall include the
foll owi ng provi so:

"Pursuant to RCW 47.60.010(3), the waiver of the ten-
mle restriction granted in this certificate is

effective wuntil (DATE). This waiver shall becone
permanent if not appealed within thirty days after
this date."

AMENDATORY SECTI ON (Anending Order R 435, Docket No. TS-941485
filed 10/18/95, effective 11/18/95)

WAC 480-51-060 Tenporary certificates. (1) The conm ssion
may issue tenporary certificates for authority to provide
service for a period not to exceed one hundred ei ghty days.

(2) The conm ssion shall not issue a tenporary certificate
to operate on a route for which a certificate has been issued or
for which an application is pending.

(3) The commi ssion shall only issue tenporary certificates
upon finding that the issuance is due to an urgent and i nmedi ate

need and is otherwi se consistent with the public interest. In
det er m ni ng whet her to gr ant t he request ed tenporary
certificate, the <commssion wll consider evidence of the

foll owi ng factors:

(a) An immedi ate and urgent need for the requested service;

(b) Any avail abl e service capabl e of neeting the need;

(c) The fitness of the applicant; and

(d) Any other circunmstance indicating that a grant of
tenporary authority is consistent with the public interest.

(4) An application for a tenporary certificate shall be
conpleted legibly on a form furnished by the conm ssion, giving
all information requested and acconpani ed by:

(a) The application fee;

(b) A copy of a certificate or letter from the United
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States Coast Guard certifying that any vessel to be used under
that tenporary certificate has been inspected by the United
States Coast Guard and is safe and seaworthy for the intended
oper ati on;

(c) Evidence of proper insurance as required by WAC 480-51-
070;

(d) Statements from potential custonmers, riders, shippers
or interested parties denonstrating that there is an imrediate
and urgent need for the requested service.

(5) The conm ssion shall send a notice of each tenporary
certificate granted, wth a description of the tenporary
certificate's terns, to all persons presently certificated to
provide service; all present applicants for certificates to
provi de service; the departnment of transportation; affected
cities and counties; and any other person who has requested, in

witing, to receive such notices. Interested persons may file a
protest with the conmm ssion within twenty days after service of
the noti ce. The protest shall state the specific grounds for

opposi ng the application and contain a statenent of the interest
of the protestant in the proceeding.

(6) The commission may grant or deny the protest wthout
heari ng. The conmission may, in its discretion, on the
application of a party, or on its own notion, order a brief
adj udi cative proceeding on the protest. WAC ((480-09-500)) 480-
07-610 governs applications for and procedures in  brief
adj udi cati ve proceedi ngs.

(7) The comm ssion may inpose special terns and conditions
in connection with the grant of any tenporary certificate.

(8 If the holder of tenporary authority files a valid
application for parallel permanent certificated authority within
thirty days after the grant of tenporary authority, that
tenporary authority shall continue in force until the conm ssion
grants or denies the application for the permanent certificate
authority, or until the tenporary certificate is otherw se
cancel |l ed pursuant to | aw, whichever occurs first.

AMENDATORY SECTI ON (Amending Order R 435, Docket No. TS-941485
filed 10/18/95, effective 11/18/95)

WAC 480-51-120 Failure to initiate service--Extensions of

time to initiate service--Progress reports. (1) Progress
reports.

(a) If a certificate holder has not initiated service to
all or any portion of the route or routes granted in its

certificate, the certificate holder nust, during the first five
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years after obtaining the certificate, and during each twelve-
nmont h extension period granted by the comm ssion, file witten
progress reports with the comm ssion every six nonths after the
certificate is granted.

(b) For purposes of these rules the follow ng definitions
shal I apply:

(i) The term "portion of a route or routes" nmeans service
to any nanmed point or points along a route, and service between
two or nore points nanmed in a certificated commercial ferry
certificate; and

(ii) The term"initiating service" neans providing regular,
ongoi ng service to all points and between all points granted in
a certificated commercial ferry certificate.

(c) Progress reports nust include a statenment of progress
toward overcom ng inpedinments to initiating service, including,
but not limted to, the followng information: The progress of
environnmental inpact, parking, |local government |and use,
docking, and financial considerations, the purchase or |ease of
a vessel or vessels, hiring of enployees, advertising, and the
ability to handl e proposed traffic.

(2) Extensions of time to initiate service.

(a) If a certificate holder has not initiated all or any
portion of the route or routes granted in its certificate during
the first five years after obtaining the certificate, the
certificate holder nmay petition the commssion to extend the
certificate on a twelve-nonth basis for up to three years.

(b) If a certificate holder obtained its certificate prior
to July 25, 1993, and is not providing service on all or any
portion of the route or routes granted in its certificate during
the first five years after obtaining its certificate, and has
not initiated service during the three-year extension period
di scussed above in (a) of this subsection, the certificate
hol der may petition the comm ssion to extend its certificate on
a twelve-nonth basis for up to an additional two years

(c) The term "providing service" neans operating to all
points and between all points granted in a certificate by the
conmmi ssi on. In determining whether a certificated commerci al
ferry which operates in on-call service, such as |aunch service
or service to flag stops, is providing service, the conm ssion
shall consider whether the certificated comercial ferry is
ready, willing, and able to provide the service when requested,
and makes a reasonable effort to obtain traffic.

(d) For purposes of these rules, the term "not providing
service on all or any portion of the route or routes"” does not
i ncl ude:

(i) Service discontinued by grant of the conm ssion under
WAC 480-51-130; or

(ii) Tenporary interruptions of regular service reported
pronptly to the conmm ssion in accordance with WAC 480-51-140.
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(e) In determning whether to grant an extension of tinme in
which to initiate service, the comm ssion wll consider whether:

(i) The certificate holder has submtted tinely progress
reports during the first five years after obtaining the
certificate and during any extension period; and

(iit) The progress reports indicate significant advancenent
toward initiating service.

(3) Failure to initiate service. Certificates, or portions
thereof, are subject to cancellation, alteration or anendnent by
t he comm ssi on under the provisions of RCW81.84.060(1) if:

(a) A certificate holder has not initiated all or a portion
of the route or routes granted in its certificate during the
first five years after obtaining its certificate, and has not
submtted tinmely progress reports to the comm ssion as required
in RCW81. 84.010(2);

(b) The <commssion has denied a certificate holder's
request for an extension of tinme to initiate service and the
certificate holder has not initiated service within thirty days
of the denial; or

(c) Acertificate holder has not initiated all or a portion
of the route or routes granted before the expiration of any
extensions of tine to initiate service, and the certificate
hol der has not tinely filed for an additional extension.

(4) Petitions for extension of tine to initiate service.

(a) A certificate holder mnmust file a petition with the
conmmi ssion seeking an extension of tine to initiate service no
| ater than ninety days prior to:

(i) The date upon which the five-year period follow ng the
grant of the certificate expires; or

(ii) The date upon which the current twelve-nonth extension
period expires.

(b) Petitions for extension of tinme to initiate service
shall be legibly prepared on forns to be furnished by the
commi ssion, giving all information requested.

(c) The <commission nmay grant or deny petitions for
extension w thout hearing. The grant or denial of extensions
will be issued by letter of the secretary of the comm ssion. A
certificate holder aggrieved by the denial of an extension
petition nay seek review of the denial by filing a request for
review of the decision within twenty days after service of the
letter notifying the certificate holder of the denial. Wt hin
thirty days after receipt of the request for review, the
comm ssion shall schedule an adjudicative proceeding, and
provide at |east twenty days notice of the proceeding to the
certificate holder requesting review The conm ssion may, in
its own discretion, on the request of the aggrieved certificate
hol der, or on its own nmotion, order a brief adjudicative
proceeding on the petition. WAC ((480-09-500)) 480-07-610
governs applications for and procedures in brief adjudicative
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pr oceedi ngs.
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