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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
In re: 

) 
) 

 

 ) Chapter 11 
Calpine Corporation, et al., )  
 )   Case No. 05-60200 (BRL) 
    Debtors. ) Jointly Administered 
 )  
 

ORDER (A) APPROVING BIDDING PROCEDURES AND OVERBID PROTECTIONS 
IN CONNECTION WITH THE SALE OF THE GOLDENDALE PROJECT, (B) 

APPROVING THE FORM AND MANNER OF NOTICE; (C) SCHEDULING AN 
AUCTION AND SALE HEARING; AND (D) APPROVING PROCEDURES FOR 

DETERMINING CURE AMOUNTS 
 

THIS MATTER is before the Court on the motion (the “Motion”)1 [Docket No. 3158] 

dated November 14, 2006, of Goldendale Energy Center, LLC (the “Selling Debtor”) and 

Calpine Corporation (“Calpine”) for entry of an order, among other things: (i) establishing 

bidding procedures to sell the Purchased Interests (the “Bidding Procedures”); (ii) approving 

certain bid protections in connection therewith; (iii) scheduling an auction to sell the Purchased 

Interests (the “Auction”); (iv) scheduling the Sale Hearing; (v) approving the form and manner 

of notice of the Sale, the Bidding Procedures, the Auction and the Sale Hearing; (vi) establishing 

procedures for determining cure amounts in connection with the assumption and assignment of 

executory contracts and unexpired leases; and (vii) granting other related relief.  After due 

deliberation and having determined that the relief requested in the Motion is in the best interests of 

the Selling Debtor, Calpine and their respective estates,  

                                                 
1 Unless otherwise stated, all capitalized terms not defined herein shall have the same meaning as 
set forth in the Membership Interests Purchase Agreement, dated as of November 3, 2006 (the 
“MIPA”), by and between the Selling Debtor and Puget Sound Energy, Inc. (the “Purchaser”) 
and the Motion, as applicable. 
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THE COURT HEREBY FINDS THAT:2 

A. This Court has jurisdiction over the Motion pursuant to 28 U.S.C. § 1334.  This 

proceeding is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (N) and (O).  Venue is 

proper in this District and in this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

B. The statutory predicates for the relief requested herein are sections 105(a), 363(b) 

and (f), 365, 503 and 507 of title 11 of the United States Code (the “Bankruptcy Code”) and 

Rules 2002(a)(2), 6004(a), (b), (c), (e) and (f), 6006(a) and (c), 9007 and 9014 of the Federal 

Rules of Bankruptcy Procedure (the “Bankruptcy Rules”). 

C. Notice of the Motion, having been given to (i) the United States Trustee for the 

Southern District of New York; (ii) counsel to the Creditors’ Committee; (iii) counsel to the 

administrative agents for the Debtors’ prepetition secured lenders; (iv) counsel to the ad hoc 

committee; (v) the indenture trustees pursuant to the Debtors’ secured indentures; (vi) counsel to 

the Debtors’ postpetition lenders; (vii) counsel to the Equity Committee; (viii) all parties that 

have requested special notice pursuant to Bankruptcy Rule 2002; (ix) the Purchaser and its 

counsel; (x) all persons or entities known or reasonably believed to have asserted a Lien on any of 

the Acquired Assets or the Purchased Interests; (x) the counterparties to each of the Assigned 

Contracts; and (xi) all persons or entities known or reasonably believed to have expressed an 

interest in acquiring the Acquired Assets, is sufficient in light of the circumstances and the nature 

of the relief requested herein. 

                                                 
2 The findings and conclusions set forth herein constitute the Court’s findings of fact and 
conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to this proceeding 
pursuant to Bankruptcy Rule 9014.  To the extent that any of the following findings of fact 
constitute conclusions of law, they are adopted as such.  To the extent any of the following 
conclusions of law constitute findings of fact, they are adopted as such. 
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D. The Selling Debtor and Calpine have articulated good and sufficient reasons for 

this Court to grant the relief requested in the Motion regarding the sales process, including, 

without limitation, (i) approval of the Bidding Procedures and, under the circumstances 

described herein, the Break-Up Fee; (ii) determination of final Cure Amounts (as defined below) 

in the manner described herein; and (iii) approval and authorization to serve the Sale Notice (as 

defined below). 

E. The Break-Up Fee to be paid under the circumstances described herein and in the 

MIPA to the Purchaser is (i) an actual and necessary cost and expense of preserving the Selling 

Debtor’s estate within the meaning of sections 503(b) and 507(a)(2) of the Bankruptcy Code, (ii) 

commensurate to the real and substantial benefit conferred upon the Selling Debtor’s estate by 

the Purchaser, (iii) reasonable and appropriate, in light of the size and nature of the proposed sale 

transaction and comparable transactions, the commitments that have been made and the efforts 

that have been and will be expended by the Purchaser, and (iv) necessary to induce the Purchaser 

to continue to pursue the sale transaction and to continue to be bound by the MIPA. 

F. The Break-Up Fee also induced the Purchaser to submit a bid that will serve as a 

minimum floor bid on which the Selling Debtor, its creditors and other bidders may rely.  The 

Purchaser has provided a material benefit to the Selling Debtor and its creditors by increasing the 

likelihood that the best possible price for the Purchased Interests will be received.  Accordingly, 

the Bidding Procedures and the Break-Up Fee are reasonable and appropriate and represent the 

best method for maximizing value for the benefit of the Selling Debtor’s estate. 

G. The Sale Notice (annexed hereto as Exhibit B) is reasonably calculated to provide 

all interested parties with timely and proper notice of the Sale, the Sale Hearing and the Auction. 

Exhibit No. ___(RG-14)
Page 3 of 44



 

4 

H. The Sale Notice, together with the Motion (to the extent such Motion seeks 

approval of the sale transactions and the assumption and assignment of the Assigned Contracts 

contemplated in the MIPA, the “Sale Motion”), are reasonably calculated to provide all 

counterparties to the Assigned Contracts with proper notice of the potential assumption and 

assignment of their executory contract or unexpired lease and any Cure Amounts (as defined 

below) relating thereto. 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT: 

1. The Bidding Procedures, substantially in the form attached hereto as Exhibit A, 

are hereby approved.  The Selling Debtor is authorized to take any and all actions necessary or 

appropriate to implement the Bidding Procedures. 

2. All objections to the relief requested in the Motion relating to the sales process 

that have not been withdrawn, waived, or settled as announced to the Court at the hearing on the 

Motion or by stipulation filed with the Court, are overruled except as otherwise set forth herein. 

3. The Sale Notice, substantially in the form attached hereto as Exhibit B: (a) is 

hereby approved; and (b) shall be served within five (5) business days of entry of this Order, upon 

(i) the United States Trustee for the Southern District of New York; (ii) counsel to the Creditors’ 

Committee; (iii) counsel to the administrative agents for the Debtors’ prepetition secured lenders; 

(iv) counsel to the ad hoc committee; (v) the indenture trustees pursuant to the Debtors’ secured 

indentures; (vi) counsel to the Debtors’ postpetition lenders; (vii) all known creditors of the 

Selling Debtor as identified in Schedules D through G of the Selling Debtor’s Schedules of Assets 

and Liabilities and any other party that has filed a proof of claim against the Selling Debtor; (viii) 

the Securities and Exchange Commission; (ix) all taxing authorities having jurisdiction over any of 

the Acquired Assets or the Purchased Interests, including the Internal Revenue Service and the 
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Department of Revenue of the State of Washington; (x) any pension fund or multiemployer 

pension plan to which the Debtors have made contributions; (xi) the United States Department of 

Justice; (xii) counsel to the Equity Committee; (xiii) all parties that have requested special notice 

pursuant to Bankruptcy Rule 2002; (xiv) the Purchaser and its counsel; (xv) all persons or entities 

known or reasonably believed to have asserted a Lien on any of the Acquired Assets or the 

Purchased Interests; (xvi) the counterparties to each of the Assigned Contracts; (xvii) all persons or 

entities known or reasonably believed to have expressed an interest in acquiring the Acquired 

Assets; (xviii) the Attorney General in the State where the Acquired Assets are located; (xix) the 

United States Environmental Protection Agency; (xx) the Washington Department of Ecology; 

(xxi) all persons or entities known or reasonably believed to have asserted a claim or interest 

related to the Additional Real Property or the Additional Real Property Farming Lease; (xxii) all 

parties in the action Estate of Jones v. Calpine Corp. filed on June 11, 2003 in the United States 

District Court for the Western District of Washington, including the estates of Darrell Jones and 

Cynthia Jones; and (xxiii) all parties that have provided credit support on behalf of the Selling 

Debtor. 

4. The Sale Notice shall, among other things (i) identify the potential Assigned 

Contracts, (ii) specify the Cure Amounts necessary to assume and assign such Assigned Contracts 

in accordance with the MIPA, and (iii) state that failure to timely object to the proposed 

assumption and assignment and/or the Cure Amount shall constitute deemed consent to such 

assumption and assignment and Cure Amount. 

5. On or before ten (10) business days of entry of this Order, the Selling Debtor shall 

publish the Publication Notice, substantially in the form of Exhibit C attached hereto, in the 

National Edition of The Wall Street Journal and The Seattle Times.   

Exhibit No. ___(RG-14)
Page 5 of 44



 

6 

6. As further described in the Bidding Procedures, the Selling Debtor shall conduct 

the Auction on February 5, 2007, if a Qualifying Bid (as defined in the Bidding Procedures) is 

timely received. 

7. The Break-Up Fee as set forth in the MIPA is hereby approved.  If the Purchaser 

becomes entitled to receive the Break-Up Fee in accordance with the terms of the MIPA, then the 

Purchaser shall be, and hereby is, granted an allowed administrative claim in the Selling Debtor’s 

chapter 11 case in an amount equal to the Break-Up Fee, under sections 503(b) and 507(a)(2) of 

the Bankruptcy Code and such Break Up Fee shall be paid upon consummation, and from the 

proceeds, of the Alternative Transaction.   

8. The Break-Up Fee shall be the exclusive remedy of Purchaser and its Affiliates 

for any termination of the MIPA pursuant to Section 13.5 of the MIPA.  In no event shall the 

Selling Debtor or any of its respective Affiliates or Related Persons have any liability with respect 

to the Purchaser or any other Person under the MIPA in excess of the Break-Up Fee in the event 

that the MIPA terminates pursuant to Section 13.5 of the MIPA, and any claim, right or cause of 

action by the Purchaser or any other Person against the Selling Debtor or their respective 

Affiliates or Related Persons in excess of the applicable Break-Up Fee shall be deemed, and is 

hereby, fully waived, released and forever discharged. 

9. In no event shall either Party or their respective Affiliates have any liability to the 

other party or any other Person for any special, consequential or punitive damages, and any such 

claim, right or cause of action for any damages that are special, consequential or punitive shall be 

deemed, and is hereby, waived, released and forever discharged. 
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10. The Selling Debtor is authorized and directed, without further action or order by 

the Court, to pay the Break-Up Fee in accordance with the terms and conditions of the MIPA and 

this Order. 

11. No person or entity, other than the Purchaser, shall be entitled to any expense 

reimbursement, break-up fee, “topping,” termination or other similar fee or payment. 

12. Any counterparty to an Assigned Contract that wishes to obtain adequate 

assurance information regarding other bidders that will or may participate at the Auction (other 

than the Purchaser) must notify the Selling Debtor in writing, c/o Kelly K. Frazier, Kirkland & 

Ellis LLP, 777 South Figueroa Street, Los Angeles, CA 90017, on or before January 15, 2007 (the 

“Request for Adequate Assurance”).  The Request for Adequate Assurance must include an email 

and/or address to which a response to such information request can be sent. 

13. If a counterparty to an Assigned Contract does not (i) properly object to the 

applicable Cure Amounts and/or adequate assurance of future performance by the Purchaser on or 

before January 29, 2007 (the “Cure Objection Deadline”); (ii) set forth a specific default in any 

executory contract or unexpired lease; and (iii) claim a specific monetary amount that differs from 

the amount (if any) specified by the Selling Debtor and Calpine in the Sale Notice, the Court shall 

enter an order deeming the amount set forth in the Sale Notice to be the actual Cure Amount 

payable under section 365 of the Bankruptcy Code and forever barring such counterparty from 

objecting to adequate assurance of future performance if the Purchaser is the successful bidder 

and to the Cure Amounts and from asserting any additional cure or other amounts against the 

Debtors, their estates, New LLC and the Purchaser with respect to its executory contract(s) or 

unexpired lease(s). 
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14. If a counterparty to an Assigned Contract timely submits a Request for Adequate 

Assurance, the Selling Debtor shall serve such counterparty with any non-confidential 

information relating to adequate assurance received by the Selling Debtor as provided in the 

Bidding Procedures by email and/or overnight delivery on January 30, 2007.  A counterparty to 

an Assigned Contract that timely submits a Request for Adequate Assurance shall have until 5:00 

pm (prevailing Eastern Time) on February 2, 2007 by which to file an objection to adequate 

assurance of future performance by other bidders (other than the Purchaser).   

15. If the Purchaser is not the successful bidder at the Auction and if a counterparty to 

an Assigned Contract does not timely submit a Request for Adequate Assurance and does not 

timely object to adequate assurance of future performance by other bidders on or before February 

2, 2007, the Court may enter an order forever barring such counterparty from objecting to 

adequate assurance of future performance. 

16. Except as may otherwise be agreed to by the parties to an Assigned Contract, at or 

prior to the Closing, the Selling Debtor and Calpine, as applicable (directly or through Purchaser), 

shall cure those defaults under the Assigned Contracts that need to be cured in accordance with 

section 365(b) of the Bankruptcy Code, by (a) payment of the undisputed Cure Amounts, and/or 

(b) reserving amounts with respect to the disputed Cure Amounts. 

17. Objections, if any, to the proposed assumption and assignment of the Assigned 

Contracts, including, but not limited to, objections relating to the Cure Amount and/or adequate 

assurances of future performance, must (a) be in writing; (b) state with specificity the nature of 

such objection and the alleged Cure Amount (with appropriate documentation in support thereof); 

(c) comply with the Federal Rules of Bankruptcy Procedure and the Local Bankruptcy Rules of 

this Court; and (d) be filed with this Court and served upon (so as to be received by) the following 
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parties (collectively, the “Notice Parties”) on or before 4:00 p.m. (prevailing Eastern time) on 

January 29, 2007: (a) counsel to the Debtors, Kirkland & Ellis LLP, 777 South Figueroa Street, 

Los Angeles, CA 90017, Attn.: Bennett L. Spiegel, Kelly K. Frazier; (b) the Office of the United 

States Trustee for the Southern District of New York, 33 Whitehall  Street, 21st Floor, New York, 

New York 10004, Attn.: Paul Schwartzberg, Esq., (c) counsel to the Unofficial Committee of 

Second Lien Debtholders, Paul Weiss Rifkind Wharton & Garrison LLP, 1285 Avenue of the 

Americas, New York, NY 10019-6064, Attn.: Alan W. Kornberg, Andrew N. Rosenberg, 

Elizabeth R. McColm; (d) counsel to the Official Committee of Unsecured Creditors, Akin Gump 

Strauss Hauer & Feld LLP, 590 Madison Avenue, New York, New York 10022-2524, Attn.: 

Michael S. Stamer, Philip C. Dublin, Alexis Freeman; (e) counsel to the Official Committee of 

Equity Security Holders, Fried, Frank, Harris, Shriver & Jacobson LLP, One New York Plaza, 

New York, New York 10004, Attn.: Matthew Gluck; and (f) counsel to the Purchaser, LeBoeuf 

Lamb Greene & MacRae LLP, 125 West 55th Street, New York, New York, Attention: John G. 

Klauberg. 

18. Any party failing to timely file an objection to the Cure Amounts set forth in the 

Sale Notice or the proposed assumption and assignment of the Assigned Contracts shall be 

forever barred from objecting to the Cure Amounts and from asserting any additional cure or 

other amounts against the Debtors, their estates, New LLC and the Purchaser with respect to its 

executory contract(s) or unexpired lease(s) and will be deemed to consent to the Sale and the 

proposed assumption and assignment of its executory contract(s) or unexpired lease(s). 

19. Where a party to an Assigned Contract files a timely objection asserting a higher 

cure amount than the Cure Amount and the parties are unable to consensually resolve the dispute 

prior to the Sale Hearing, the amount to be paid under section 365 of the Bankruptcy Code with 
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respect to such objection will be determined at the Sale Hearing or such other date and time as 

may be fixed by this Court.  All other objections to the proposed assumption and assignment of 

the Assigned Contracts will be heard at the Sale Hearing. 

20. The Sale Hearing will be conducted on February 7, 2007 at 10:00 a.m. (prevailing 

Eastern time).  The Selling Debtor will seek the entry of an order of this Court at the Sale Hearing 

approving and authorizing the Sale to the Purchaser or the highest and best offer at the Auction, as 

applicable, on terms and conditions consistent with the MIPA, as may be amended and modified. 

The Sale Hearing may be adjourned or rescheduled without notice other than by an announcement 

of the adjourned date at the Sale Hearing. 

21. Objections, if any, to the relief requested in the Sale Motion must: (a) be in 

writing and filed with this Court; (b) comply with the Federal Rules of Bankruptcy Procedure and 

the Local Bankruptcy Rules; and (c) be served upon (such as to be received by) the Notice Parties 

on or before 4:00 p.m. (prevailing Eastern time) on January 29, 2007.  The Committees 

reserve their rights, and shall hereby be permitted, to file supplemental objections with respect to 

issues arising from and in connection with the Auction proceedings by no later than 5:00 p.m. 

(prevailing Eastern time) on February 6, 2007. 

22. Notwithstanding the possible applicability of Bankruptcy Rules 6004(h), 7062, 

9014 or otherwise, the terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry. 

23. All time periods set forth in this Order shall be calculated in accordance with 

Bankruptcy Rule 9006(a). 
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24. The requirement set forth in Local Rule 9013-1(b) that any motion or other 

request for relief be accompanied by a memorandum of law is hereby deemed satisfied by the 

contents of the Motion or otherwise waived. 

25. To the extent that this Order is inconsistent with any prior order or pleading with 

respect to the Motion in these cases, the terms of this Order shall govern. 

26. This Court shall retain jurisdiction to resolve any dispute relating to the 

interpretation of the terms and conditions of the MIPA and this Order.  To the extent any 

provisions of this Order shall be inconsistent with the Motion, the terms of this Order shall 

control. 

DATE:  New York, New York 
             December 6, 2006 
 
 
 

       /s/Burton R. Lifland___________________ 
       UNITED STATES BANKRUPTCY JUDGE 
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