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BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

WASHINGTON UTILITIES AND
TRANSPORTATIONCOMMISSION,

DocketNo. UE-050684
Complainant,

v.

PACIFICORP,d/b/aPACIFIC POWER&
LIGHT COMPANY,

Respondent.

In theMatterof thePetitionof

PACIFICORP,d/b/aPACIFIC POWER& DocketNo. UE-050412
LIGHT COMPANY

PETITIONFOR
For an OrderApprovingDeferralof Costs RECONSIDERATION
Relatedto DecliningHydro Generation

On April 17, 2006,theWashingtonUtilities andTransportationCommission(the

“Commission”)issuedits OrderNo. 04 in DocketNo. UE-050684’(the“Order”) rejecting

completelytheraterequestof PacifiCorp(or the “Company”). Whenthis casewascommenced

nearlyoneyearago,PacifiCorpsoughtan increaseof $39.2million (17.9percent),which was

reducedthroughvariousadjustmentsto afinal requestof $29.8million (13.5percent).

Following a full andcompleteexaminationoftheissuesover an 11-monthperiod,featuringthe

testimonyof38 witnesses,600 exhibits,and 13 transcriptvolumesincluding 1,735pagesof text,

1 The Companyis not seekingreconsiderationof OrderNo. 03 in Docket

No, UE-050412.
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theCommissiondeniedvirtually everyaspectof thereliefrequestedby theCompany.

Specifically:

• TheOrderdeniesanyraterelief— citing theabsenceof an acceptableinter-

jurisdictionalcostallocationmethodology— in the faceofevidencedemonstrating

aclearneedfor ratereliefunderanynumberofpossiblecost allocation

methodologies.

• TheOrderdeniestherequestfor implementationof aPowerCostAdjustment

Mechanism,citing amongotherthingstheabsenceofan acceptableinter-

jurisdictionalcostallocationmethodology,therebyleavingPacifiCorpastheonly

investor-ownedelectricutility in Washingtonwithout suchamechanism.2

• TheOrderdeniestheCompany’srequestfor amortizationin ratesofthe impacts

ofpoorhydro conditions. AlthoughtheOrderacknowledgesthat theCompany

incurredexcessnetpowercostsdueto low waterconditions,theabsenceofan

acceptableinter-jurisdictionalcostallocationmethodologyprecludesthe impact

from beingcalculatedandrecoveredin rates.

Theabsenceof an inter-jurisdictionalcostallocationmethodologydeemedacceptableto the

Commissionwasthususedas thebasisfor denyinganyreliefwhatsoever,anoutcomethat is

fundamentallyunfair on its face. Theunfairnessis compoundedgiventhat this underlying

premiseitself is baseduponerrorsof law andfact.

2 Pursuantto WAC 480-07-850,PacifiCorpseeksreconsiderationoftheOrder. PacifiCorp

respectfullycontendsthatreconsiderationis warrantedgiventheunjustoutcomeproducedby the

Order,taking into accountthefollowing:

2 Orderat¶~J98-99. The Orderalsodeniestherequestfor implementationof a

decouplingmechanism,onceagainciting theabsenceof anacceptableinter-jurisdictionalcost
allocationmethodology. Id. at ¶ 108. While PacifiCorpbelievesthis denialis unfortunate
becauseofthepotentialof decouplingto promoteoptimum conservationinvestment,the
decouplingproposalprovidedno economicbenefit to PacifiCorp,andthereforePacifiCorpdoes
not assertthat denial ofdecouplingimpairs its right to just andreasonablerates.
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• TheOrder’sapplicationofthe“usedanduseful” standardin RCW 80.04.250

reflectsanunprecedentedinterpretationof thatratemakingprinciple,onethat

conflicts with theplain languageofthestatute,WashingtonSupremeCourt

precedent,andtheCommission’sapplicationof thatstandardin previous

decisions.Moreover,theOrderimproperlyintertwinesits applicationof its newly

articulated“usedanduseful” standardwith an unrelatedissueregardingthe

implicationsof aclaimed16-year-oldmergercommitmentmadeto regulatorsin

anotherstate,butnot requestedby ormadeto Washingtonregulators.

• Theresultin theOrderis sounfair asto drawintoquestionwhetherit meets

constitutionalrequirements.Accordingto caselaw undertheFifth Amendmentto

theU.S. Constitution,it is improperto usearigid applicationofthe“usedand

useful”principlein amannerthatprecludesexaminationoftheoverall“end

result” producedby theOrder.

• HadtheOrderreachedan analysisof its overall impacton thefinancialhealthof

theCompany— aconstitutionallyrequiredanalysis— thedenialofratereliefin the

faceof overwhelmingevidenceof an under-earningssituationwould fail to

satisfythe“endresult” testset forth in HopeNatural Gas.3 Theoverwhelming

weightofevidenceshowsthat theOrderfails to satisfythis constitutional

requirement.

• TheOrderradicallydepartsfrom theCommission’sprior practiceofaffording

necessaryraterelief, with or without agreementon an acceptableinter-

jurisdictionalcostallocationmethodology. In thesenseemployedin the Order,

theCompanyhasnothadan inter-jurisdictionalcostallocationmethodology

“approved”by theCommissionsince1986,yethasreceivedratereliefin 2000,

~ Fed.PowerComm’nv. HopeNaturalGas Co., 320 U.S. 591,64S. Ct. 281, 88 L. Ed.
333 (1944).
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2001,2003,and2004. Neverbeforehastheabsenceofan approvedcost

allocationmethodologybeenappliedso punitively as to completelydenya

requestfor raterelief.

• TheOrdermisstatesevidence,while failing to considertheothervery substantial

evidenceofferedby theCompanyto demonstratethe“tangibleandquantifiable

benefits”providedto Washingtoncustomersfrom theCompany’sintegrated

system,includingEastsideresources.

3 By this Petition,theCompanyrequeststhat the Commissiongrantreconsiderationto

correcttheseerrorsof law andfact. Uponconductingtherequiredanalysisoftheoverall impact

oftheratedecision,therecordsupportsarevenuerequirementincreaseofnot lessthan

$11.0million. TheCommissionin theCompany’spreviousrateproceedingshasadoptedsucha

reasonable“endresult” in theabsenceof an agreed-uponinter-jurisdictionalallocation

methodology,andtheCompanyasksfor a consistentruling in thisproceeding.Simultaneous

with this requestfor reconsideration,theCompanyis filing a separate,limited raterequest

seekingraterelief ofapproximately$7.0 million, or2.99 percent. TheCompanyproposesthat

this limited increasego into effectwith 30 days’ noticewhile Commissionreconsiderationorany

subsequentappealconsiderstheevidencein supportof atleast$4 million of additionalraterelief

abovethis level.

ARGUMENT

A. The Order’s Application of the “Used and Useful” Standard ofRCW 80.04.250to
Excludethe Company’s ResourcesIs Erroneous.

1. The Company’s ResourcesMeet the “Used and Useful” Standard of
RCW 80.04.250,as That Standard Has Been Applied by the Washington
SupremeCourt and PreviousCommissionDecisions.

4 TheOrderfinds that “the Companyhasfailed to carry theburdenit alonebearsto prove

that resourcesin its Easternserviceterritories,remotefrom Washington,providetangibleand

quantifIablebenefitsto customers‘in this state’asrequiredby RCW8O.04.250.”Orderat¶ 62
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(emphasisadded).Thestatuterelied uponthroughoutthediscussionin thisportionof theOrder,

RCW 80.04.250,providesasfollows:

TheCommissionshall havepoweruponcomplaintoruponits
ownmotion to ascertainanddeterminethefair valuefor rate
makingpurposesofthepropertyof anypublic servicecompany
usedandusefulforservicein thisstate.

(emphasisadded.)Accordingto RCW 80.04.010,theterm“service”whenusedin Title 80 is

used“in it broadestandmostinclusivesense.”

5 Againstthisstatutorybackdrop,theOrdercreatesadifferentandgreaterrequirementthat

“usedanduseful” meansthepropertymust“providetangibleandquantifiablebenefitsto

customers‘in this state”(Orderat ¶ 62), with thefurthernewproviso that such“quantifiable

direct or indirectbenefitsofeachresourceto Washington”mustbe “commensuratewith its

cost.” Orderat¶ 68. Theinterpositionofsucharequirementnot only is unprecedented,butalso

is contraryto theplain languageof thestatute;ratherthandefine“service” in its “broadestand

mostinclusive sense,”aplant is deemedto provide“service” only upontherequisiteshowingof

“tangibleandquantifiablebenefitsto customers.”Theinterpositionofsucharequirementis also

contraryto WashingtonSupremeCourtprecedentandpreviousCommissiondecisions.

6 In Statecx. rd. Pac. Tel. & Tel. Co. v. DepartmentofPub. Serv.,19 Wn.2d200

(l943)(”Pacific Telephone”),theWashingtonSupremeCourtrejectedarestrictiveapplicationof

the “usedand useful” standardthat theCommission’spredecessor,theDepartmentofPublic

Service,hadadoptedin atelephonerateproceeding. In PacifIc Telephone,the Department

excludedfrom theutility’s ratebasethreeparcelsofrealestateandaconsiderableamountof

undergroundconduitthatwerenot thenusedbutwhich were acquired“with everyreasonable

expectation”theywould in thefuturebe usedin thecourseof theutility’s business.The

Departmentfoundthat theitemsat issuedid notmeetthe“usedandusefulfor service”standard

in thepredecessorstatuteto RCW 80.04.250,andexcludedthemfrom theutility’s ratebaseon

thatground. The SupremeCourt rejectedtheDepartment’snarrowapplicationofthe“usedand

useful” standard. 19 Wn.2dat 229. More relevantto theOrderin this docket,theCourt also
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rejectedthealternativerationaleofferedby theDepartmentfor excludingtheunderground

conduit— thatit “will beusedto aconsiderableextentfor thecarriageof interstateservice”and

thusnotproperlychargeableto Pacific Telephone’sWashingtoncustomersfor intrastateservice.

Accordingto theCourt,this is notgroundsfor exclusionfrom ratebase,but amatterto be

addressedthroughallocatingonly aportionofthecoststo Pacific Telephone’sWashington

customers:

Thedepartment,afteraseparationstudy,mayproperlyallocatea
reasonableproportionofthecostoftheconduitsto intrastate
service.

19 Wn,2dat 230. In otherwords,aplantcannotbe excludedfromrate baseon thegroundsthat

its useis not dedicatedexclusivelyto Washington-specificservice;thesolutionis to assigncost

responsibilitythroughan allocationsprocess.

7 In People‘s Organizationfor WashingtonEnergyResourcesv. WashingtonUtilities and

TransportationCommission(“POWER v. W~.JTC1”),101 Wn.2d425, 430 (1984),the

WashingtonSupremeCourt againaddressedthemeaningandapplicationof the“usedand

useful” standardof RCW 80.04.250. ThematteratissuewaswhethertheCommissioncould

includeConstructionWork in Progress(“CWIP”) in autility’s ratebase,notwithstandingthat the

underlyingutility plantwasuncompletedandincapableofprovidingservice. In interpretingthe

“usedanduseful” standardof RCW80.04.250,theCourt stated:

“Used” is definedas“employedin accomplishingsomething”;
“useful” is definedascapableof beingput to use: havingutility:
advantageous:producingorhavingthepowerto producegood:
serviceablefor abeneficialendor object”. Webster’sThirdNew
InternationalDictionary 2524(1976). Thus,RCW 80.04.250
empowerstheCommissionto determine,for ratemakingpurposes,
thefair valueofpropertywhich is employedfor servicein
Washingtonandcapableof beingput to usefor servicein
Washington.

101 Wn.2dat 430. On thespecificissueof inclusionofCWIP in ratebase,theCourt ruledthat

“an uncompletedfacility providesno servicewhatsoever,”andthuswasnot properlyincludable

in autility’s ratebase. Id. at 432. It shouldbenotedthatRCW 80.04.250was subsequently
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amendedto expresslygranttheCommissionthediscretionto includeCWIP in ratebaseupona

finding that such“inclusion is in thepublic interest.” Thatthe legislaturedeterminedthat an

investmentproviding“no servicewhatsoever”could,in appropriatecircumstances,be included

as“usedanduseful” underRCW 80.04.250suggeststhatthenarrow,restrictiveinterpretation

advancedin theOrderis inapposite.

8 POWERv. WUTCIwasdecidedon April 5, 1984. Shortlythereafter,in Cause

No. U-83-57,theCommissionconsideredtheinclusionin ratebaseoftheCompany’sgenerating

unit whichwaslocatedin aremotelocation— Montana— andin theabsenceof a showingthat the

plant outputcouldactuallybe deliveredto Washington.Significantly, theCommissionfound

that thegeneratingplantin question— Colstrip 3 — was“currentlyprovidingelectricityto the

company’ssystem.” CauseNo. U-83-57,SecondSupplementalOrderat 11 (June12,

1984)(emphasisadded). As aresult,thegeneratingplantwas foundto be “usedanduseful”

underRCW 80.04.250:

TheCommissionis awarethat theplantis currentlyproducing
power,and,in fact,powerfrom theplantwasusedto meetthe
company’spowerneedsin December1983 . . . . TheCommission
hasconsideredthepowerreservesofthecompanyandis
convincedthat theCoistrip3 plantis usedandusefulto the
ratepayersofthe stateof Washington[.]

CauseNo. U-83-57,SecondSupplementalOrderat 8. After reviewingtheWashingtonSupreme

Court’s freshlypublishedanalysisof“usedanduseful” in POWERv. WUTCI, theCommission

reachedthe following conclusion:

Colstrip 3 is used. It nowproducespowerandhasbeenusedto
meetthecompany’spowerneeds.Coistrip 3 is useful. It provides
a sourceofreservesandis arelatively low-costresource.

Id. at 9. In this decisionreachedjust two monthsaftertheWashingtonSupremeCourt’s ruling

in POWERv. WUTCI — whichfocusedexclusivelyon themeaningandapplicationofthe“used

anduseful” standard— theCommissionenunciateda standardthatimplementedtheclearand

unambiguousmeaningofthe statute. No requirementof“tangibleandquantifiablebenefitsto
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Washingtoncustomers”wasinterposed.Therewasno requireddemonstrationof“quantifiable

director indirectbenefitsto Washington,”notwithstandingtheColstripplant’sremotelocation

in Montana.4 It was sufficientthat the“powerfrom theplant wasusedto meetthe company’s

powerneeds.” Id. at 8 (emphasisadded).

9 This is consistentwith theCommission’slong-standingtreatmentof inter-jurisdictional

costallocationmethodologyissueswith respectto theCompany.Bothbeforeandafterthe

mergerwith UtahPower& Light, PacifiCorpoperatedtwo controlareas. Theremotenessofa

plant’s locationwasneverpreviouslyusedasabasisfor rejectinganyof theCompany’s

resourcescosts,and certainlywasneverusedas abasisfor denyingraterelief in its entirety. In

CauseNo. U-86-02, for example,thelast litigated generalrateproceedingwhichfeaturedan

“approved” inter-jurisdictionalcostallocationmethodologyfor the Company,afully “rolled-in”

approachwasusedto allocatethecostsoftheCompany’sgeneratingfacilities — including those

in theEasternControlArea— acrossthesix statesin which theCompanythenoperated

(Montana,Wyoming, Idaho,CaliforniaandOregon,in additionto Washington).5Cause

No.U-86-02,SecondSupplementalOrderat 3 3-34(Sep.19, 1986).

10 Morerecently,theCommissionapprovedtheinclusionofCoyoteSpringsII into therate

baseof AvistaUtilities (“Avista”), eventhoughthat generatingunit is locatedoutsideof

Washington.6Theorderin thatproceedingmakesno mentionof this particularout-of-state

generatingunit havingto meetarequirementof “tangible andquantifiablebenefitsto

Washingtoncustomers”and,in fact, theplantwasincludableeventhoughit admittedlywasnot

~ TheCompanydoesnothavesufficient transmissionrights to moveall of thepower
from its shareof Colstripunits 3 and4 to its Washingtonloads. Exh. No. 331-Tat 34:11-13
(Duvall).

~ TheOrderattemptsto distinguishthis precedenton thegroundsthat,unlike the ‘joint
facilities” at issuein CauseNo. U-86-02,theCompany’scurrentresourceshavenot been
demonstratedto be ‘joint.” This is adistinctionwithout a difference. TheCompany’scurrent
resourcesare‘joint” to thesameextentthat DaveJohnstonandWyodak— locatedin theeastern
controlarea,yet includedin Washingtonrates— were‘joint facilities” in 1986.

6 DocketNo. UE-050482,OrderNo.05(December21, 2005)at~f108-114(Hermiston

is locatedin Oregon).
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usedin the testperiod andwas“only necessaryfor futureperiods.”7 Moreover,therecordin this

casesuggeststhat therearefirm transferlimitations that affect Avista’sability to gettheplant

outputto its serviceterritory in Washington.8It appearsverymuchin doubtthat Coyote

SpringsII couldmeetthestringentrequirementfor inclusionin Avista’ s ratebasethat the Order

imposesuponPacifiCorpin thisproceeding.

11 Otherregulatorycommissionshavenot imposedarigid applicationofthe“usedand

useful” standardonmulti-stateutilities to excludeout-of-stateresourcesfrom rates. TheIllinois

CommerceCommission,for example,statedthefollowing with respectto Union Electric,which

operatedin bothIllinois andMissouri:

{T]he facilities of theCompanyareintegratedin substantialpart,
into asinglesystemto provideserviceto theSt. Louis
Metropolitanandsurroundingarealocatedin bothIllinois and
Missouri. It is difficult, if not impossibleasapracticalmatter,to
accuratelydeterminethepropertywithin suchanintegratedsystem
which is “usedanduseful” to servecustomersin Illinois.
Therefore,theproperty“usedanduseful” in Illinois hasadmittedly
beendeterminedby allocationratherthanby actualdedicationto
serviceofIllinois ratepayers.

Union Elec. Co., No. 58738, 1973 Ill. PUCLEXIS 4 (Ill. CommerceComm’n, Oct. 23, 1973).

Similarly, theMichiganPublic ServiceCommissionstatedasfollows with respectto Wisconsin

Electric PowerCompany’sout-of-stateplants:

ThephysicallocationofWisconsinElectric’s generationplant and
otherfacilities relativeto theMichigan-Wisconsinboundaryis not
usually significantfor ratemakingpurposes;thecostof service
studycoveringtheentiremulti-stateutility, not plantlocation,
determinesjurisdictionalcostallocations.

Wise. Elec.PowerCo., CaseNo. U-12725,221 P.U.R.4th 136 (Mich. Pub.Serv.Comm’n,

Sep. 16, 2002).

~ Id. at~113.

~ TR. 687: 17-24(Duvall).
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2. Any Commitment theCompany May HaveMade in Connection with Oregon
Approval of the PacifiCorp/Utah PowerMerger Is Irrelevant to Whether the
Company Has Met Its Burden Under RCW 80.04.250.

12 As additionalsupportfor therejectionoftheRevisedProtocolcostallocation

methodology— andthecorrespondingrejectionof virtually all reliefrequestedby theCompany

in thisproceeding— theOrdercitesaruling from theOregonPublicUtility Commission

(“OPUC”) to suggestthattherisk of suchan outcomewasanticipatedby theCompany,andin

fact, theCompany“acceptedtherisk that divergentallocationdecisionsamongthe statesmight

resultin anunder-recovery.”Orderat ¶ 56. This line ofreasoningis fundamentallyunfair in

severalrespects.

13 First, thereferencedcommitmentwasmadesixteenyearsagoin connectionwith Oregon

approvalof thePacifiCorp/UtahPowermerger. Notably,theOrderfails to cite anycommitment

madeby theCompanyin Washingtonor anyconditionon thispoint imposedby theCommission

in connectionwith approvalofthat mergerin Washington.Rather,theOrdersuggeststhat the

Oregonordershould simplybe“readtogether”with theCommissionorderapprovingthe

merger.

14 Second,anyrisk that“the Companyacceptedthat it alonewouldbear”asaresultofthe

statementin theOregonproceedingrelatesto “less thanfull systemcostrecoveryif

interdivisionalallocationmethodsdiffer amongthemergedcompany’sjurisdictions.” Id.

(quotingOregonDocketTIP 4000(Order88-767at 6 (July 15, 1988)). This languagecannotbe

cited— asthe Orderdoes’°— to suggestthat theCompanyagreedto accepttherisk thatno

allocation methodwouldbeadoptedat all by ajurisdiction— theoutcomewith respectto

WashingtonundertheOrder— or that suchrefusalwould bepunitively appliedto denyany rate

~ Orderat¶ 56. If Oregonorderscanbe so easily“readtogether”with Washington
orders,theCompanyrespectfullycitesOPUCOrderNo. 05-21 in DocketT.JM 1050,in which the
OPUC adoptedtheRevisedProtocoland, similarly, citesIdaho PUC OrderNo. 29708in Case
No. PAC-E-02-03,WyomingPSCOrderin DocketNo. 20000-EI-02-183,andUtahPSCOrder
in DocketNo. 02-035-04,in whichtheRevisedProtocolwas adoptedin thosestates.

10 Orderat ¶ 325, Finding ofFactNo. 11, whichstatesthat “{w]hen it choseto merge
with UtahPower20 yearsago,PacifiCorpassumedtherisk that divergentallocationdecisions
amongthestatesin its serviceterritorymight resultin under-recoveryof costs.”
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reliefwhatsoever— whichtheOrderdoeswith respectto Washington— ratherthansimply cause

a shortfall in “full systemrecovery.”

15 Finally, theprimarybasisfor denyingratereliefcited in theOrder— thefailure of the

Company“to carrytheburdenthat it alonebearsto provethat resourcesin its Easternservice

territories,remotefrom Washington,providetangibleandquantifiablebenefitsto customers‘in

this state’asrequiredby RCW 80.04.250”— hasnothingwhatsoeverto do with any commitment

theCompanymayhavemadesixteenyearsagoin Oregonin connectionwith approvalof the

Utah Powermerger.Theissueis the legality ofthe standardenunciatedby the Orderin the

applicationofRCW80.04.250,thesufficiencyoftheevidenceweighedagainstthat standard,

andwhethertheOrdersatisfiesconstitutionalrequirements.The referenceto theOPUCorder—

andtherelianceplacedon it in readingit “together”with theCommission’sorderon that

particularmatter— is further evidenceof thefragile basisuponwhich theOrder’sfindingsare

reached,andis furtherevidenceoftheunfairnessthat shouldbe addresseduponreconsideration.

B. It Was Error for the Order to Apply the “Used and Useful” Standard as an
Absolute Bar to RateRelief and Thereby Preclude the Constitutionally Required
Analysis of the Overall Result Producedby the Order.

16 Underthepunitive applicationof the“usedanduseful” standardadvancedin theOrder,

theCommissionis relievedof its obligationto evenconsiderwhethertheratesunderwhichthe

Companyoperatesin Washingtonareconfiscatory. As statedin theOrder:

Becausewe find theCompanyhasnot met its burdento showthat
theresourcesincludedin theRevisedProtocolareusedanduseful
for servicein this state,we find theCompanyhasnot metits
burdento showthat theratesproposedin this proceedingwouldbe
fair, just andreasonable.

Orderat ¶ 63. Given thenewly articulatedrequirementunderRCW 80.04.250 that “tangibleand

quantifiablebenefits”mustbe shownto meetthe“usedanduseful” standard,andtheOrder’s

finding thattheCompanyfailed to meettheburdenunderthis newly articulatedrequirement,the

Orderneverreachesthe analysisrequiredundertheHope“endresult” testto evaluatetheoverall
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impactof theOrderon theCompany’sfinancialhealthor its ability to accesscapitalon

reasonableterms. This constitutesreversibleerroroflaw.

17 Interjectionofthe“usedanduseful” standardasan absolutebar to considerationofthe

overalljustnessandreasonablenessofratesrepresentsaformulaic, inflexible approachto

ratemakingthat waslargelyrejectedby theU.S. SupremeCourt’s adoptionofthe“endresult”

testin Hope,adevelopmentthat theWashingtonSupremeCourtendor~edfor purposesofsetting

ratesin this state. People~ Org.for Wash.EnergyRes.v. Wash.Util. and Transp. Comm‘n

(“POWER v. WUTCII”), 104 Wn.2d798, 811(1985). The “usedanduseful”testis described

by one commentatorashavingrisen from the“primordialooze” ofpublic regulation.1’ As

observedby theMichiganPublicServiceCommissionwhenthe “usedanduseful”standardwas

urgedasthebasisfor excludingapeakerfrom ratebase:

Unfortunately,thereis no statutoryorcommonlaw standardin
Michiganfor whenaplantis considered“usedanduseful.” The
Commissionbelievesthat catchwordsandcatchyphrasescanbe
misleadingif commonsenseis notusedwhenapplyingthemto the
factsof acaselike this. Therationalebehindthe“usedanduseful”
standardis to avoidallowing a utility to earnareturnonproperty
which is notbeingutilized towardtheultimategoalof providing
serviceto utility customers.

md. & Mich. Elec. Co.,CaseNo. U-6148, 1981 Mich. PSCLEXIS 1027(Mich. Pub.Serv.

Comm’n,May 12, 1981). Theuseof “commonsense,”as suggestedby theMichigan

commission,is essentiallythe applicationof the“end result” testunderHope. In otherwords,

ratherthanrelying on a formulaicapproachthat attachesgreatsignificanceto whetheran

individualassetmaybe “used” or“useful,” it is theoverall “endresult”of theprocessthat is

relevant,i.e., “[i]t is not thetheorybut theimpactof therateorderwhichcounts.” Hope,

320 U.S. at 602. ThiswasthesignificanceoftheHopedecision: therejectionof ablind and

rigid applicationof atraditionalratemakingconcept— suchas“usedanduseful”— in favorofan

approachthat considerstheoverall impactof therates,“no matterhow theyaredetermined.”

“ JamesJ. Hoecker,Usedand Useful: Autopsyofa RatemakingPolicy, 8 Energy
L.J. 303 (1987).
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POWERv. WUTCII, 104 Wn.2dat 811. TheOrderradicallyreversesthis evolutionof the

ratemakingprocess,by resortingto astrict applicationof the“usedanduseful” standardto avoid

evenexaminingwhethertheoverall impactoftherateorder is reasonable.Thefailure to do so

is unlawful.

18 A leadingcaseillustratingthis point is JerseyCentralPower& Light Co. v. FERC,

810F.2d 1168(D.C. Cir. 1987). In Je~seyCentral, theD.C. Circuit Court heldthattheFederal

EnergyRegulatoryCommission(“FERC”) hadelevatedthe applicationof the“usedanduseful”

principle“to thestatusof an impregnablebarrier” by denyingratereliefto the utility on the

groundsthat theutility hadimproperlyincludedinvestmentin an abandonednuclearplant in its

ratebase. Id. at 1187. TheFERC hadsummarilyexcludedthe unamortizedportionof the

investmentfrom ratebaseas “consistentwith Commissionprecedent,”andfailed to performany

analysisasto the impactofsuchexclusionon theoveralljustnessandreasonablenessoftherates

producedthereby. Id. at 1172. TheFERChadarguedthatbecauseexcludingtheunamortized

portionofa cancelledplant investmentfrom ratebasehadpreviouslybeenfoundpermissibleas

aratemakingpractice,“anyrateorderthatrestson sucha decisionis unimpeachable.”Id. at

1179. TheCourtofAppealsrejectedthis contention:

{T]hat would turn ourfocusfrom theendresultto the
methodology,andevadethequestionwhetherthecomponent
decisionstogetherproducejust andreasonableconsequences.
The factthat aparticularratemakingstandardis generally
permissibledoenotperselegitimatetheendresultoftherate
ordersit produces.

Id. at 1179-80.With respectto thebalancingofinterestsrequiredby theconstitution,thecourt

stated:

WhentheCommissionconductstherequisitebalancingof
consumerandinvestorinterests,baseduponfactualfindings, that
balancingwill bejudicially reviewableandwill be affirmed if
supportedby substantialevidence.Thatis thepoint atwhich
deferenceto agencyexpertisewill be appropriateandnecessary.
But where,ashere,theCommissionhasreachedits determination
by flatly refusingto considera factorto which it is undeniably
requiredto give someweight, its decisioncannotstand. [Citation
omitted.] Thecaseshouldthereforebe remandedto the
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Commissionfor a hearingatwhich theCommissioncandetermine
whethertherateorderit issuedconstitutedareasonablebalancing
oftheintereststheSupremeCourt hasdesignatedasrelevantto the
settingofajustandreasonablerate.

Id. at 1181-82.Thecourtmadeit clearthat theFERC “is notprecludedfrom employing‘used

anduseful,’ orany otherspecificrate-settingformula.” But “[i]t mustensure,however,that the

resulting rate isjust andreasonable.” Id. at 1187.

19 This is therequiredanalysisthat is missingin theOrder. TheOrderappliesthenewly

enunciated“usedanduseful” standardasan “impregnablebarrier” to the Companyobtaining

anyraterelief, anddoesso without any analysiswhatsoeveroftheoverall reasonablenessof

resultsproducedby thedecision.TheOrdercouldnot withstandjudicial review,asit fails to

performtheanalysisrequiredby theUnitedStatesConstitution,asenunciatedin Hopeandas

adoptedin Washingtonin POWERv. WUTCII. As discussedin thenextsection,hadtheOrder

proceededto undertaketherequiredanalysis,it would havebeenclearthatthe Orderfails to

satisfyconstitutionalrequirements.

C. The “End Result” Produced by the Order Is Unreasonableand Fails to Satisfy
Constitutional Requirements,as Enunciated in Hopeand Adopted by the
Washington Courts.

20 The“end result”testis a standardappliedbyreviewingcourtsin determiningwhether

ratesaresetat a level that withstandsconstitutionalscrutiny. See,e.g.,DuquesneLight Co.,

488 U.S. 299, 310, 109 5. Ct. 609, 102 L. Ed. 2d 646, (attributingdoctrineto TakingsClauseof

Fifth Amendment,whichprohibitsconfiscatoryrates);PermianBasinAreaRateCases,390 U.S.

747, 770, 88 S. Ct. 1344,20 L. Ed. 312 (1968)(“thejustandreasonablestandard...‘coincides’

with the applicableconstitutionalstandards”).TheU.S. SupremeCourtfirst announcedthe“end

result” testinHope. Theissuein HopewaswhethertheFederalPowerCommissionhaderredin

valuing autility’s propertyby its actualvalueratherthanits fair value. TheCourt resolvedthe

issueby statingthat a commissionmaychoosewhichevermethodologyit thinks appropriateso

long as,in the end,theratessetarejust andreasonable.As statedin Hope:
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[T]he Commission[is] notboundto theuseof any singleformula
or combinationofformulaein determiningrates. Its rate-making
function,moreover,involvesthemakingof“pragmatic
adjustments.”...It is not thetheory but the impactoftherate
orderwhichcounts. If thetotal effect oftherateordercannotbe
saidto be unreasonable,judicial inquiry.. . is at an end. Thefact
that themethodemployedto reachthatresultmaycontain
infirmities is not thenimportant.

320 U.S. at 602 (1944)(emphasisadded,citationsomitted). TheWashingtonSupremeCourt

reaffirmedthewell-established“endresult” testin POWERv. JVUTCII, 104 Wn.2dat 811.

(“[I]t is alsohelpful to considerratesin thebroaderperspectiveofthefunctional‘endresult’ test

announcedbytheUnitedStatesSupremeCourt in [Hope]; that is, thatrates,no matterhow they

are determined,needonly ‘enablethecompanyto operatesuccessfully,to maintainits financial

integrity, to attractcapital,andto compensateits investorsfor therisksassumed.”(Emphasis

added)).

21 Underanyreasonableapplicationofthe “endresult” test, theOrderfails to satisfy

constitutionalrequirements.As a startingpointin thisanalysis,theCompany’sinitial filing

showsthatbasedon theresultsofoperationsfor thetestperiod,theCompanywasearninga

return on equity (“ROE”) in Washingtonofjust 3.490percent.12(This is calculatedon thebasis

of theRevisedProtocol; theModified Accord methodology,previouslyusedin Washington,

suggestsan evenlower testyearROE of 2.804percent.’3) Therecorddemonstratesthatafter

taking into accountthedecisionsreachedin theOrderonnumerousissuesandfindings madein

theOrderon otherissues,theCompanyis entitled to raterelief in somemagnitude.

22 Eachpartyopposedto PacifiCorp’srequestedrate increasestatedthecumulativeeffect if

all of its proposedrevenuerequirementadjustmentswereadopted.TheCommissiondecided

certainof thecontestedissuesandelectednot to decideothers. Table1 showstherevenue

requirementproducedfor eachpartyif all of its adjustmentswere adopted,including its

allocationadjustments.

12 Exh. No. 191-T at 2:5-8 (Wrigley), Exh. No. 193 at page1.0, line 60 (Wrigley).

“ Exh. No. 193 atpage9.0, line 60 (Wrigley).
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TABLE 1

(millions)
CompanyRate Request(Final) $29.8 $29.8 $29.8

Reductionsproposedby parties Staff ICNU Public Counsel
ROE (7.6) (6.5) (5.0)
Capital structure (6.5) (0.8) (7.7)
Allocation (13.5) (14.3) (5.5)
Consolidatedtax adjustment (13.4)
Double leverage (6.4) (6.4)
Production factor adjustment (10.3)
EstimatedotherO&M/RateBaseadjustment14 (6.2) (6.7) (0.7)

NetImpact (10.4) (22.2) 4.5

23 Table2 showshow therevenuerequirementrecommendationsfor all partiesare

impactedby the Commission’sOrderon itemsfor whichtheCommissionmadea decisionnot

relatedto allocations.Thestartingpoint in Table2 is theCompany’sraterequestprior to

hearing($29.8million), followedby adjustmentsfor theacceptedandtherejecteditems asstated

in theOrder. As shownin Table2, if the Commissionacceptedtheallocationmethodproposed

by eachparty (reflectedin the line titled “Allocation Methodology”),theadjustedamountsfor

PacifiCorp,Staff, andPublicCounselareall positive. This supportstheCompany’spositionthat

somelevel of rateincreaseis warrantedbasedon theevidencepresented.

~ Other items includetheneteffect of parties’adjustmentsrelatedto wages& benefits,

cashworking capital,incometax, propertytax, WAPA contract,RTO, andotherO&M andrate
baseitems.
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TABLE 2

CompanyRateRequestPrior to $29.8 $29.8 $29.8 $29.8
Hearing

Impact of IssuesResolvedin Order Company Staff ICNU Public Counsel
ROE, CapitalStructure (7.2) (7,2) (7.2) (7.2)
CapitalStockExpense (0.2) (0.2) (0.2) (0.2)
MalinMidpoint (0.8) (0.8) (0.8) (0.8)
RTO 0.1 0.2
WAPA 0.2
FITC Dividend 0.4
Pension 0.7
ProductionFactorAdjustment (10.3)
DeferredDebits (0.4) (0.4) (0.4) (0.4)
ReverseMEHC Commitments 1.2 0.1 1.1
ConsolidatedTaxAdjustments
Double leverage
Estimatedother O&M, RateBaseAdj.’5 (5.4) (6.0) (0.8)

Allocation Methodology (13.5) (14.3) (5.5)

Net Impact 22.1 2.5 (7.2) 15.3

UndecidedItems”
RejectionofNet PowerCostStipulation 2.9 2.5 2.9
Incentive/Bonus 1.2 2.2 1.0

Net Impact with Additional Items 25.0 6.2 (2.1) 16.3

ProductionFactorAdjustment 10.3

8.2

24 The line titled “Net Impact” showswhat eachparty’s casewouldbe if theresultsofthe

twelve adjustmentsthatwereaffirmatively decidedin theOrderwereincorporatedinto the

analysis.This analysisassumesthat eachpartywon on its allocationmethodology— Staffs

allocationadjustmentsreducetheCompany’scaseby $13.5million, ICNTJ’s by $14.3 million,

andPublicCounsel’sby $5.5 million — asreflectedin the“Allocation Methodology”line. The

averageofthis conservativerangeofresultsis an $8.25million rateincrease.

~sOther items includetheneteffect ofparties’ adjustmentsrelatedto cashworking

capital,hydrodeferral,andotherO&M andratebaseitems.
16 TheOrderdoesnot explicitly rule on theseitems;however,from thediscussionin the

Orderandtheparties’positions,it appearstheseissueswouldhavebeenresolvedfavorablyfor

the Company.
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25 The line titled “Net Impactwith Additional Items”adjustseachparty’s casefor certain

itemsin theOrderthat werenot explicitly decided. However,theOrder’sdiscussionofthetopic

suggestedthattheCommissionwould haveruledfavorablyfor theCompanyif it hadadoptedan

allocationmethodology.Theaverageofthis rangeofresultsis an $11,425million rate

increase.17This averageprovidesreasonablesupportfor the$11 million in requestedraterelief

in this Petitionfor Reconsideration.

26 As anotherpoint ofreference,if onlythe itemsrelatedto distributioncostsfor the

Washingtonjurisdictionaretakeninto consideration— therebydisregardingimpactsassociated

with inter-jurisdictionalcostallocations,becausedistributioncostsaretreatedassitus costs — the

increasein revenuerequirementover theCompany’slast ratecasewould beapproximately

$5.9million assummarizedin Table318

TABLE 3
Washington Distribution RevenueRequirement

UE-032065 UE-050684 Change
March 2003 Sep2004

Net Operating Revenue (Distribution) $17,953,322 $24,286,643 $6,333,322

Net RateBase(Distribution) 209,091,344 214,295,577 5,204,233
WeightedCostof Capital’9 11.881% 11.387%

RevenueRequirement(for Distribution) $42,794,565 $48,689,281 $5,894,715

17 RejectingICNTJ’s productionfactoradjustmentof $10.3 million — arejectionthat

appearswarrantedundertheOrder— wouldproduceapositive$8.2 million figure for ICNU,
raisingthe averageto $14.0million.

18 Net RateBase(Distribution) in Table3 is thedistributionplantin Washingtonplus the

generalandintangibleplant attributableto Washington,calculatedfrom figuresin Exh. No. 227
(Wrigley supplementaltestimony)in UE-050684,andExh. No. (JTW-3) in UE-032065.Net
OperatingRevenue(Distribution) is derivedin thesamefashion,from thesamesources.
RevenueRequirement(for Distribution) equalsthefirst lineplus theproductof thesecondand
third lines.

~ TheWeightedCostofCapitalfor DocketNo. UE-032065is basedon theoverall
stipulatedrateof 8.39 percent,“bumpedup” to accountfor taxes. The WeightedCostof Capital
for DocketNo. UE-050684is theCommission-ordered8.106percentrate,“bumpedup” for
taxes.
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27 Given the acknowledgment in the Order that thereis no disagreementon the functional

categorizationof costs(Orderat¶ 30) and the allocation of distribution costs solely to individual

statesbasedon the locationofdistributionfacilities, Id. at¶ 32, therewouldnot seemto be any

basisfor disputingthedemonstratedneedfor ratereliefunderthis analysis.

28 Takingtheaboveanalysesinto account,it doesnot appearthattheOrdercouldwithstand

judicial scrutinyunderan “endresult” approach.Basedon theresolutionofthe issuesreachedin

theOrder,thereis virtually no scenariounderwhich therecordwould supporta “zero” rate

increase. A reasonableanalysisof theparties’positions,taking into accountthe issuesresolved

in theOrderandthefindings reachedin theOrderon otherissues,suggestsarevenue

requirementincreaseof over$11 million. In thefaceof this evidence,thecompletedenialof

anyratereliefon thebasisof the inter-jurisdictionalcostallocationissueis unfair and

unreasonableon its face. It doesnotproducean “end result” thatwill “enablethecompanyto

operatesuccessfully,to maintainits financialintegrity, to attractcapital,andto compensateits

investorsfor therisksassumed,”which aretheconstitutionalrequirementsunderHopeandas

foundapplicablein Washington.2°

D. The Order Radically Departs from the Commission’s Prior Practice of Affording
NecessaryRateRelief, With or Without Agreementon an AcceptableInter-
Jurisdictional CostAllocation Methodology.

29 Consistentwith thestatutoryandconstitutionalrequirementsofsetting ‘lust and

reasonable”ratesin Washington,theCommissionhaspreviouslygrantedPacifiCorpnecessary

raterelief, evenin the absenceofagreementon an inter-jurisdictionalcostallocation

methodology,and in thefaceofsuggestionsthat theCompany’sEastsideresourcesmaynot be

“usedanduseful” forpurposesofsettingratesin Washington.As notedabove,theCompany’s

last litigated generalratecasein Washingtonin which an “approved”inter-jurisdictionalcost

allocationmethodologywasin placewasCauseNo. U-86-02,decidedin September1986.

20 POWERv.WUTCII, 104 Wn.2d at811.
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30 In its orderapprovingPacifiCorp’smergerwith UtahPower& Light Company,the

Commissionindicatedthatit was“concernedabouttheeffectson Pacific’sratepayersof

mergingwith a highercostsystem,”andstatedthat “any integrationofthepowersupplyfunction

ofthetwo companiesshouldbedone in a mannerconsistentwith Pacific’sleast-costplanning

process,”aconditionthatwasfulfilled. DocketNo. U-87-1388-AT, SecondSupplementalOrder

at 14 (July 15, 1988). In thatproceeding,Washingtoncustomersreceivedtheir allocatedshareof

$59 million in mergerbenefits.

31 Thereafter,following ScottishPower’sacquisitionof PacifiCorp,theCompanyreceived

ratereliefin 2001 in DocketNo. UE-991832.AlthoughtheCompany’sfiling wasbasedupon

theModified Accord, thepartiesdid not agreeuponthat costallocationmethodology.Rates

wereapprovedpursuantto a Stipulationamongthepartieswhich provided,amongotherthings,

thattheCompanywould berequiredto demonstratetheprudenceof its resourceacquisitions

sincethe1986case.DocketNo. UE-991832,Third SupplementalOrderat ¶ 44 (Aug. 9, 2000).

TheCommissionexplicitly deferredthequestionofwhetherall orpartof thesubjectassets

shouldbe explicitly authorizedfor inclusion in PacifiCorp’sratebase. Notwithstandingthe

deferralofthis issue,theCommissionapprovedrateswhich “includesan allowanceforreturnon

someyetto bedeterminedpartofthis investment.”Id. at¶ 66.

32 Concurrentwith therateincreaseapprovedin DocketNo. UE-991832,theCompany

returnedto its Washingtoncustomerstheratecreditsflowing from thesaleof theCentraliaplant.

DocketNo.UE-991262. Thesecreditswerecalculatedin accordancewith theModified Accord,

eventhoughthatmethodologytechnicallyhadnotbeenapprovedfor ratemakingpurposesin

Washington.Theabsenceof an approvedinter-jurisdictionalcostallocationmethodologydid

not holdup thepassingthroughofratereductionsto customers.DocketNo. 991262,Second

SupplementalOrderat 23 (Mar., 2000).

33 Mostrecently,in DocketNo. UE-032065,theCommissionapproveda Stipulationamong

the Company,Staff, andNaturalResourcesDefenseCouncil that authorizeda rateincreaseof

$15.5million, or about7.5 percent,on thebasisofan interimsolutionfor inter-jurisdictionalcost
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allocations— useofthe“Protocol” allocationmethodologyfor thepurposesofdeterminingrates

— andin the absence of aspecific finding asto the inclusion,for ratemakingpurposesof certain

ofthe Company’sresourcesin its Easterncontrolarea.OrderNo. 06 in that proceedingrequired

theCompanyto includeaspartofthecurrentdocketaproposalfor resolvinginter-jurisdictional

cost allocationin Washington.OrderNo. 06 at¶ 95, item 3(c).

34 TheCommissionshouldcontinueto follow its previousprecedent,whichwould provide

somelimited amountofratereliefin theabsenceoftheresolutionofinter-jurisdictionalcost

allocationissues. As discussedbelow, theCompanyis proposingan additionalsolutionthat

wouldprovidea measureofpermanentraterelief concurrentwith Commissionreconsideration

or any subsequentappeal. For thereasonsstatedin theprecedingsections,theflat rejectionof

theCompany’srequestfor ratereliefon thebasisof the inter-jurisdictionalcostallocationissue

is unlawful. Theprovisionalsolutionproposedby theCompanycomportswith thereasonable

andmeasuredapproachpreviouslyfollowedby theCommission,andprovidesameansto bring

theoutcomeofthisproceedinginto line with statutoryand constitutionalrequirements.

E. The Order Fails to Give Any Weight to the Evidence Offered by the Company to
Demonstrate the “Tangible and Quantifiable Benefits” Provided to Washington
Customersfrom the Company’s Integrated System,Including EastsideResources.

35 Evenassumingthatthestandardenunciatedin theOrderfor satisfyingthe“usedand

useful” requirementwaslawful, therecordcontainsevidencethatprovidesthenecessary

demonstrationto supportinclusionoftheCompany’sresourcesunderthis standard.TheOrder

posesarequirementthat theCompanyshow“benefits to ratepayersin Washington,either

directly(e.g.,flow ofpowerfrom aresourceto customers)and/orindirectly (e.g., reductionof

costto Washingtoncustomersthroughexchangecontractsorothertangibleor intangible

benefits).” Orderat ¶ 50. TheOrdersuggeststhat this canbeshown“throughhistoricalsystem

operationormodelingofthesystemshowingthat Eastsideplant costsaddedto Washingtonrates

would be offset by reductionsto othercostcategories(e.g.,powercosts),suchthatoverall costs

to Washingtonratepayerswould be no morethanwithout theEastsideresources.”Id. at¶ 69.
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36 TheCompanyrespectfullysubmitsthat this is preciselythetypeofanalysisthat is

includedin therecordofthis proceedingto supporttheadoptionof theRevisedProtocol. For

example,Mr. Duvall’s direct testimonyatpages34-44andaccompanyingexhibits2’ provide

extensivediscussionof thebenefitsprovidedto Washingtoncustomersfrom theCompany’s

Eastsideresources.TheOrderdoesnot fairly characterizetheevidentiaryrecordwhenit states

that the Companyfailed to provide“quantitativeevidenceof thebenefits” andinsteadrelied

upon“unsubstantiatedbroadstatements.”Id. at ¶ 53. Nor is it fair oraccurateto summarizethe

Company’spositionby referenceto Mr. Duvall’s testimonyregardingtheneedto showa“State-

specificbenefit.” Id. at ¶ 54. Quite apart from the Company’s position on that particular issue,

thetestimonyofMr. Duvall andMr. TaylordemonstratetheWashington-specificbenefitof the

resources.22

37 More specifically,theOrdercontainsanumberof inaccuraciesin thediscussionrelated

to inter-jurisdictionalcostallocationmethodology,asfollows:

• Footnote10 on page10 oftheOrdererroneouslystatesthattheformerPacific

Powerstatesandresourcesareall partof theWesterncontrolarea. In fact,

Wyoming loadsandtwo largePacific Powerthermalresources(DaveJohnston

andWyodak) arelocatedin theEasterncontrol area.23

• The Orderrefers to “a numberofmaterialconditionsormodifications”that were

imposed by theotherstatesin adoptingtheRevisedProtocol. Orderat¶ 26. In

21 Exh. Nos. 331-T,332-340(Duvall).

22 See,e.g,Exh. No. 331-T at 38:1-19(Duvall) (“Washingtonload growthcontributed

heavilyto theneedto addtheseresources,”citing datain Exh. No. 339); Exh. No. 371-Tat
10:14-23(Taylor)(explainingthebenefitto Washingtonof a lowerproportionalshareof system
costsdueto fastergrowthin otherstates).

23 As discussedin Mr. Duvall’s direct testimony,prior to the 1989mergerwith Utah

Power,theformerPacific Poweroperatedan integratedsystemwith two control areas.Manyof
thesametransmissionconstraintsfor movingpowerbetweencontrolareasthat existnow existed
then,yet thecostsoftheDaveJohnstonandWyodakgeneratingstationswereincludedin
Washingtonrateseventhoughthesegeneratingstationswere in theeasterncontrol areaand
Washingtoncustomerloadswerein theWesterncontrol area. DaveJohnstonandWyodak
togetherprovideover 1000MW of capacityto the system. Exh. No. 331-Tat 34:18-26(Duvall).
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fact,noneoftheconditionsimposedby thestatesrelateto the essentialfeaturesof

theRevisedProtocol,but ratheraretransitionalmattersthat limit therate

impact.24 To suggestthat these“reservations”evincean absenceof a “lasting

consensus,”(Orderat¶ 60) unfairly maligns the considerable efforts made by the

other statesto achievea solutionto this vexingissueof inter-jurisdictionalcost

allocations.

• The Ordererroneouslyrefersto theHybrid asa“prior allocationmethod”similar

to theModified Accord. Orderat¶ 34. In fact, theHybridmethodhasneverbeen

utilized by any commissionas abasisof settingrates(evenastipulatedrate

increase).25

• TheOrder erroneously statesthat theCompanydid “not quantifyotherbenefitsof

anintegratedsystem.” Orderat ¶ 36. Therecord,however,indicatesthe

following:

• TheSouthIdaho Exchangecontract“moves800,000megawatthoursfrom
the EasternSystemto theWesternSystemthroughoutthecourseofthe
year.”26

• The overall benefitsof an integratedsystemwerequantifiedin two ways.
First, the benefits at the time of the1989mergerwerequantifiedand
immediatel,~yplacedinto Washingtonratesin theform ofa $59 million rate
reduction.2 These price reductions were based on costreductionsthat
wereforecastedto occurby integratingtheoperationof theCompanyover
threecontrol areas. Id. Second,Mr. MacRitchietestifiedregardinga

24 Paragraph26 ofthe Orderis purportedlysupportedby theexhibitscited in

footnote14. Thefirst two citationsthereareto thetestimonyofMr. FurmanandMr. Taylor,
who both simply statethattheRevisedProtocolhasbeenadoptedin Idaho,Oregon,Utah,and
Wyoming. Exh.No. l-T at 27:9-13(Furman);Exh. No. 361-Tat 3:11-14(Taylor).Thefinal
citation in footnote14 is to StaffwitnessAlan P. Buckley,who notesthetransitionalconditions
imposedby thestateswhichhaveadoptedtheRevisedProtocol,butmakesno statement
regardingthe long termmaterialityofthoseconditions. Exh. No. 541-TC at41:10-43:10
(Buckley). Given that the RevisedProtocolwould resultin adownwardadjustmentto
Washington’s revenue requirement, no suchconditionswouldbenecessaryin Washington.

25 Exh. No. 331-Tat 13:13-14(Duvall)(notingthat “[e]ven proponents of the Hybrid

Proposal could not agreeon an appropriateinitial Resourceassignment.”).
26 TR. 664:15-19(Duvall).

27 Exh. No. 331-Tat 35:18-23(Duvall).
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studyundertakenthroughtheMSP process,whichshowedthatthe
integrationofthesystemactuallyprovidedapproximately$300million
worthof valueand,out of that value,Washingtoncustomersachievedor
receivedabout14 percentof thebenefits,eventhoughtheywere eight
percentof thesystem.28

• The Ordererroneouslystatesthat “Oregonreservedtheright to adopttheHybrid

Model if theresultsoftheHybrid Modelprovedmorefavorableto Oregon

ratepayers.”Orderat ¶ 60. Thereis no suchstatementin theOregonorder.

While that orderdiscussesusing theHybrid asa comparatorand to includeit as

oneof thestructuralprotectionoptions,theconclusionoftheorderstates:

[T]he Commissionconcludesthat theStipulationand
Revised Protocolare an appropriateresolutionof all ofthe
issues.We adopttheStipulationin its entiretyandratify
theRevisedProtocol.29

This is not “an accommodationto resolvethependingcase.”

• The Orderstatesthat theCompanyis expected“to includethefull valueof hydro-

electric resourcesin the Westerncontrolareain any inter-jurisdictionalcost

allocationmodel it developsfor Washington.” Orderat¶ 70. This statement

suggestsa misunderstanding of the resources located in the control areas. The

vastmajorityof Wyoming’scustomershavebeensupportingthecostsofthe

hydrofor aslong astheWashingtoncustomers,andit would beinequitablenot to

recognizetheirright to thebenefitsof theseresources.

38 Forthereasonsstatedin SectionA above,it is theCompany’spositionthatthe“tangible

and quantifiablebenefits”standardfor “usedanduseful” enunciatedin theOrderis improperand

unsupported.In anyevent,however,thereis sufficient recordevidenceto supportthe inclusion

oftheCompany’sEastsideresourcesunderthis standard,andto providea basisfor determining

arevenuerequirementin orderto grantnecessaryraterelief

28 TR. 343:12-24;429:18-430:15(MacRitchie).

29 Exh. No. 375 (OPUCOrderNo. 05-21 in DocketTJM 1050).
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REQUEST FOR RELIEF

39 On thebasisofthe analysisoftheOrder’sfindings andtheparties’positionon the issues,

assetforth in SectionC above,theCompanyrespectfullyrequeststheCommissionto grant

reconsiderationto conducttherequiredanalysisoftheoverallreasonablenessofthe ratesin light

of therecordevidence.Doing so suggeststhat someraterelief, in an amountno lessthan

$11 million, is warranted.Sucha remedywouldpermittheCommissionandthepartiesto have

thefull benefitofthefindingstheCommissionreachedon significantissuesin thecaseby

translatingthosefindings intoarevenuerequirementdetermination.This ratechangewould be

implementedutilizing theratespreadandratedesignproposalsacceptedby theCompany,Staff,

ICNU, andPublicCounselin this docket.

40 In addition,somelimited relief shouldbegrantedthroughanabbreviatedratefiling

permittedby theCommission’sproceduralrules. WAC 480-07-505(1)permitsageneraltariff

increaseof lessthan3.0 percentwithout following thefull requirementsassociatedwith a

general rate case filing. To provide an additional means of limited rate relief, the Company is

filing contemporaneouslywith this Petition arequestfor a2.99percentincreasein its

Washingtonrates,to beimplementedby applyinga2.99percentsurchargeto all customerbills.

This would produce a revenue increase of about $7.0 million. Theproposedeffectivedateofthis

rateincreaseis May27, 2006,thirty daysafterfiling. To enabletheevidentiaryrecordin this

docketto beusedascostsupportfor this requestedrateincrease,the Companyis alsofiling a

Motion to Consolidatethatrate filing with this proceeding(DocketNo. UE-050684). Assuming

this limited ratereliefis grantedwithout suspensionofthefiling, the Companywould be

affordedsomeratereliefin the interveningperiodwhile Commissionreconsiderationor any

subsequentappealconsidersthe evidencein supportofat least$4 million ofratereliefin

addition to the $7 million sought under WAC480-07-505.
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CONCLUSION

For the foregoing reasons, the Company requeststhat theCommissiongrant

reconsiderationoftheOrderand conducttherequiredanalysisof theoverall impactoftherate

decision,whichshouldproducearevenuerequirementincreaseofnot lessthan$11.0 million. In

addition,while Commissionreconsiderationor any subsequentappealconsidersthe evidencein

supportof additionalraterelief, theCompanyrequeststhat theCommissionconsolidatethis

docketwith theseparaterateproceedingin whichtheCompanyis seekinga2.99percentrate

increase,andto grantthat requested raterelief withoutsuspendingthetariff sheets.

DATED: April 27, 2006.

STOELRIVES LLP
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