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BACKGROUND

A Deci sion No. R02-41-1 granted Qwest’'s Mdtion for
Remand of Specified Col orado Performance Assurance Pl an ( CPAP or
Pl an), issues to the Special Mster, Professor Phil Wiser. The
remand i ncluded the foll ow ng four issues:

1) the Conmm ssion’s reservation of the right

unilaterally to change the CPAP [ CPAP 88 18.1 et seq.,

19. 1] ;

2) the escal ation clause for Tier 1 paynents [CPAP
§ 8.2];

3) the inclusion of a nonitoring nmeasure for special
access services; and

4) the definition of CLEC-affecting change [CPAP
§ 14.1].

The special access issue was remanded for the |limted purpose of
devising solutions for nonitoring Qwmest’s special access
servi ces performance. The remand of the definition of CLEC
af fecting change was for the |imted purposes of making the CPAP
| anguage nore practicable and for refining the definition of

CLEC- af fecti ng change.



B. On February 19, 2002 the Special Mster subnmtted a
Suppl enent al Report and Recommendati on (Suppl enmental Report) on
the remand issues and various CPAP inplenentation issues. The
six parts of the Supplenmental Report address: 1) requirenents
for dat a managenent processes; 2) change managemnment
requirements; 3) the escalation function; 4) the special access
issue; 5) the changeability of the CPAP; and 6) assorted
i npl ement ati on i ssues.

C. Deci sion No. R02-173-1 allowed participants to file
comments on the Supplenmental Report. Qnest; Joint CLECs
conpri sed of AT&T Conmuni cations of the Mountain States, |Inc.
(AT&T), TCG Col orado, Worl dCom Inc. on behalf of its regul ated
subsidiaries (WrldCom, and Covad Conmunications Conpany
(collectively, Joint CLECs); Time Warner Tel ecom of Col orado LLC
(Time Warner); and the Colorado O fice of Consuner Counsel (OCC)
filed conments.

D. On March 27, 2002 the Comm ssion held a decision
nmeeting. This Decision addresses the remanded issues and the
i mpl ementation issues. The Decision follows a simlar format as
previous CPAP orders: a synopsis of the Special Master’s
recommendati on and a synopsis of the decision are given. Next,
there is a recitation of the argunents in support of and agai nst
the recomendation, and then the Conm ssion’s reasoning for

accepting or denying the recommendati on.



I'1. 1 NTRODUCTI ON

A In this decision the Conm ssion outlines a CPAP that,
in its substance and execution, |argely tracks the Final Report
and Recommendat i on and t he Suppl enent al Report and
Recommendati on of the Special Master. The participants in this
docket display general agreenment on the structure and principles
of the CPAP.

B. This Order nodifies and clarifies the CPAP where
war r ant ed. Fundanental |y, however, this Order reaffirnms the
integrity of the CPAP initially recomended by the Speci al
Master and nodified by the hearing comm ssioner in Decision Nos.
RO1-997-1 and RO1-1142-1. This final reconmended CPAP, enbodied
in the SGAT |I|anguage of Attachment A to this Decision,
represents this Conm ssion’s best effort — with anple input from
all parties — to ensure that Qwest performs its interconnection
and unbundl i ng obligations under the federal Tel ecommunications
Act of 1996 (the Act) after receiving in-region, interLATA
authority under § 271.

C. Based on the Comm ssion’s decision with respect to the
remand issues, new recomended SGAT | anguage acconpanies this
Deci sion as Attachnent A. This is the operative SGAT | anguage
Qnest nust adopt before this Comm ssion will recomend to the
Federal Communications Conm ssion (FCC) that it grant Qwest

§ 271 authority.



I11. REMAND | SSUES

A Requi rements For Processes Used To Generate Data
Measurenent, Collection, And Reporting

1. Suppl ement al Report and Recommendati on ( SR&R at
1-3; 10)
a. The Special Master reconmmends a two-prong

approach for requirements for Qwest’s processes used to generate
data neasurenent, collection, and reporting. |If relevant data
can be replicated under the old approach (non-fundanental
change), then Qwmest nust note all changes on a public website,
the Auditor shall evaluate all changes Qwmest made to decide
which, if any, should be scrutinized with reconstruction of
dat a. If relevant data cannot be replicated (fundanental
change), then before making any fundanental changes: 1) Qwest
shall notify the Auditor and request an evaluation of the
change; 2) the Auditor will informthe Comm ssion if the change
is pernmissible; 3) the Commission will have 15 days to take
action to prevent the change. If no action is taken by the
Comm ssi on, Qwest shall be allowed to nake the change after the
15 day peri od. If the Auditor concludes the change woul d be
adverse to the integrity of the data, then Qwmest would be
prohi bited from maki ng the change.

b. The Special Master further recomended the
applicable penalty when Qwest fails to conmply wth this

provi sion. If Qwest nmakes a fundanental change (i.e., data



cannot be replicated) wthout following the process, then a
$100, 000 fine would be payable to the Special Fund. If Quest
cannot replicate reliable data, then the |ndependent Nbnitor
shall use CLEC data to determ ne applicable paynents, interest,
and any |ate paynents penalties. If Qmest fails to docunent
changes accurately on the website, then a $2,500 fine for each
failure woul d be payable to the Special Fund.

cC. The Special Master suggested that the sound
practice for introducing PIDs should be to work through a
col | aborative forum before bringing a proposed PID addition or
change to the Comm ssion. The preferred approach should al so be
to introduce new PIDs as “diagnostic” neasures, allow ng for
sone reporting of actual data before determ ning the rel evant
st andard and appropriate penalties.

2. Deci si on

a. e accept t he Speci al Master’s
recommendati on on the two-prong approach for fundanental and
non-fundanment al changes to Qwmest’s Perfornmance Measurenent and
Reporti ng System

3. Di scussion (Qwest Comments at 2-4. Qwmest SGAT

8814.1-14.3 at 13, deleted § 14.3 at 14, and

deleted 8 18.9 at 24. Joint Comments at 3-6.)

a. Qnest endor ses t he Speci al Master’s
recommendation with four m nor proposed nodifications: 1) Qwest

has made m nor changes to Sections 14.1 and 14.2 to conformthe



| anguage that refers to Qwest’s Performance Measurenent and
Reporting System nore accurately to describe the processes Quest
uses to collect and report data; 2) Qmest asserts that the
Comm ssi on should establish a 7-day deadline for the Auditor to
act on changes that cannot be replicated; 3) Qmest should have
the ability to appeal any decision by the Auditor to disallow
t he change; and 4) the Conm ssion should make it clear that in
t he event approval for a change is denied, Qwmest should not be
liable for any inaccuracies in the data that result from an
inability to obtain approval for the change.

b. Qvest al so contends that the Special Master
clarified that he did not intend to have PIDs and CPAP changes
i ncluded in the Change Managenent Plan (CMP). Accordingly, Qnest
argues that, references to the CVMP in Sections 14.3 and 18.9
shoul d be elimnated. Further, Qwest states that 8§ 18.9 presumes
that the parties would obtain pre-approval from an outside
source, and therefore should be stricken.

cC. The Joint CLECs indicate that they were not
clear how the Supplenental Report and Reconmendation treats
CLEC-affecting changes to Qwest’s perfornmance neasurenment
system They assert that the | anguage proposed in their coments
concerni ng changes to Qmest’s data neasurenent, data coll ection
and data reporting processes is consistent with the Special

Master’'s reconmmendati on



d. Qnest’s proposed |anguage nore closely
reflects the Special Master’s recomendati on. We address each of
Qnest’s four proposed “mnor” nodifications in turn. W accept
Qnest’s changes to 88 14.1 and 14.2. The additional description
of Qmest’s Performance Measurenent and Reporting Systemwll be
inserted. This description nore accurately describes the
under|lying prograns, tables and calcul ations used by Qwest in
t he generation of CPAP reports. This should not be an excl usive
list. Therefore, the descriptive |list should be preceded by the
phrase “defined to include” rather than “defined to be”. This
allows for the addition of other elenments in the future if the
need shoul d ari se.

e. The March 27 decision nmeeting reveal ed the
need for clarification in 8§ 14.1. The Special Master recomended
that Qwest be allowed to post all changes to its reporting
systemto a change log on a public website. We now clarify that
this website should be easily accessible and dedicated to the
CPAP so that CLECs, O fice of Consumer Counsel, Conmm ssion Staff
and other interested parties, including nmenbers of the public,
will not have trouble locating the information. W suggest a
site simlar to the Change Managenent website, |ocated at

www. gwest . com’ whol esal e/ cnp. There should be straightforward

links to the CPAP nonthly performance reports, nonthly paynent

reports, the change | og, the Auditor’s reports and ot her CPAP-

10



related information. There should also be a confidential or
password-protected part of this site that contains the CLEC
i ndi vi dual nmonthly reports.

f. We do not accept Qwmest’'s changes to § 14.3
to i npose a seven-day turn around tinme for the Auditor’s report
on reporting system proposed changes. Wthout know ng the anpunt
of work that these analyses m ght include, we will not inpose a
seven-day deadline for the Auditor’s report to the Conm ssion.
The tinme frames for the Auditor’s work can be negotiated in the
rel evant contract.

g. We partially accept Qwmest’s argunent on the
right to appeal any Auditor’s decision to disallow a change. The
Auditor will not be a decision maker under the CPAP. The Auditor
will analyze the integrity of the data, and report those
findings to the Commssion or the |ndependent Mbonitor.
Therefore, there is no “decision” to appeal. For the purposes of
§ 14.3, we wll allow any interested parties to file conments on
the Auditor’s report with the Conm ssion no later than seven
days into the Comm ssion’s 15-day review period. Both the seven
day comment period and the Conmm ssion’s 15-day review period
will begin when the Auditor files the report with the Conm ssion
and delivers it to Qmvest. Further, Qwest shall post the report
on the CPAP website immediately after receiving it from the

Auditor. This will allow Qvest and other parties the opportunity

11



tinmely to file coments on both the proposed change and the
Audi tor’ s findings.

h. We do not accept Qwest’s fourth proposed
change to the Special Mster’s recommendati on. Qaest’s | anguage
goes too far in prospectively limting its liability. If
circunstances arise in which Qwest clains errors in the data are
the result of a disallowed change, these should be dealt with on
a individual case basis with Qwmest retaining the burden of
proving its position.

i Qnest’s comments also indicated that the
Special Master clarified that PIDs and CPAP changes shoul d not
be included in CMP. W agree with this assertion. Qwest’s
renmoval of |anguage in 8 14.3 and the last two sentences of
8§ 18.9 is appropriate. The | anguage should be countered with the
retention of the first sentence in § 18.9, and the inclusion of
| anguage in 8 18.6.1, discussed |later in the Escal ation part of
this order. (See 88 14.1, 14.2, 14.3, and 18.9 in Attachnments A
and B).

B. Regul atory Oversi ght Over Change Managenment And CLEG
Affecting Changes

1. Suppl ement al Report and Recommendati on ( SR&R at
3-4)

a. Changes that affect CLEC access to Qwest’s
whol esal e systens currently result in a $1,000 fine per

unapproved change. This *“one-size-fits-all” approach is

12



i nadequate. At present, there is no Conm ssion approved change
managenent regime with a definition for and sub-categori zation
of types of, CLEC-affecting changes. Once the Conm ssion
devel ops and approves a definition and classification reginme for
CLEC-affecting changes in the Change Managenent context, the
CPAP should be nmodified accordingly. It should alter the
penalty regine set out in 8 14.3 to ensure that it is tailored
to its dual role in ensuring adherence to the change nanagenent
rul es and conpensating CLEC' s for any harm fronQunest’s failure
to do so. The PO 18, GA-7, and PO 16 Performance | ndicator
Definition (PID) neasures and the new paynment obligation should
not result in nore than one paynment for the sanme harm
2. Deci si on

a. We accept t he Speci al Master’s
recommendation on CLEC-affecting changes. Once a tiered
definition is agreed to in the Change Managenent Plan it shal
be incorporated into the CPAP. Appropriate penalty |levels wll
be determ ned and ordered at that tine.

3. Di scussion (Qwmest Comments at 5-8. Joint
Comrents at 3-6.)

a. Qvest does not agree with the Special
Master’s recommendati on on this issue. Qwmest asserts that the
Special Master’s intent to inport the CMP process whol esale into

t he CPAP was never apparent to Qmest and is highly problematic.
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The Special Master’s recommendation that Qwmest should be
accountable for further paynents than are already in PlIDs PO 16
PO 18 and GA-7 (attendant to the CMP) raises several concerns.

b. Qvest opposes any CPAP provision that woul d
hold Qwest financially liable for every obligation in the CW
reginme. Instead, Qwnest is willing to include obligations to pay
affected CLECs $1,000 for missing the initial notification
requi rement and $250 for subsequent notification requirenments
for a software rel ease. Qunest asserts, however, that CLECs nust
be required to denonstrate that they have actually been affected
by the failure to issue the notification.

cC. Qnest cannot agree to include in the CPAP,
provi sions providing paynment obligations for failure to neet
product and process notification obligations. Further, Quest
cannot agree to incorporate these new provisions at the six-
nonth revi ew.

d. The Joint CLECs do not separately discuss
this issue in their coments. Rather, the Joint CLECs provided a
definition of “CLEC-affecting” in their proposed |anguage for
8 14.1 that carries through their interpretation of the Speci al
Master’s reconmendati on on this issue.

e. At the conclusion of this entire § 271
process, there will be only two elenents left with which to hold

Qnest accountable for non-discrimnatory treatnent in providing
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whol esal e and resal e services to CLECs. These two el enents are
the CPAP and the CMP. It follows, therefore, that these two
plans overlap in many areas of the carriers’ business to
busi ness rel ati onshi ps. The CMP covers a broad area of systens,
products, and processes that, when changed, affect the way CLECs
do business with Qunest. It is logical that Qwmest should be held
accountable for followng the CMP tinelines and m | estones that
it agreed to in the CMP redesi gn process.

f. The CMP redesi gn team is currently
negotiating a |eveled approach for defining CLEC-affecting
changes, and the associ ated processes for notification, coments
and i npl enentation. When this task is agreed to and i npl enmented

by CMP, Qwmest shall file this information with the Conmm ssi on.

The Conmission wll then propose penalties for each CLEC
affecting level, and allow for coments on those proposed
penalties. Once comrents are received, the Conm ssion will issue

an order establishing both the |anguage to be included in the
CPAP and the penalty amount(s) for each level. At that tinme,
Qnest will be required to incorporate the | anguage and penalties
into the CPAP and into the nonthly reports. Once Qwest receives
8§ 271 approval from the FCC, as with all other penalties and
paynments, Qwest will be required to begin making paynents to

af fected CLECs for these “m sses” as wel|.
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g. We agree with the Special Master that the
flat $1,000 fine for wunapproved or unnoticed changes that
mnimally affect CLECs’ business is too high. For changes that
dramatically affect CLECs’ business, the penalty is too |ow
Wt hout seeing the final outcone fromthe CVP redesign group, we
anticipate penalties ranging from $100 to $10,000 consi stent
with the commercial inport of the change.

h. There is no additional |anguage for the CPAP
at this tinme. W do agree with the deletion of the portion of
8§ 14.3 that currently includes the $1,000 fine for unapproved
CLEC- affecting changes. W do not agree to Qwmest’s proposed

changes to PID PO 16.

C. Escal ati on

1. Suppl enental Report and Recommendati on (SR&R at
10-12)

a. The Special Master recomended that the
escal ati on of paynents not be capped at the six nonth |level. He
recommended that paynments should continue to escalate for the
duration of Qmest’s out-of-conpliance perfornmance.

b. The Special Mster recommended that any
continuing escalation after 12 nonths should be contributed
entirely to the Special Fund. This, in his opinion, would

protect against a windfall for the CLECs.
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cC. The Special Mster suggested, as noted
above, that the sound practice for introducing PIDs should be to
work through a coll aborative forum before bringing a proposed
PID addition or change to the Comm ssion. The preferred
approach should also be to introduce new PIDs as “diagnostic”
measures, allowing for sonme reporting of actual data before
determ ning the relevant standard and appropriate penalties.

d. To the extent that a PID continues to
trigger an escalating paynent past six nonths, the Special
Master recommended that the Conm ssion automatically exam ne
this nmeasure as part of a six-nonth review to consider whether
the failure to conply reflects continuing deficient performnce
or some quirk resulting froma poorly defined PID.

e. The Special Master further recomrended that,
once a paynent reaches the nine-nonth mark, the CPAP should
provide for an accel erated step-down nethod. After at | east
ni ne nonths or nmore of continuing deficient performance, three
consecutive nmonths of acceptable performance should bring the
base penalty level to that of the six-nonth mark. After three
more consecutive nonths of acceptable performance (for a total
of six consecutive nonths of conplying performance), the paynent

| evel should go back to the base anmopunt.

17



2. Deci si on

a. We accept t he Speci al Master’s
recommendation with the exception of the accel erated step-down
process.

3. Di scussion (Qwest Comments at 12-14. Qmest SGAT

§ 18.6(2) at 22 and 88 8.2-8.4 at 8. Joint

Coments at 16-18. OCC Comments at 10.)

a. Qnest continues to believe and neake
arguments that the six-nmonth cap, nodeled on the Texas Pl an,
lies well within the zone of reasonabl eness established by the
FCC for its review of such plans. According to Qwmest, the
proposed changes by the Special Master would mtigate to sone
ext ent, Qnvest’s concerns about the financial liability
associ ated with unendi ng escal ation in paynents. Qmest’s clains
t he Suppl enmental Report does not address head-on what shoul d be
done when non-conform ng results are caused by PID design rather
than a lack of incentive on Qmest’s part. |f paynents are
allowed to escalate, Qwest argues, the escalation should be
included in the 10% col |l ar endorsed by the Special Master in his
recommendati on on Changeability.

b. Qnest’s proposed | anguage for 88 18.6 (2),
8.2, 8.3, and 8.4 includes Qwest’s retention of a six-nonth

maxi mum nultiplier, the accelerated step down approach, the

payment of 100% to the Special Fund after the 12 nonth
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mul tiplier and the inclusion of the escal ated paynents beyond
the sixth nmonth to be included in the 10% financial collar.

C. The Joint CLECs do not agree that the
escal ated paynents would lead to a windfall beyond the 12-nonth
multiplier. If the PIDs are sufficient to determne if Qwmest has
met the requirenent of the Act, they should al so be sufficient
to determine if Qmest continues to do so after 8 271 entry is
gr ant ed.

d. The Joint CLECs’ position on the Special
Master’s accel erated step-down is that, it is too precipitous a
st ep-down. For instance, if Qwmest has m ssed a neasure bringing
themto the 14 nonth mark and then subsequently has three nonths
of conpliance, Qmest would drop all the way back to the six-
month mark. Al so, the Joint CLECs assert that the SGAT | anguage
needs to be nore clear that when Qwest is stepped down to the
six-month mark, but then is out of conpliance again, the
escal ati on process would continue upward for each m ss and that
Qnest is only eligible for the accelerated step down again after
the nine-nonth mark with three consecutive nonths of conpliance.

e. The Joi nt CLEGs, while they do not
necessarily agree with it, have proposed | anguage that mrrors
t he Special Master’s recommendati on on escal ati on.

f. The O fice of Consumer Counsel commented on

the Escal ation issue as well. It states that the OCC conti nues
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to support the escal ati on of paynents clause as ordered by the
heari ng comm ssi oner. However, t he Speci al Master’s
recommendation to require a review of escalated paynents for
six-month reviews and escalated step down procedure is a
reasonabl e conprom se to which the OCC has no objection

g. We accept the Joint CLECs’ proposed | anguage
for 88 18.6.1, 8.2 and 8.3 with some mnor nodifications. W
reject the accel erated step-down process.

h. We are exasperated by Qmest’s attenpt once
again to include a six-nmonth cap on the escal ati on of paynents,
even with the concessions offered by the Special Master. W do
not agree with Qwest that a six-nmonth cap on escalation is
reasonable, nor do we agree that the Special Master’s
recomendati on does not address what should be done when non-
conform ng results are caused by PID design rather than Qnest’s
| ack of incentive.

. The Special Master has recommended that new
PI Ds shoul d be introduced through a collaborative forum before
bringing those PIDs to the Comm ssion for incorporation into the
CPAP. In addition, he states that the preferred approach should
be to introduce these PIDs as diagnostic for some tine to all ow
for the reporting of actual data before determ ning the rel evant

standard and penalties. This |anguage, inserted in § 18.6.1,
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should mnim ze the |ikelihood of poor PID design resulting in
many nmont hs of escal ated paynents.

] . As for existing PIDs, already agreed to,
fully audited, neasured, and reported at the Regi onal Oversight
Commttee (ROC), we fail to see how Qnest will be able to pass
t he ROC- Operation Support System (OSS) test, given that it is a
mlitary style (i.e., pass or retest) test, if there are these
“poorly defined” neasures for which Qwmest continues to be non-
conpliant. However, if this happens to be the case, Qwest wl|
be able to argue at the first six-nonth review for the renova
or change of these PIDs since the CPAP | anguage will require, in
§ 18.6. 1:

| f, pursuant to Section 8.2, a PID continues to
trigger a paynent escalation for six nonths or nore,
that PID shall automatically be reviewed pursuant to
this Section, in order to determne if there are

issues with that PID, such as poor definition, that
need to be addressed.

k. In our review of the accel erated step-down
process recommended by the Special Mast er, we becane
increasingly aware from the Joint CLECs’ comments, as well as
our own Staff’s input, that the practical inplenmentation and
tracking of such a process would be arduous at best. The current
st ep-down process, w thout any acceleration, already has the
possibilities of step-downs, step-ups, and mai ntenance of the

status quo depending on Qmest’s performance in the instant nonth
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and some nunbers of previous nonths for each and every
performance measurenent for each and every CLEC. The accel erated
st ep-down process would rmultiply, and conplicate, this tracking
work. In keeping with the goal of having this Plan be as self-
executing and easy to understand as possible, we decline to
accept the accel erated step-down process as part of the CPAP.
l. We accept t he Speci al Master’s
recomrendation that if the escal ation paynents for a particular
submeasure continue for nmore than 12 nonths, the escal ation
payments owed to the CLEC will be fixed at 50% of the 12 nonth
payment . This fixed amunt wll continue until Qwest’s
sati sfactory performance for the submeasure, results in Quest
paying at the 11 nonth level. At that point, the process in
§ 8.2 (the step-down process) will apply. Al anmpunts in excess
of the CLEC paynments for nonth 12, will be paid to the Speci al
Fund. The Special Mster’s original Report and Reconmmendati on
dated June 8, 2002, noted:
In an ideal world, the Tier |.X paynents should be
calibrated to reflect the actual market harm and not
simply a very rough basis wupon which to award
payments. The current state of the record in this
proceedi ng, however, provides no reasonable basis to
approxi mate the actual market harm to conpani es that
suffer deficient per formance. Unfortunately, no
parties have carefully docunented the paynents
necessary to address different types of harns (such as
t hese exanples) and thus the Tier I.X paynents refl ect

nmerely a very rough and unrefined approxinmation of
what conpensation i s owed.
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The state of the record has not changed since the Special Mster
made his observation. Wth no better idea of commercial harm we
cannot even begin to speculate on the appropriate penalty |evel
m At the 12-nonth point, an affected CLEC wi ||
receive $1,350 for a mss of a Tier 1A subneasure. (The other
$1,350 will be paid to the Special Fund). It seens likely that
this $1,350 covers actual costs of the CLEC for Qunest’s failure
to perform and nost likely, sonme punitive damages as well. By
continuing Qvest’s paynent responsibility under 8 8.2 and j ust
shifting who actually receives the noney, Qmest will still have
the incentive to fix the problemrather than let it continue.

n. At month 13 and after, the CLEC affected by

these escalated msses will still receive 50% of the 12 nonth
payment. It is only the additional 13+-nonth penalty anounts
that will be paid entirely to the Special Fund. For instance, if

Qnvest has missed a Tier 1A neasure for 13 nonths consecutively
(not counting any severity nmultiplier), an affected CLEC would
receive $1,350 in nonth 13 and the Special Fund would receive
$1, 350 plus $225, or $1,575. In nonth 14 the CLEC woul d receive
$1, 350, and the Special Fund would receive $1,575 plus $225, or
$1, 800; and so on.

0. There are several sections throughout the
CPAP that refer to the escal ation paynents as 50% to the CLECs

and 50%to the Special Fund. These sections have been changed in
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Attachments A and B to reflect the above decision. (See

Attachnments A and B 88 2.1, 8.3, 10.2, 10.4 and 16.5.)

D. Speci al Access
1. Suppl enmental Report and Recommendati on ( SR&R at
12-17)
a. The Special Mster recomends that the

Comm ssi on define the type of special access circuits that would
be eligible for nonitoring and reporting as either: 1) those
used primarily for |local services or 2) those used to a
nontrivial degree (e.g., 10% for |ocal service).

b. Qnvest needs to develop the capability to
measure its performance on the rel evant pre-ordering, ordering,
provi si oni ng, and mai ntenance and repair functions for special
access circuits. Therefore, according to the Special Mster the
Conmmi ssion should set forth the scope of any neasurenment and
reporting obligations inposed on Quest. The relevant set of
measures are: PIDs OP-3, OP-4, OP-5, OP-6, OP-15, MR-5, MR-6,
MR-7, and MR-8. Also, PIDs PO-5 and PO 9 are rel evant neasures,
unless there is a conpelling reason for not doing so. A
previ ous CPAP deci sion (Decision No. R01-997-1) required Qunest
to nmonitor and report special access services for PIDs OP-8, MR
3, and MRr-9. The requirenent to neasure these should be
el i m nated because they are not appropriate neasures of speci al

access.
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cC. There are two ways to identify nonitored
special access circuits: 1) the use of a project field (this
woul d have to be nade available in both Qwest’s ordering and
mai nt enance and repair systems and the CLECs would need to be
responsible for entering the relevant field into both the
ordering system and the maintenance and repair system) or 2)
the use of different Access Carrier Name Abbreviation (ACNA)
codes to classify use of special circuits as either 1long

di stance or | ocal.

d. It is ~conceivable that the ternms for
nonitoring and reporting on special access circuits wll be
resolved through business-to-business negotiations. If an

agreenent is negotiated and is submtted to the Conm ssion, the
Speci al Master recommends that the Conm ssion should determ ne
if that business-to-business agreenent has substantially
addressed the concerns raised by CLECs, such that there is no
need to nmeasure special access services.

e. | f a business-to-business agreenent is not
submtted, the Special Master recomends that the Commi ssion
should ask for a joint (Qwest and CLECs) subm ssion of an
i mpl enrentation plan or that the Conm ssion should engage in
basebal | -style arbitration so that an inplenentation plan can be

adopt ed.
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2. Deci si on

a. We reject the recomendation to ask for a
j oint subm ssion of an inplenentation plan. W also reject the
recommendation that the Comm ssion should engage in baseball -
style arbitration. Instead, the Conm ssion shall require Quest
to devel op the capability to neasure and to begin nonitoring its
performance for special access circuits by use of the project
field within 60 days of the mailed date of this order. It is
al so acceptable if a CLEC and Qvest agree to the use of an ACNA
code as long as the CLEC and Qnest al so agree to a date certain
to develop the capability to neasure and to begin nonitoring
speci al access circuits through use of the ACNA code.

b. By entering the project field into Qwest’s
provi sioning system or nmaintenance and repair system CLECs
woul d be self-certifying that the special access circuit is used
for | ocal service.

C. Qnest  shall nmonitor and report special
access circuit performance for PIDs OP-3, OP-4, OP-5, OP-6,
OP-15, MR-5, MR-6, MR-7, MR-8, and PO 5! The standard shall be
di agnostic. Qwest shall take only the exclusions listed in the

PI D f or each neasure.

1 W shall not require nonitoring and reporting of special access
circuits for PO-9. See discussion for EELs.
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d. Reports shall be delivered by Qvest to each
i ndi vidual CLEC, the Comm ssion, and the Office of Consuner
Counsel at the sanme tine and by the sane nmethod it delivers
performance reports for the CPAP neasures pursuant to § 13.2.

3. Di scussion (Qnmest Comments at 14-19. Joint
Coments at 18-21. Time Warner Comments at 3-6.)

a. In order for nmeaningful assessnment  of
special access circuit performance, Qwest argues that, the
standard should be at |east 33% | ocal usage.

b. Qnvest asserts that the use of the project
field method would not allow CLECs to designate when a speci al
access circuit is used by a CLEC in lieu of a UNE Qnest
opposes the ACNA code net hod because it would require each CLEC
to have a separate ACNA code to distinguish special access
circuits. According to Qwest, these separate ACNA codes woul d
have to be assigned through Telcordia Practice. Further, Quest
woul d have to make system changes that could take 90 days or
nore. Qmest argues that it would not be reasonable to expect it
to go back and assign different ACNA codes to the over 306, 000
speci al access circuits installed in Col orado.

C. Qnest cont ends t hat, for contractual
reasons, there is no opportunity to negotiate a business-to-
busi ness agreenment. Qwest states it is willing to participate

in an informal investigation to determ ne the need for, and
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structure for reporting, information on special access
provi sioning. As a prerequisite, however, Qwest contends that
the CLECs should be required to establish factual predicates
about the need for special access nmeasures and their ability to
verify the | ocal usage on their special access orders.

d. The Joint CLECs favor the broader (non-
trivial) local usage standard suggested by the Special Master.
However, AT&T and Worl dCom recomend that the Comm ssion adopt a
standard specifying that any anount of |local traffic would
qualify a CLEC s special access order for nmonitoring of Quest’s
performance because exact percentages of |ocal usage cannot
currently be determ ned.

e. The Joint CLECs agree wth the Special
Master’s recomrendati ons on whi ch neasures should be designated
for special access circuit perfornmance.

f. The Joint CLECs assert that the Conmm ssion
does not need to choose one of the two nethods: project field or
ACNA code, for identifying which special access circuits should
be subject to nonitoring. The Joint CLECs explain that the
i ndustry practice of reaching nmutual agreenent to nodify the
Access Service Request (ASR) format woul d apply here. The Joint
CLECs prefer the ACNA code net hod but would not want it inposed

on any CLEC which prefers the project field nmethod.
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g. The Joint CLECs disagree with the Special
Master’s suggestion that inplenentation details be the subject
of additional filings or baseball-style arbitration before the
Comm ssi on. The Joint CLECs are skeptical that business-to
busi ness negotiations mght take place because of Qwest’s
position on EEL conversi on.

h. Time Warner favors the broader (non-trivial)
| ocal usage standard suggested by the Special Master.

i Time Warner agrees that PIDs OP-8, MR3, and
MR-9 are not relevant special access neasures. Ti me War ner
further agrees with the Special Mster’'s recomendation on
rel evant speci al access neasures.

J - Time Warner recomends adoption of the
project field nethod because it does not use nultiple ACNA codes
for its business. Alternatively, Time Wrner suggests the
Commi ssion could permit CLECs to use either the project field or
di fferent ACNA codes.

k. Ti me Warner does not believe that additional
i npl enent ati on details should be the subject of nore filings by
parties or be subject to baseball-type arbitration.

l. The comments suggest that the Comm ssion
shoul d not expect any business-to-business agreenents to be
presented to it. The coments inply that it would not be

productive for the Commssion to subject the parties to

29



addi ti onal process such as joint subm ssion or baseball-style
arbitration. Qwest’s suggestion that an informal investigation
be conducted to determne the need for, and structure of
reporting information on special access provisioning ignores
t hat the special access issue was remanded for the l[imted but
specific purpose of devising solutions for nonitoring Qwest’s
speci al access services performnce. We find that the record
contains sufficient information to resolve this issue, as set
forth in the above deci sion.
E. Changeability: Review Processes
The Special Master’s recommendations for changeability
are separated into three areas: 1) review processes,

2) financial collar, and 3) Commi ssion authority and
Qvest’s right to judicial review

1. Suppl enmental Report and Recommendati on ( SR&R at
17-22)
a. Regarding review processes, the Special

Mast er recomends that the core aspects of the CPAP should be
fixed wuntil the three-year review Therefore, the basic
framewor k subjects that should be off-the-table for six-nonth
revi ews are:

statistical nmethodol ogy;

rul es regarding the cap (financial collar);

durati on of the CPAP;

paynment reginme structure (tiers, base anounts, paynment
escal ati on, paynent severity, and specified paynent and
fi ne amounts);

| egal operation of the CPAP;
| ndependent Mbnitor’s operation; and,
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any proposal that does not directly relate to neasuring
and/ or provi di ng payment s for non-di scrim natory
whol esal e perfornmance.

Subj ects on-the-table at six-nonth reviews are:

variance tables may be added for new Tier 1A neasures (to
the extent possible, new variance tables should follow
the nmethod used to create existing variance tables);
paynment anmounts may be added for new Tier 2 measures;
payment amounts nay be added for violations of change
managenent requirenents (each |evel would need to be
defi ned and assigned); and,

t he I ndependent Mbnitor function may be assigned to an
ALJ.

Any subj ect not deenmed “off-the-table” is fair gane at the six-

mont h revi ew.

b. The Special Master also recomends that the
basic framework of the CPAP, as well as refinement of the
paynment anmounts in order to bring them into line with any

evidence of the actual marketplace harm that results from
deficient performance, should be revisited at the three-year
revi ew and si x-year review.

C. The Special Master recommends participating
in a region-wide or nmulti-state forum for maintaining (i.e.
nodi fyi ng, addi ng, deleting) PIDs after the end of the ROC- 0SS
test. If the Comm ssion elects to participate in such a forum
he also recommends using nonies from the Special Fund to

contribute to any adm nistrative costs of such a forum

31



d. The Special Master finally recomends the
Commi ssion clarify its intent with respect to the six-year
review and term nation of the CPAP.
2. Deci si on
a. We accept t he Speci al Master’s
recommendati ons on review processes. Core aspects of the CPAP
shall be off-the-table at six-nonth reviews and shall remain
fixed until the three-year and six-year reviews.
3. Di scussion (Qmest Comments at 19-26. Qwest SGAT

8 18.4-18.10 at 21-25. Joint Comments at 21-24.
OCC Comments at 6-10.)

a. Qnvest raises concerns that the Special
Master’s wuse of “presunptively” to describe off-the-table
subj ects could allow for changes. Qmest asserts that the off-
t he-tabl e subject of “any proposal that does not directly relate
to measuring and/or providing paynents for non-discrimnatory
per f ormance” should not be construed to nean that paynent issues
woul d be back on the table. However, Qamest wants the escal ation
payment limtation to be on-the-table, as an exception to this
subject. Qmest asserts subjects that are on-the-table for six-
month reviews should be clearly defined and has proposed
| anguage for 8§ 18.4 to indicate Staff’s report to the Conm ssion
is limted the issues that are “clearly” defined in its proposed

§ 18. 6.
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b. Qnvest argues that the CPAP nust require
parity standards for measurenents for which there is a retai
conparative. Qwest proposes |anguage for 8 18.6(1) reflecting
this.

C. Qnvest asserts that the only legitimte
provi sions that should remain in effect after the six-year
review are the Tier 1A paynent provisions. Qnvest proposed
revisions to § 18.10 to clarify this.

d. Qmest argues that a portion of 8§ 7.5, a
portion of 8§ 10.6 and all of 8§ 16.9 nust be deleted to refl ect
t he changeability recomendati ons of the Special Mster.

e. The Joint CLECs contend that their proposed
| anguage changes to 88 18.6 and 18.7 reflect the Special
Master’s recomrendati ons on changeability of the CPAP.

f. The OCC does not object to “off-the-table”
items being renmoved fromthe six-nonth reviews as |ong as these
items are clearly on-the-table for the three-year review.

g. The OCC supports explicit Conm ssi on
authority to continue or sunset the plan in its entirety, or to
mai ntain certain aspects of the plan and sunset others. The OCC
proposed repl acenent | anguage for 8§ 18.11.

h. The Joint CLECs’ proposed |anguage better
captures the recomendati ons of the Special Mster. However

the Joint CLECs do not offer |anguage on the specified
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exceptions for the six-nmonth review. W adopt the Joint CLECs’
| anguage with the addition of the specified exception |anguage
and sonme mnor nodifications (see 88 18.6 and 18.7 in
Attachments A and B). We accept Qwest’s proposal to delete
§ 18.8 and part of 8§ 18.9 (see 88 18.8 and 18.9 in Attachnents A
and B). We deny Qmest’s proposal to delete portions of 88 7.5
and 10.6 and to delete all of 8§ 16.9. W disagree with Qmest’s
argument that these changes reflect the Special Master’s
recommrendati ons on changeability.

i We  concur with the Special Master’s
recommendation on participation in a nulti-state forum for
mai ntaining PIDs after the end of the ROC-OSS test. Section
18.6.1 reflects our concurrence. W are not opposed to using
nmoni es fromthe Special Fund to contribute to any admnistrative
costs of such a forum However, until the details of a
col | aborative forum have been worked out, the CPAP shall not
i ncl ude | anguage designating that the Special Fund shall be used
to fund the coll aborative forum adm nistrative costs.

j . To clarify the Commssion’s intent wth
respect to the six-year review and term nation of the CPAP,
Section 18.11 shall be nodified to clarify the sunset of the
CPAP. Tier 1A wll continue wuntil further order of the

Comm ssi on. Al  provisions of the CPAP not related to
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continuing the Tier 1A regine will sunset at the end of six
years, unless the Conm ssion orders otherw se.
(See & 18.11 in Attachnents A and B.)

F. Changeability: Financial Collar

1. Suppl enental Report and Recommendati on (SR&R at
4-10)

a. The Special Master recomends that the CPAP
include a financial collar of 10 percent to be inplenented as

foll ows:

requires Qmvest to calcul ate separately the paynents owed
by it under the CPAP that was in effect before changes
made at a six-nonth review,

requires Qunest to calculate the paynents owed by it under
the revi sed CPAP;

authorizes Qwest to scale down the paynents to the
affected CLECs and to the Special Fund if the revised
CPAP would require more than a 10% increase in tota
paynments;

requires “above the collar” paynents to be made fromthe
Special Fund to any CLEC affected by this mtigation of
paynments;

if the revised CPAP calls for total paynments above the
collar, then requires the unchanged CPAP be used as the
benchmark for purposes of setting a collar for the next
si x-nmont h peri od;

if the revised CPAP calls for total paynments bel ow the
collar, then requires the revised be used as the
benchmark for setting a collar for the next six-nonth
peri od.

2. Deci si on

a. We accept the recommendation to add a 10

percent financial collar.
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3. Di scussion (Qwest Comments at 19-26. Qwmest SGAT
8§ 18.4-18.10 at 21-25. Joint Comments at 21-24.
OCC Comments at 6-10.)

a. Qnest contends that its proposed | anguage
for 8 18.8 reflects the recommendati on of the Special Mster for
the financial collar. The Joint CLECs |ikew se assert that
their proposed |anguage for 88 18.7.2, 18.7.3, and 18.7.4
reflect the recommendation for the financial collar.

b. Both sets of proposed | anguage reflect the
recommendation for the financial «collar. We adopt Qwest’s
proposed | anguage with some nodifications because the | anguage
is clearer on the calculation and application of the financi al
collar. W shall add to it | anguage proposed by the Joint CLECs
stating:

| f the Special Fund does not contain sufficient funds
to provide such paynents to CLECs, Qwest shall make up
the difference. Any funds that Qmest provides to nmake

up the difference will be offset against Qwmest’s
future Special Fund liabilities.

(See 8 18.8 in Attachnments A and B.) This additional |anguage
better reflects the Special Master’s intent to use the Speci al
Fund for mtigation of paynents to any affected CLEC, while

limting Qwest’s liability in a given year

36



G Changeability: Conm ssion Authority And Qwest’s Ri ght
To Judicial Review

1. Suppl enmental Report and Recommendati on ( SR&R at
4-10)

a. According to the Special Mster, Qwest’s
filing of the CPAP sets forth the framework that enpowers the
Comm ssion to enforce and to nmodify its terns. Qnest cannot
| ater challenge the terns of its initial filing. Nevertheless,
the initial CPAP does not waive |later as to chall enges by Quwest
rel ated to subsequent changes to the CPAP.

b. The Special Mster recommends that, if the
Comm ssi on orders a change on conpletion of a six-nonth review
of an off-the-table subject without Qvmest’s consent, the effect
of any such change should be automatically stayed during the
course of any judicial challenge to the Comm ssion’s order. The

Special Mster states that, at the three-year review, the

Comm ssion will not be able to require Qunest to undertake any
new obligations. Rather, the Comm ssion will be able to give
Qnvest the option of filing the new, recomrended regine or of
keeping the old regine. If Qwest opts not to file the new

reginme, the Conmm ssion can order it (or any aspect of it),
subject to judicial review. The Special Mster recommends that

this order of the Comm ssion not be automatically stayed.
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2. Deci si on

a. The Comm ssion accepts the Special Master’s
reconmendati on regarding the automatic stay during any judicial
chal l enges of changes ordered by the Comm ssion at the
conpletion of a six-nonth review to off-the-table subjects. The
Comm ssion agrees wth the Special Master that an order
requiring changes to the CPAP on conpletion of the three-year
review should not be automatically stayed. The Conm ssion
di sagrees with the Special Master with respect to treatnent of
Comm ssi on-ordered changes to the CPAP at the three-year review

3. Di scussion (Qwest Comments at 19-26. Qmest SGAT

8§ 18.4-18.10 at 21-25. Joint Comments at 21-24.

OCC Comments at 6-10.)

a. Qnvest proposes |anguage for 8§ 18.5 that
indicates that the Conm ssion nust conmence a proceeding or
hearing to resolve disputed issues. Qnest asserts this
requi rement woul d preserve a record on appeal.

b. Qnest asserts that the CPAP should clearly
state that the Conm ssion cannot order changes to the CPAP t hat
are directly related to measuring and/ or providing payments for
non-di scrimnatory performance that are not required under § 251
of the Act. Qwest argues that this category is acceptable if it

does not include the words “and/or providing paynents” and with

the clarification that the category is dependent upon the
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requi rements of § 251. Qwest proposes |anguage in § 18.6(3)
reflecting this.

C. Qnest proposes addition to 8§ 18.6 of a
general reservation of rights provision to provide assurance
that Qmest is not subject to a claim of waiver upon appeal at
the six-nonth review

d. Qnest agrees w th t he reconmendati on
automatically to stay during judicial review changes to off-the-
tabl e subjects ordered by the Comm ssion upon conpletion of a
six-month review. The | anguage proposed by OQwest for § 18.7
reflects this agreenent. Qnest disagrees with the Special
Master that there should not be an automatic stay of changes
ordered by the Comm ssion after conpletion of a three-year
review. The |anguage proposed by Qwest for § 18.9 reflects this
di sagreenent.

e. Qnest argues that all changes that are
approved upon appeal should be limted to the 10% fi nanci al
collar. Qwmest proposes |anguage for 88 18.7 and 18.9 reflecting
this.

f. The Joint CLECs contend that their proposed
| anguage changes for 88 18.7.1 and 18.10 reflect the Special
Master’s reconmendati ons.

g. The OCC objects if the Special Mster’'s

recommendation is that the CPAP contain no explicit authority
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for the Commi ssion to inpose new obligations at the three-year
review. According to the OCC, the current CPAP provides that
paynment anounts can be revised and that the basic framework of
the CPAP can be nmodified at the three-year review The OCC
asserts that this |anguage gives the Comm ssion authority to
i npose new obligations at that tine.

h. The Comm ssion adopts the Special Mster’s
recomendati on concerning the automatic stay of a Conm ssion
deci sion, arising froma six-nonth review, which changes an off-
t he-tabl e aspect of the CPAP. Because the Conm ssion’s authority
here is a sui generis mxture of federal and state authority,
the automatic stay provision provides a reasonable brake on the
Comm ssion’s authority. The netherworld of state conm ssion
exercise of federal remedial authority should not be used
indiscrimnately to ratchet a performance regine. The stay
provision is limted in scope, duration and purpose. An
automatic stay should be invoked rarely, if ever, yet provides
val uabl e assurance that the limts contained in Section 18.7
wi Il be observed. The provision inplenments, and gives effect to,
specific contract |anguage (i.e., Section 18.7) which limts the
areas which can be changed at a six-nonth review. If the
Conmi ssion determnes that it will change an off-the-table area
notw t hstanding Section 18.7, +the automatic stay 1is an

appropriate constraint, particularly because it wll not be
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i nvoked unless there is judicial review of the Commi ssion’s
decision. In permtting the automatic stay provision, we
enphasi ze in the strongest possible terns that a provision of
this type is not appropriate or reasonable in any other setting
or circunstance. This process is sui generis, and so is the
automatic stay provision. We do not expect to see, and will not
approve, an automatic stay provision in any other situation (see
§ 18.7.1 in Attachments A and B).

i W now turn to the Special Master’s
recommendati on concerning the procedure to be used follow ng a
three-year review and to Qnest’s proposal for an automatic stay
of an order, arising froma three-year review, which changes the
CPAP. We adopt neither the Special Master’s suggested process
nor Qwest’s requested automatic stay. In our view, a Conm ssion
order arising from the three-year review is just that, a
Comm ssion order. As with any other Conm ssion order, Qwest or
any other party can accept the order or can institute a judicial
review action. There are established processes for obtaining a
stay of a Commi ssion order when judicial reviewis sought. Thus,
we find that the Special Master’s recommendation adds an
unnecessary elenment of process. Further, at the three-year
review, all aspects of the CPAP can be reviewed and changed.
Thi s distinguishes the three-year review (which has no limt on

what can be changed) fromthe six-nonth review (which has such a
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l[imt) and supports our conclusion that an automatic stay of a
three-year review order is neither appropriate nor reasonable

(see § 18.10 in Attachnments A and B).

V. ASSORTED | MPLEMENTATI ON | SSUES

A. Vari ance Factors And The One Free M ss Rule, M ssing
Vari ance Factors, And O her Variance |ssues

1. Suppl enment al Report and Recommendati on ( SR&R at
4-6)

a. The Special Mster recomends that the
current variance table be changed because it uses two rules
where one would do. The current table includes |ower than
ot herwi se appropriate variance anounts on the understandi ng that
Qnest was pernmitted “one free m ss” before it would be required
to pay CLECs for deficient performance. The “one free m ss” rule
makes sense for performance neasures that rely on a benchmark to
set the standard for performance, but is redundant for parity
nmeasures where the variable table itself provides for the
necessary “slack factor.” The Comm ssion should renove the one
free mss rule fromthe CPAP, and fromits use in Tier 1A Tier
1B and Tier 1C, except where wused in association wth
performance neasures in which a benchmark sets the standard. The
vari ance table should be adjusted to reflect this change.

b. The Special Master goes on to say that this

variance table nmethod is not a perfect step. To address the | ack
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of dynamismin this nmethod, he recommends that the Plan include
a provision that uses for a “shadow method” of cal culation of
paynments for small sanple sizes (i.e., 1-30) based on the
perrmutation test in Tier 1B. In practice, this neans that the
CLECs will be provided with the results cal culated using both
the variance factor method and the shadow nethod, and wll
recei ve paynents based on whichever one is nore beneficial to
t hem

C. During the course of nmeetings with Qwmest and
ot her parties on these remand i ssues, the Special Master | earned
of certain variance factors that were mssing for several parity
measures contained in Tier 1A. For the long term he recommends
that, where a variance factor has yet to be cal cul ated or where
there are not sufficient data to use in devel oping one, the
rel evant Tier 1A neasures should rely on the same statistica
nmet hodol ogy used for Tier 1B and Tier 1C (that is contained in
88 4 and 5 of the Plan). For the short term he recomends
addi tions for these known m ssing factors.

d. Finally, in a step to guard agai nst the | ack
of predictability for Qwest that results from these changes,
8 10.3, which governs the special severity for Tier 1A, should
be anmended to provide for paynments on the |ower of the anount

generated by the old variance factor nmethod (with the one free
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m ss rule) and the new variance factor nmethod as set forth in
hi s recomendati on.
2. Deci si on

a. We accept t he Speci al Master’s
recommendations as to the variance factors.

3. Di scussion (Qwest Comments at 8-9. Qmest SGAT

88 6.2 and 6.4 at 5, Table 2 at 4-5, and § 10.3

at 9. Joint Coments at 6-10.)

a. Qnvest’s |anguage for 88 6.2 and 6.4 and
Table 2 conforms with the Special Master’s recommendati ons and
is accepted with mnor nodifications for <clarification as
contained in Attachments A and B.

b. The Joint CLECs agree with the Special
Master’s recomendations as well, but their proposed |anguage
does not follow the recomendation as clearly as Qmest’s, with
t he exception of § 10.3.

C. In Qvest’s comrents on 8 10.3, Quest asserts
that the Special Master inadvertently referred only to Tier 1A
nmeasures here, and should have included Tier 1B neasures. Qwest
has provided | anguage that refers to both.

d. The Joint CLECs do not nmake this assertion
nor do they include Tier 1B in their proposed |anguage for this
section.

e. We agree with the Joint CLECs, and will use

their proposed |anguage with mnor nodifications for this
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section. The inclusion of Tier 1B in this new conpari son nethod
of the old variance factor table and the new table makes no
sense. The variance factors are only used in the CPAP s
statistical methodology for Tier 1A neasures and, therefore,
Tier 1B neasures should not be included in this new nethod for
conparison of variance tables (see 8 10.3 in Attachnments A
and B).
B. Language Clarification

1. Suppl enental Report and Recommendati on (SR&R at
7-8)

a. The Speci al Mast er makes sever al
recommendati ons regarding |anguage clarifications through out
the CPAP. These recommended changes are to 88 4.1, 4.2, 5.2
6.1, 6.3, 7.1, and 13.6.

2. Deci si on

a. We accept the Special Master’s recommended
changes to all these CPAP sections. (See Attachnents A and B at
88 4.1, 4.2, 5.2, 6.1, 6.3, 7.1, and 13.6.)

3. Di scussion (Qwvest Comments at 9. Qmest SGAT § 4.2

at 1, § 5.2 at 3, § 6.1 at 3, § 6.3 at 5, 8§ 7.1

at 5-6, and 8§ 13.6 at 12. Joint Comments at 10-

11.)

a. No party objects to the recomended changes
of the Special Master for this clarifying |anguage. Qwest

provi ded proposed | anguage in its comments that confornms to the

recommendations. In 88 6.3 and 7.1 Qunest adds clarifying phrases
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for reference to the Special Master’s recomrendati ons. W accept
t hese additions.
b. In its proposed | anguage for 8 13.6, Qwest
adds the sentence:
If an audit is in progress, Qwest is not precluded
fromrevising the reported data w thout incurring the
paynments required by Sections 13.4 and 13.5 if the

audit is focused on a different area of perfornmance
measur enment .

We do not agree with this addition. This | anguage confuses the
under st andi ng of the section and will not be all owed.
C. Conmput ation | ssue Regardi ng Zone 1 And Zone 2

1. Suppl enental Report and Recommendati on (SR&R at
8-9)

a. The Special Master recommends that the CPAP
foll ow the suggestion of the rural-based CLECs and the nodel set
out in the nulti-state PAP, that is: conbine zone 1 and zone 2
for purposes of statistical testing. Specifically, he
recommends addi ng the follow ng sentence to the |ast paragraph
of § 4.3:

VWhen performance submeasures di saggregate to zone 1

and zone 2, the CLEC volunes in both zones shall be
conbi ned for purposes of statistical testing.

He also recomends deleting the |ast sentence of § 5.1 and
nmodi fying 8 7.5 as foll ows:

For purposes of severity and duration penalties (Tier
1Y), a “nmeasure” shall be at the nost granul ar |evel

of produet—reporting disaggregation, except where

ot herwi se specifi ed. For purposes of statistical
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conpari son and occurrence cal cul ation, a measure shal

be at the nost granular |evel of product—reporting

di saggregati on, except where otherw se specifi ed.

2. Deci si on
a. We accept t he Speci al Master’s

reconmendat i on.

3. Di scussion (Qwvest SGAT § 4.3 at 5, 8 5.1 at 3,
and § 7.5 at 7. Joint Coments at 11.)

a. Qnest’s proposed SGAT | anguage agrees with
the recomrendati on, except for the addition of the word “these”
in 8 4.3. The Joint CLECs believe that the sentence reconmended
for addition to the |ast paragraph of 8§ 4.3 should instead be
added to the | ast paragraph of § 4.2.

b. In earlier efforts to clarify |anguage on
this mtter it seems the |anguage added to 8 7.5 was
i nconsistent with |anguage included in 8 5.1. W correct that
i nconsi stency now. We disagree with the CLECs that the
addi tional sentence be added to the |ast paragraph of § 4.2.
Section 4.3 deals with sanple sizes smaller than 30, and 8§ 4.2
deals with sanple sizes greater than or equal to 30. Because
this combination “follows the suggestion of rural-based
carriers,” we conclude that the sentence should be added to

8 4.3. (See 88 4.3, 5.1, and 7.5 in Attachnments A and B).

47



D. Unnecessary Measures

1. Suppl enment al Report and Recommendati on ( SR&R
at 9)

a. The Special Master recommends that PIDs PO
3A-2 and PO-3B-2 be excluded from the CPAP because these
measures are cal cul ated and reported on a 14-state basis.

2. Deci si on

a. We accept t he Speci al Master’s
recommendat i on.

3. Di scussion (Qwest SGAT Appendix A at 33.)

a. No party objects to the recomended
excl usi on. PIDs PO-3A-2 and PO-3B-2 will be deleted from
Appendi x A of the recommended SGAT | anguage.

E. Establi shment Of The Special Fund

1. Suppl enental Report and Recommendati on (SR&R at
9)

a. The Special Master recomrends that the
Comm ssi on designate a specific enployee to direct Qunest how to
manage the escrow fund set up for this purpose.
2. Deci si on
a. We accept t he Speci al Master’s

reconmendati on.
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3. Di scussion (Qwest Comments at 10. Qwest SGAT
8§ 10.4 at 9.)

a. Qnvest agrees with the Special Master and
recomends that the adm nistration of the Special Fund should be
addressed in a Menorandum of Understanding (MOU) that would
include provisions for auditing the disbursenment process and
payment of expenses and taxes from the fund. Qnest proposes
| anguage for addition to 8 10.4 reflecting its recomendati on.

b. The Comm ssion and Qmest shall enter into a
MOU for adm nistration of the Special Fund which shall identify:
i ndi vidual s authorized access to the account; disbursenent and
auditing procedures; provisions for fund expenses and tax
liabilities to be paid from fund assets; and other provisions
necessary for adm nistration and operation of the fund. The
CPAP will be part of a contract between Qwest and a CLEC, not
Qnest and the Comm ssion. Therefore, we reject Qnest’s proposal
to add | anguage to the CPAP to reflect this. Once the MOU is
negotiated and signed by representatives of Qwest and the
Comm ssion, it will be a public docunent avail able for the CLECs
and any other interested party to review.

F. M scel | aneous Adm nistrative |ssues

1. Suppl enmental Report and Recommendati on ( SR&R at
9-10)

a. Wth respect to reports listing CLEC

specific performance results, the Special Mster recommends that
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t he Conm ssion order Qunest to file such reports upon request by
Commi ssion Staff so that Qwest can share information with the
Staff that would otherw se be confidential and proprietary to
t he individual CLECs.

b. Wth respect to the reporting of necessary
paynments, the Special Master recomends that Qmest be permtted
to provide CLECs with this information via secure websites. He
recommends changing 8 13.2 as foll ows:

Qvest shall deliver the individual nonthly report to
the Comm ssion and the O fice of Consumer Counsel wa
email by posting the CLEC results to a secure website
and posting the aggregate results to the Quest
whol esal e website on or before the |ast business day

of each nmonth following the relevant performance
peri od.

C. The Special Master recommends that Qwest be
aut hori zed to use wire transfers, as opposed to checks, to nmake
di sbursenents when so directed by the Comm ssion.

2. Deci si on

a. We accept t he Speci al Master’s
recommendation in concept, but change the |anguage in 88 12.2
and 13.2 to align nore clearly with the Comm ssion’s filing
requirenments and to allow for nore protection to the CLECs in

t he di sbursenment of paynents.
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3. Di scussion (Qmest SGAT § 13.2 at 11 and § 12.2
at 11. Joint Comments at 11-15.)

a. Qvest’ s proposed | anguage for 8§ 13.2 allows
for the posting of the CLEC-specific results to a secure website
and of the aggregate results to the Qunest Whol esal e Website, as
recommended by the Special Master.

b. The Joint CLECs propose additional |anguage
t hat includes a recitation of part of our rule on
confidentiality, 4 CCR 723-16. W do not believe this citation
is necessary for the CPAP. The reports shall be filed and
treated 1in accordance with the Conmmission’s procedures
concerning confidenti al and proprietary data unless an
i ndi vidual CLEC agrees in witing, filed with the Conm ssion
that reports concerning it are not confidential. No further
protection, beyond that already provided by Conmm ssion rule, is
necessary.

C. Section 13.2 will be changed to state that
Qnest is required to file with the Conm ssion “one hard copy and
one electronic copy in an Excel format of all CLEC individua
nmont hly reports under seal and one hard copy and one el ectronic
copy in an Excel format of the state aggregate report in the
public file.” This will afford Staff of the Comm ssion, the
| ndependent Monitor, and the Auditor access to the report data

in a format that can be wused for further analysis. The
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Comm ssion will establish a docket in which all CPAP-rel ated
filings will be made (see 8 13.2 in Attachnents A and B).

d. As recommended by the Special Mster, 8§ 12.2
shoul d all ow Qmest the opportunity to make cash di sbursenments to
CLECs and the Special Fund through the neans of electronic
transfers. We agree with this option, and require additiona
| anguage be included in this section to give the CLECs sone
protection from potenti al di scrimnatory treatnment. The
pertinent part of 8 12.2 should read as foll ows:

However, once Qwmest and CLEC agree on a nethod of
payment (i.e., wire transfer or check), Qwest shal

not change +the nmethod of paynent wthout the
perm ssi on of CLEC.

(See 8 12.2 in Attachnments A and B).
G Legal Operation Of The CPAP

1. Suppl enment al Report and Recommendati on ( SR&R
at 11)

a. The Special Master recommends that 8§ 16.6 be
changed to state that Tier 1X “and Tier 1Y” paynents to a CLEC
are in the nature of |iquidated damages. As now written, there
is no nention of Tier 1Y paynents. The Special Master also
recomends that 8 16.7 be clarified to state that only the
rel evant finder-of-fact can judge what anount, iif any, of
payments under the CPAP should be offset from any judgnent in

favor of a CLEC in a related acti on.
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2. Deci si on
a. We accept t he Speci al Master’s
recommendati on. We adopt Qwest’s proposed | anguage for § 16.6.
We adopt the Joint CLECs’ proposed |anguage for § 16.7.

3. Di scussion (Qwest Comments at 10-11. Joint
Coments at 15.)

a. Qnvest agrees with the recommendation and
proposes | anguage to specify Tier 1Y paynents in 8§ 16.6.
Qnest notes that 8 16.6, which is expressly directed to the
mechani sm for seeki ng approval for CLEC recovery of contractua
danmages, contains a requirenment to offset paynents to CLECs.
Qnest further notes that 8 16.7 refers to a different offset.
According to Qmest, this is intended to address non-contractual
recovery by the CLEC for the same harm for which it received
paynents under the CPAP. Qwest has proposed | anguage be added
to 8 16.7 as foll ows:

Wth respect to contractual danmages sought pursuant to

Section 16.6, CLEC nust offset any award with any
payments made under this CPAP.

b. The Joint CLECs contend the |anguage they
propose for 88 16.6 and 16.7 captures the intent of the Speci al
Mast er .

C. We conclude that Qwest’s proposed | anguage
for 8§ 16.6 captures the Special Mster’s recomendation and is

sati sfactory. The |anguage proposed by Qwmest for 8§ 16.7,
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however, is in consistent with the Special Master’s
reconmendati on. The Joint CLECs’ |anguage for § 16.7 is
accept abl e because it capt ures t he Speci al Master’s
reconmendati on.

H. Additi on O New Measures For EELS

1. Suppl enmental Report and Recommendati on ( SR&R at
10)

a. The Special Master recommends that the CPAP
be revised in the near future to include obligations related to
Enhanced Extended Loop (EEL). Specifically, the follow ng
subneasures, for which Qwest <currently 1is neasuring and
reporting EELs, should be added to the CPAP. PIDs OP-3, OP-4,
OoP-5, OP-6, OP-15, MR-5, MR-6, MR-7, and MR-8. He further
recommends that Qwest should also be required to include
subnmeasures for pre-order activities for EELs by nmeasuring and
reporting EELs for PIDs PO-5 and PO-9, unless Qmest provides a
conpel ling reason not to do so. The EEL subneasures shoul d be
included as Tier 1A The statistical nethodology that
contenpl ated for loops in Sections 4 and 5 could be used for EEL
subnmeasures until a set of variance factors can be devel oped for
t he EEL subneasures.

2. Deci si on
a. We accept the recommendati on. Submeasur es

for EELs should be considered for addition to the CPAP at the
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first six-month review. The Comm ssion prefers, to the extent
possi bl e, that Qwmest devel op variance factor tables for the EEL
subnmeasures for consideration at the first six-nonth review
3. Di scussion (Qwest Comrents at 11.)

a. Qnest contends that EEL di saggregation for
PID PO-5, Firm Order Confirmations (FOCs) on Tinme, should be
added at the six-nonth review, because the neasurenent needs to
be devel oped and a standard needs to be identified. Qnest
estimates the devel opnent work will take three to four nonths.
Qvest commits to beginning the devel opnent process with a goal
of producing data for use at the six-nonth review

b. Qnest argues that EEL di saggregation for PID
PO-9, Tinely Jeopardy Notices, should not be added. Qnest
asserts that the two-way conmmunication (between a CLEC and
Qnest) associated with the provisioning of such designed
services takes the place of the jeopardy notice.

C. The Comm ssion acknow edges and approves of
Qnest’s willingness to undertake devel opnent to di saggregate PID
PO-5 for EELs and to begin producing data to be considered at
the first six-nonth review. W accept Qmest’s reasoning for not
di saggregating PID PO-9 for EELs and shall not require this

di saggregation at this tine.
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Ot her
1. Qvest Request to Address Possibility of Federal
Whol esal e Service Quality Rules (Qwest Comrents
at 11-12)
a. As framed by Qmest, the issue is whether the
CPAP needs to recognize, and to take into account, the FCC s
whol esal e service quality rules and renmedies to avoid Qwmest’s
having to pay both CPAP paynents and renedi es under federa
rul es.
2. Deci si on
a. The Conmm ssion denies Qamest’s proposal to
add | anguage to the CPAP to account for federal wholesale
service quality rules because no such rules have been
promnul gated by the FCC.

3. Di scussion (Qwmest Comments at 11-12. Qwest SGAT
8§ 16.4 at 17-18.)

a. This issue was not addressed in the Speci al
Master’s Supplenental Report. Qwmest raised this issue for the
first tinme in its coments on the Supplenmental Report. Qnest
proposed | anguage to be added to 8§ 16.4, which, it asserts
prevents Qwmest from having to pay both CPAP paynments and
remedi es under federal rules.

b. The Comm ssion agrees that, as a theoretical
matter, the CPAP should recognize, and take into account,

federal whol esale service quality rules to avoid Qunest’s paying
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twice for the same performance. This would treat state
whol esal e service quality rules and federal service quality
rules in a simlar manner. However, the FCC has not yet
promnul gat ed any federal whol esale service quality rules. Thus,
Qnest’ s proposal is premature. When and if the FCC pronul gates
federal service quality rules, the Comm ssion can consider
whet her or not to anmend the pertinent sections of the CPAP.
J. Acceptance OF The CPAP

1. Qnest shall file, within seven cal endar days of
the mailed date of this Order, a statenent verified by the
Senior Vice President of Policy, or a corporate officer of
simlar or higher rank having authority to make the
verification, indicating either acceptance or non-acceptance of
the Col orado Performance Assurance Plan contained in this
decision and its Attachnments and approved by the Conmm ssion.
The Qwest verified statenent shal | state «clearly and

unambi guously whet her Qwest accepts the CPAP contained in this

decision and its attachment. |If the verified statenent is not
cl ear and unanbi guous, the Comm ssion wll assunme that Qwest
does not accept the Conmm ssi on-approved CPAP and will recomend

to the Federal Communications Conmm ssion that Qwest has not
conplied with the public interest requirenents of 8§ 271
2. The Commi ssion finds that this clear statenent is

necessary to have Qwest’s acceptance or non-acceptance on record
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as soon as possible. If Qwest does not accept the CPAP
contained in this decision and its Attachnments, the Conmm ssion
wi || consider what additional proceedings, if any, are necessary
with respect to the Conmm ssion’s investigation into Qwest’s
conpliance with § 271. As the hearing comm ssioner and the
entire Conm ssion has made abundantly clear, Qwest acceptance of
t hi s Conm ssi on-approved CPAP is the sine qua non of a favorable
Conmmi ssion reconmmendation to the FCC. There wll be no
addi tional changes to the CPAP (other than to correct
t ypogr aphi cal errors and to nmeke nonnmaterial clarifying
changes). Therefore, Qwmest’s failure to accept the Comm ssion-
approved CPAP may well result in no further Conm ssion
proceedi ngs, or in substantially changed Comm ssi on proceedi ngs,

before the Comm ssion makes its recommendati on to the FCC.

V. ORDER
A It Is Ordered That:
1. Before receiving a favorable recommendati on of
8§ 271 conpliance, Qwest will inplement the CPAP consistent with

this Order and Attachment A, including Appendices A and B,
her et o. Attachnment A contains the actual SGAT | anguage that
must be adopted by Qwmest and inplenented as the CPAP for this
Comm ssion favorably to recommend 8§ 271 conpliance. The

recommended SGAT | anguage in Attachnent A reflects decisions
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from the original CPAP Orders, as well as any nodifications
ordered here. Attachnment B reflects the changes, in redline,
made to Attachment A of Decision No. RO1-1142-1.

2. Qvest shall file, within seven cal endar days of
the mailed date of this Order, a statenent verified by the
Senior Vice President of Policy, or a corporate officer of
simlar or hi gher rank having authority to make the
verification, indicating either acceptance or non-acceptance of
the Colorado Performance Assurance Plan contained in this
decision and its Attachnments and approved by the Conm ssion. The
Qnest verified statenment shall state clearly and unanbi guously
whet her Qmest accepts the CPAP contained in this decision and
its attachments.

3. Time Warner filed an objection to the decision of
the hearing comm ssioner remanding the four specific areas of
the CPAP to the Special Master. That notion is denied as npot.

4. Sua Sponte, we will strike the phrase in § 13.1
t hat reads “Begi nning 60 days after the Comn ssion’s adoption of
this CPAP,” as extraneous. Qmest has provided nock reports since
Decenber, 2001 and is required to continue to do so as ordered
in RO0O1-1142-1. These reports should now incorporate the
decisions in this order as applicable. Once Qnest receives § 271
approval fromthe FCC for Col orado, actual paynents to the CLECs

and the Special Fund shall begin.
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5. Sua Sponte, we have made other clarification and
t ypogr aphi cal changes throughout the CPAP | anguage attached to
this decision as Attachnments A and B. These are non-substantive
changes.

6. This Order is effective imediately on its
Mai | ed Dat e.

B. ADOPTED | N COVM SSI ONERS' DEL|I BERATI ONS MEETI NG
March 27, 2002.

THE PUBLI C UTI LI TI ES COVMM SSI ON
OF THE STATE OF COLORADO

Conmm ssi oners
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