RAILROAD CROSSING AGREEMENT

THIS AGREEMENT is entered into this ___ day of , 2006 by
and among the CITY OF KENNEWICK, a municipal corporation of the State of
Washington, hereafter referred to as “Kennewick”, the CITY OF RICHLAND, a
municipal corporation of the State of Washington, hereafter referred to as “Richland”,
Kennewick and Richland shall hereafter be jointly referred to as “Cities” and the PORT
OF BENTON, a municipal corporation of the State of Washington, hereafter referred to
as “Port”. ‘

WHEREAS, the Port is the owner of the Southern Connection of the Hanford
Railroad extending from Union Pacific Railroad track in Kennewick, Washington to
Horn Rapids Road in the City of Richland, Washington, hereafter referred to as the “Port
Railroad”.

WHEREAS, the Port acquired the Port Railroad from the United States and a
copy of the Indenture conveying the railroad to the Port is attached hereto as Exhibit 1.

WHEREAS, the Port has leased the Port Railroad to Tri-Cities & Olympia
Railroad, L.L.C. (hereafter “TC&ORR”). A copy of this Agreement is attached hereto as
Exhibit 2.

WHEREAS, the Kennewick owns The Center Parkway which is a public street
within the City of Kennewick and the City wishes to extend this street and utilities across
the Port Railroad in the location described on the attached Exhibit 3.

WHEREAS, the City of Kennewick has filed a petition with the Washington
Utilities and Transportation Commission to acquire an at-grade crossing over the railroad
lines owned by the Port and Union Pacific Railroad

WHEREAS, TC&ORR and Union Pacific are opposing the at-grade crossing for
the extension of The Center Parkway.

WHEREAS, the parties wish to provide in this Agreement for the acquisition of
easement across the Port Railroad and for the extension of roads and utilities across the
Port Railroad, subject to the rights of TC&ORR.

NOW THEREFORE, it is hereby agreed among the parties as follows:
1. The Port hereby agrees to grant Kennewick an easement, in the form

attached hereto as Exhibit 4, allowing the City to construct a railroad crossing for The
Center Parkway and to extend associated utilities across the Port Railroad within the legal



description attached hereto as Exhibit 3 subject to the terms and conditions set forth in
this Agreement.

2. The Cities acknowledge and agree that the easement is subordinate and
subject to the rights of United States set forth in the Indenture attached as Exhibit 1. In
. the event the Port reconveys the Port Railroad to the United States or the United States
takes possession or ownership of the Port Railroad, this Agreement will not be
enforceable against the United States. If the Port Railroad is reconveyed to the United
States for any reason, the reconveyance shall not be a breach of this Agreement and the
Port shall not be liable to the Cities for any loss the Cities may incur as a result of such
reconveyance.

3. The Cities acknowledge and agree that the easement is subject to the rights
of TC&ORR set forth in the Lease Agreement attached as Exhibit 2. The Cities must
obtain additional authority from TC&ORR, either by contract or by exercise of authority
granted by law, for the extension of The Center Parkway, construction of the crossing,
installation of equipment and maintenance and operation of the crossing and safety
equipment.

4. All improvements constructed within the Port Railroad right of way and
all equipment installed within the Port Railroad right of way shall be constructed or
installed in accordance with the plans and specifications in compliance with all applicable
federal codes and regulations, all State statutes and regulations and all local codes. At
least thirty days prior to the commencement of construction, the Cities shall provide
copies of the design documents to the Port and to TC&ORR for review. The Port and
TC&ORR may review the documents to determine whether the design complies with the
provisions of this Section. The Cities shall indemnify and hold the Port harmless from
any liability, cost or expense related to the design, construction of improvements or
installation of equipment and the Cities shall not allow liens or encumbrances attach to
the Port property by reason of the Cities’ activities within the Port Railroad right of way.
The review of the design documents by the Port and TC&ORR shall not relieve the Cities
of this obligation to indemnify the Port and it hold harmless.

5. The Cities shall maintain or provide for the maintenance of any
improvements constructed within the Port Railroad right of way and equipment installed
within the Port Railroad right of way, in compliance with all applicable federal codes and
regulations, all State statutes and regulations and all local codes, as the same may now
exist or as hereafter adopted. The Cities may contract with TC&ORR or its successor to
provide for maintenance of the equipment or improvements.

6. In the event the railroad operations permanently cease or the switching
operations are relocated and the Port agrees to allow the track or portions of the track to
be removed, the Cities shall bear the cost of any approved alterations to Center Parkway
or the railroad crossing equipment consistent with the standards set forth in Section 4 of
this Agreement. The Cities shall indemnify and hold the Port harmless from any liability,
cost or expense related to the design, construction of improvements or installation of




equipment and the Cities shall not allow liens or encumbrances attach to the Port property
by reason of the Cities’ activities within the Port Railroad right of way.

7. The Cities shall fund the maintenance of the safety equipment or warning
devices which it constructs or installs within the Port Railroad right of way. The Cities
shall provide all utilities and electrical power necessary to the safely operate the
improvements and equipment in the Port Railroad right of way, in accordance with all
applicable laws and regulations. The Cities shall indemnify and hold the Port harmless
from any liability, cost or expense related to the maintenance and operation of the safety
equipment and warning devices. The Cities may contract with TC&ORR or its successor
for maintenance of the safety equipment.

8. In consideration of the grant of the easement by the Port to Kennewick,
the Cities agree to indemnify and hold the Port, its employees and agents, harmless from
and against all claims, damages, losses and expenses including attorney's fees, court costs
and any costs of appeal, arising from any injury, death, or damage which may be
sustained, or incurred by any person or property and which may directly or indirectly
result from the Cities’ use of the easement; the negligent act or omission of the Cities,
their employees or agents; resulting from any act, omission, neglect or misconduct ir-
respective of whether claims, damages, losses or expenses were actually or allegedly
caused wholly or in part through the negligence of any other person or party; or arising
from any failure, neglect, act or omission by either City, its employees or agents with
regard to any law, requirement, ordinance or regulation of any governmental authority.
The scope of indemnity does not include claims referenced above that result solely from
acts, omissions, neglect, or misconduct of the Port, its employees, or agents. In any and
all claims against the Port, its employees or agents which are subject to this indemnity,
this indemnification obligation shall not be limited in any way by any limitation on the
amount or type of damages, compensation or benefits payable by or for the City under the
Washington Industrial Insurance Act, disability acts or other employee benefit acts.

9. This Agreement may be amended only by written agreement signed by all
of the parties.
10.  All notices and other communications provided for herein shall be validly

given, made or served, in writing and delivered personally or sent by certified mail
postage prepaid, to the addresses listed below:

CITY OF KENNEWICK
Kennewick City Manager
P.O. Box 6108
Kennewick, WA 99336

CITY OF RICHLAND:
Richland City Manager
P.O. Box

Richland, WA 99352




PORT

Executive Director

Port of Benton

3100 George Washington Way
Richland, WA 99352

Or to such other parties as designated in writing and delivered to the party receiving
notice as provided herein.

11.  This agreement will inure to the benefit of and be binding upon the
successors and assigns of the parties hereto; provided, however, that the parties hereto
may not assign this Agreement without the prior written consent of the non-assigning
party, which may not be unreasonably withheld or delayed.

12. The foregoing terms and conditions and the attached exhibits and addenda
represent the entire agreement between the Port and the City with respect to the subject
matter and supersede all prior and contemporaneous agreements or understanding that
parties may have. All pre-existing easements, crossing permits, or licenses with and
among other parties shall remain unaffected by this agreement.

13.  All questions concerning the interpretation or application of provisions of
- this agreement shall be decided according to the laws of the State of Washington. Venue
of any action based on this agreement shall be Benton County Superior Court.

14. Should it become necessary to enforce any provision of this agreement by
use of any court action or proceeding, the prevailing party shall be entitled to a
reasonable attorney’s fee, costs and expenses.

15.  The waiver of the breach of any provision herein by either party shall in
no way impair the right of either party to enforce that provision in any subsequent breach
thereof.

DATED this day of , 2006.




CITY OF KENNEWICK

~

Title: James R. Beaver, Mayor

Approved as to form:

) Fil
'ZIOBRO ‘

ewick City Attorney

CITY OF RICHLAND

By:

Title:

Approved as to form:

THOMAS O. LAMPSON
Richland City Attorney

PORT OF BENTON

By:

SCOTT D. KELLER
Executive Director
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INDENTURE

STATE OF WASHINGTON §
§

COUNTY OF BENTON §

THIS INDENTURE is effective the 1* day of October 1998, between the UNITED STATES OF

AMERICA, acting by and through the U.S. DEPARTMENT OF ENERGY, (the "Grantor") and the PORT OF
BENTON, acting through its Board of Commissioners, (the "Grantee") (collectively, the “Parties”™).

WITNESSETH:

WHEREAS, Grantor has owned and maintained certain real property and improvements thereto in or proximate to

Richland, Washington known as thé Hanford 1100 Area (the “Real Property”) and the Hanford Rail Line,
Southern Connection (the “Railroad”) and certain personal property appurtenant to said real property (“Personal
Property); and

WHEREAS, Grantor has determined that it is in the best interest of the UNITED STATES OF AMERICA to
convey said Real Property and Railroad to Grantee for the purpose of fostering economic development; and '

WHEREAS, Grantor has the authority to sell, lease, grant, and dispose of said Real Property, Railroad, and
Personal Property pursuant to the Atomic Energy Act of 1954, as amended, specifically Section 161(g) (42 U.S.
Code § 2201(g)); and .

WHEREAS, Grantor may need continued rail access to the Hanford Nuclear Reservation (the “Hanford Site™) for
so long as Grantor conducts operations at said site; and

WHEREAS, Grantee agrees to use said Real Property and Railroad to create economic and employment
opportunities in the community served by the PORT OF BENTON; and

WHEREAS, Grantee agrees to provide Grantor continued rail access to the Hanford Site for as long as Grantee
continues to maintain and/or operate the Railroad.

NOW THEREFORE, for the following consideration, the Parties agree as follows:
L DESCRIPTION OF PROPERTY AND CONVEYANCE

AL Grantor owns and maintains Real Property and improvements thereto having an area of
approximately 768 acres and containing 26 buildings, improved parking and other support areas,
and grassy swales, which is described in Attachment A. Grantor also owns and maintains the
Railroad and improvements thereto having an area of approximately 92 acres and linear track
length of approximately 16 miles, which is described, in part, in Attachment B. Finally, Grantor
owns Personal Property that is described in Attachment C. Grantor hereby grants, conveys, and
forever quitclaims to Grantee, without warranty, either express or implied, said Real Property,
Railroad, and Personal Property on an "as is” and “where is" basis and subject to certain terms,
reservations, restrictions, licenses, easements, covenants, equitable servitudes, contracts, leases,
and other conditions set forth in this instrument. The quitclaim deed (the “Deed”) conveying
said Real Property, Railroad, and Personal Property is attached (see Attachment D).

B. The descriptions of the Real Property, Railroad, and Personal Property set forth, respectively, in-

Attachments to this Indenture and any other information provided herein are based on the best
information available to Grantor and believed to be correct, but an error or omission, including,
but not limited to, the omission of any information available to Grantor or any other Federal

EXHIBIT 1



agency, shall not constitute grounds or reason for noncompliance with the terms of this Indenture
or for any claim by Grantee against the UNITED STATES OF AMERICA including, without
limitation, any claim for allowance, refund, deduction, or payment of any kind.

C. Grantor shall make reforms, corrections, and amendments to the Deed if necessary to correct
such Deed or to conform such Deed to the requirements of applicable law.

CONSIDERATION

Grantor’s conveyance is in consideration of the assumption by Grantee of all Grantor’s maintenance
obligations and its taking subject to certain terms, reservations, restrictions, licenses, easements,
covenants, equitable servitudes, contracts, leases, and other conditions set forth in this instrument.

TITLE EVIDENCE

Grantee reserves the right to procure a title report and/or obtain a title insurance commitment issued by a
licensed Washington Title insurer agreeing to issue to Grantee, upon recordation of the Deed, a standard
owner’s policy of title insurance insuring Grantee’s good and marketable title to said Real Property and
Railroad. '

COSTS OF RECORDATION

Grantee shall pay all taxes and fees imposed on this transfer and shall obtain at Grantee’s expense and
affix to the Deed such revenue and documentary stamps as may be required by Federal, State of
Washington, and local laws and ordinances. The Deed and any security documeits shall be recorded by
Grantee in the manner prescribed by State of Washington and Benton County recording statutes.

EASEMENTS, RESTRICTIONS, AND LIMITATIONS

A, Grantor retains an easement, described in the Deed found at Attachment D, on the road known as
Stevens Drive that extends north from the junction of Spengler Street to Horn Rapids Road (the
“Road”). Grantee shall have a right of first refusal governing any conveyance in the Road by
Grantor.

B. Grantee- shall take title subject to all public utility and other easements on record, described in
Attachment E, and any other zoning regulations and restrictions appearing on plats, in the Deed,
or in any title report prepared to support this transfer of Real Property and the Railroad.

C.  Grantor retains an easement, described in Attachment F, for Grantor’s existing infrastructure,
including telecommunications infrastructure, on the Real Property and Railroad. Grantee shall
reasonably negotiate and convey no-cost new easements to support access to existing or new
infrastructure of any type or to improve on said infrastructure.

D. Grantor shall have until March 31, 1999, to remove personal property not conveyed to Grantee

and cultural artifacts described in Section XXIII below from buildings on the Real Property and
the Railroad and vacate any of the buildings in which it currently operates.

E. Grantee shall take title subject to the use permit, described in Attachment F, executed between
the Home Depot and Grantor.

LICENSES

A Grantor reserves unto itself a no-cost license for whole or partial use of the buildings described in

Attachment G and a parking lot for use by Grantor’s Safeguards and Security Division to conduct



its “Emergency Vehicle Operations course”. The term for these licenses also is listed in
Attachment G, said licenses terminating upon: (i) early abandonment of licenses upon
notification to Grantee; or (i) expiration of licenses unless renewed. Renewal shall be in at
Grantor’s option for one-(1) year periods not to exceed a total of ten (10) periods, and Grantee
shall presume that said options are exercised unless notice declining renewal is received within
thirty (30) days or more of each license expiration. Grantor shall cooperate with Grantee in the
event that Grantee has a commercial tenant for space licensed by Grantor, and to the extent
practicable, abandon such license(s) if (i) such abandonment is in the best interest of the
UNITED STATES OF AMERICA, and (ii) substitute space is made available by Grantee, if
Grantor requires such space and it is not available within the Hanford Site.

Grantor’s operations in those buildings and the parking lot in which it retains licenses shall be:
(i) conducted in a neat and orderly manner so as not to endanger personnel or property of
Grantee or Grantee’s other licensees, lessees, and invitees; and (ii) in compliance with all
applicable laws, regulations, rules, and ordinances. In the event that the buildings licensed to
Grantor become unsuitable for occupancy for any reason, including damage, destruction, or
collective wear and tear, Grantor reserves the right to restore the buildings during the term of the
licenses.

Before expiration or prior termination of building licenses, Grantor shall restore the buildings or
building interiors to the condition in which they were conveyed or to such improved condition as
may have resulted from any improvement made therein by Grantee during license terms, subject
to ordinary wear and tear for which Grantor is not liable hereunder.

Grantor shall be responsible for all utilities and maintenance associated with operations
conducted in the building under license. In the event that partial building space is used, Grantor
and Grantee shall agree on a suitable prorated amount for building utilities and maintenance that
Grantor shall be responsible to pay to Grantee periodically.

Grantor reserves to the General Services Administration (“GSA™) a license to site a double-wide
trailer and use parking spaces and a portion of the parking lot for enclosed storage on the Real
Property located south of building 1175 (address: 2565 Stevens Drive, Richland, Washington) to
have and use until abandoned. GSA shall be responsible for all utilities and maintenance
associated with operations conducted from its trailer.

Grantor reserves unto itself a no-cost license providing access to the Railroad for as long as
Grantee maintains and/or operates said Railroad. Grantor shall pay published tariffs as
applicable.

CONDITION OF REAL PROPERTY AND MAINTENANCE OF RAILROAD

A

Grantor shall clean the Real Property to an “industrial use" standard prior to transfer under this
Indenture and subsequent abandonment of licenses. All buildings, utilities, and other property
conveyed will be transferred in "as is" and "where is" condition as at the signing hereof, without
any warranty or guarantee, expressed or implied, of any kind or nature, except as otherwise
expressly stated in this Indenture. Grantor shall not be obligated to repair, replace, or rebuild any
structures if and when licenses are abandoned except when Grantor’s use resulted in damages
exceeding ordinary wear and tear. Except as provided for in Section VIIL below, Grantor shall
not be responsible for any liability to Grantee or third persons arising from such condition of the
Real Property. The failure of Grantee to inspect fully the Real Property or to be fully informed as
to the condition thereof will not constitute grounds for any noncompliance with the terms of this
Indenture.



For so long as Grantee continues to maintain and/or operate the Railroad (or Grantee’s similarly
situated successor(s)), Grantee shall maintain the Railroad, including all structures,
improvements, facilities and equipment in which this instrument conveys any interest, at all
times in safe and serviceable condition, to assure its efficient operation and use, provided,
however, that such maintenance shall be required as to structures, improvements, facilities and
equipment only during the useful life thereof, as determined jointly by Grantor and Grantee.

VII. WARRANTIES AND REPRESENTATIONS

A,

Grantor represents and warrants under its enabling legislation (the Atomic Energy Act of 1954,
as amended) that: (i) it has the full capacity, power and authority to enter into this Indenture and
the transactions contemplated herein; and (ii) the execution, delivery and performance by
Grantor of this Indenture has been duly authorized and approved by all necessary governmental
action on the part of Grantor.

Grantee represents and warrants that: (i) it is a political instrumentality of the State of
Washington and duly organized under laws of the State of Washington; (ii) it has full capacity,
power and authority to enter into and perform this Indenture and the continuing obligations
contemplated herein; and (iii) the execution, delivery and performance by Grantee of this
Indenture have been duly and validly authorized and approved by all necessary action on the part
of Grantee.

Grantor represents that, to the best of Grantor’s knowledge, there are no facts known to Grantor
that materially affect the value and condition of the Real Property and Railroad that are not
readily observable by Grantee or that have not been disclosed to Grantee. The Parties
acknowledge that in the course of abandoning any licenses, Grantor may learn additional facts
regarding the value and condition of the Real‘Property. Grantor shall identify such facts and
disclose them to Grantee in a timely manner. ‘

Pursuant to the Comprehensive Environmental Response, Compensation, and Liability Act of
1980, as amended, (‘CERCLA™) Section 120(h)(1) (42 U.S. Code § 9620(h)(1)), and 40 U.S.
Code of Federal Regulations Part 373, Grantor has made a complete search of its records
concerning the Real Property and Railroad. These records indicate that hazardous substances, as
defined by CERCLA Section 101(14), have been stored, disposed, or generated on the Real
Property during the time Grantor owned said Real Property. Quantities of hazardous substances
were released or disposed of on the Real Property during the course of ownership by Grantor, and
the Real Property was listed on the National Priorities List by the Environmental Protection
Agency (“EPA”). Said Real Property was remediated and removed from the National Priorities
List in September 1996. Grantor agrees to meet all CERCLA obligations associated with the
transfer of the Real Property now or in the future upon notice by Grantee.

All remedial actions necessary to protect human health and the environment with respect to any
such hazardous substances remaining on the Real Property have been or will be taken before the
date of transfer, and any additional remedial actions found to be necessary by regulatory
authorities with jurisdiction over the Real Property or Railroad attributable to contamination of
hazardous substances shall be conducted by Grantor at Grantor’s expense.

g ). & ASSIGNMENT OF LEASES AND CONTRACTS

A

Grantor hereby assigns Parts 1, 2, and 3 of the lease dated May 1, 1996, (see Attachment H)
executed between Grantor and R.H. Smith Distributing Co., Inc. (“Smith”) for fuel oil
distribution from building 1172A. Grantee hereby accepts the obligations of Grantor under this
lease in consideration of the payments by Smith for building 1172A operations, which are
assigned herewith to Grantee. Grantor shall notify Smith of assignment.



Grantor hereby assigns the lease dated March 5, 1998, (see Attachment H) executed between
Grantor and Livingston Rebuild Center, Inc. (“LRC”) for equipment repair services in building
1171. Grantee hereby accepts the obligations of Grantor under this lease in consideration of the
payments by LRC for building 1171, which are assigned herewith to Grantee. Grantor shall
notify LRC of assignment.

Grantor hereby assigns two agreements, a supplemental agreement, and permit made among and
by the Atomic Energy Agency (and its successors), Burlington Northern, Inc.; Oregon-
Washington Railroad & Navigation Company; and Union Pacific Railroad Company governing

access to the Railroad (see Attachment H). Grantee hereby accepts the obligations and

considerations under this agreement and permit. Grantor shall notify successors Burlington
Northern and Union Pacific of these assignments.

X OTHER AGREEMENTS

A

No prior, present, or contemporaneous agreements shall be binding upon Grantor or Grantee
unless specifically referenced in this Indenture. No modification, amendment, or change to this
Indenture shall be valid or binding upon the Parties unless in writing and executed by
representatives authorized to contract for the Parties.

Grantor on written request from Grantee may grant a release from any of the terms, reservations,
restrictions and conditions contained in the Deed. Grantor may release Grantee from any terms,
restrictions, reservations, licenses, easements, covenants, equitable servitudes, contracts, leases,
and other conditions if Grantor determines that the Real Property and Railroad no longer serve
the purposes for which they were conveyed or the Grantee determines that continued ownership
of the Railroad is no longer economically viable. All or any portion of the Real Property or
Railroad may be reconveyed to Grantor subject to the conditions detailed in Section XVII. below.

XL NOTICES

Any notices required under this Indenture shall be forwarded to Grantor or Grantee, respectively, by
Registered or Certified mail, return receipt requested, or by overnight delivery, at the following addresses:

Realty Officer
U.S. Department of Energy
Richland Operations Office
P.0. Box 550, G3-18
Richland, Washington 99352

Executive Director
Port of Benton
3100 George Washington Way
Richland, Washington 99352

X1 - LIMITATION OF GRANTOR’S AND GRANTEE’S OBLIGATIONS

A.

The responsibilities of Grantor, as described in this Indenture, are subject to: (i) the availability
of appropriated program funds for remediation and operation of the Hanford Site; and (ii) the
federal Anti-Deficiency Act (31 U.S. Code §§ 1341 and 1517).

Grantee shall, to the extent permitted under applicable law, indemnify and defend the United
States against, and hold the UNITED STATES OF AMERICA harmless from, damages, costs,
expenses, liabilities, fines, or penalties incurred by Grantor and/or third parties and resulting




from Grantee’s activities on the Real Property and Railroad, or any part thereof, including
releases or threatened releases of, or any other acts or omissions related to, any hazardous wastes,
substances, or materials by Grantee and any subsequent lessee or owner of the Real Property or
Railroad or any subdivision thereof, their officers, agents, employees, contractors, sublessees,
licensees, or the invitees of any of them.

Grantee hereby releases the UNITED STATES OF AMERICA, and shall take whatever action
may be required by Grantor to assure the complete release of the UNITED STATES OF
AMERICA from any and all liability for restoration or other damage under the Deed or other
agreement covering the use by Grantee or its licensees, invitees, and lessees of any Real Property
transferred by this instrument.

Grantee’s responsibilities for maintenance and operation of the Railroad under the terms of this
Indenture are subject to the economic viability of the Railroad. Section XVII. below shall apply
if Grantee determines that economic viability is impossible after ten (10) years.

XIIl. RIGHT OF ACTION

The provisions of this Indenture are not intended to benefit third persons, and breach thereof shall not be
the basis for a cause of action by such third person against either Grantor or Grantee.

XIV. DISPUTES

A

Except as otherwise provided in this Indenture, any dispute concerning a question of fact that is
not disposed of by agreement between the Parties shall be submitted for decision by the Manager,
U.S. Department of Energy, Richland Operations Office, or his successor in function (“Manager-
RL). The Manager-RL shall, within twenty (20) days, mail or otherwise furnish a written
decision to Grantee. The decision of the Manager-RL, shall be final and conclusive unless,
within twenty (20) calendar days from the date of receipt of such copy, Grantee mails or
otherwise furnishes to the Manager-RL, a written appeal addressed to the Associate Deputy
Secretary for Field Management (FM-2). The decision of the Associate Deputy Secretary for
Field Management (FM-2), this officer's successor, or the duly authorized representative for the
determination of such appeals shall be presented in writing within twenty (20) calendar days
from receipt of notice of appeal and shall be final and conclusive unless determined by a court of
competent jurisdiction to have been fraudulent or capricious, or arbitrary, or so grossly erroneous
as necessarily to imply bad faith, or not supported by substantial evidence. In connection with
any appeal proceeding under this Section, Grantee shall be afforded an opportunity to be heard
and to offer evidence in support of its appeal. Pending final-decision of a dispute under this
Section, Grantee shall proceed diligently with the performance of this Indenture in accordance
with the decision of the Manager-RL.

This Section shall not preclude consideration of questions of law in correction with decisions
provided for herein. Nothing in this Section, however, shall be construed as making final the
decision of any administrative official, representative, or board on a question of law.

XV. PLANNING AND DEVELOPMENT

A,

Grantor is aware that Grantee is acquiring the Real Property and Railroad for development for
industrial use. Accordingly, Grantor agrees that it shall cooperate reasonably with Grantee and
sign such documents and undertake such other acts, without incurring costs or liability, that are
necessary for Grantee to complete the planning, zoning, and development of the Real Property
and Railroad, the resale and marketing of any portion of the Real Property, and the formation
and operation of special districts, metropolitan districts, and other quasi-governmental entities
organized for the purpose of providing infrastructure facilities and services to or for the benefit of




the Real Property and Railroad.

Without incurring costs or liability, Grantor will cooperate reasonably with Grantee by signing
such documents necessary for Grantee to apply to the Auditor and to the Treasurer of Benton
County, Washington and to the Washington State Department of Revenue for tax valuation or
abatement with regard to the Real Property that Grantee intends to sell. Upon request by
Grantee, Grantor will execute and deliver to and in the name of Grantee one or more easements,
accompanied by a legal description, for subsequent re-grant to local utility providers, for the
purpose of installing new utility systems and relocating any existing systems, on any portion of
the Real Property in which Grantor retains an interest. Other easements include, without
limitation easements for ingress and egress and private utility lines required in connection with
any portion of the Real Property and Railroad being conveyed. Such easement documents shall
be in form and content satisfactory to Grantor and Grantee.

XVL SUCCESSORS AND ASSIGNS

A

The covenants, provisions, and agreements contained herein shall in every case be binding on
and inure to the benefit of the Parties hereto and their respective successors. The rights and
responsibilities under this Indenture may not be assigned by Grantee within ten (10) years of the
date of this Indenture without the written consent of Grantor, said consent not being
unreasonably withheld.

Grantee shall not enter into any transaction that would deprive it of any of the rights and powers
necessary to perform or comply with any or all of the terms, reservations, restrictions, licenses,
easements, covenants, equitable servitudes, contracts, leases, and conditions set forth herein, and
if an arrangement is made for management or operation of the Real Property and Railroad by any
agency or person other than Grantee, it shall reServe sufficient rights and authority to ensure that
said Real Property and Railroad shall be operated and maintained in accordance with the terms,
reservations, restrictions, licenses, easements, covenants, equitable servitudes, contracts, leases,
and conditions.

XVIL REVERSIONARY INTEREST

A

For the ten (10) years next following the effective date of this Indenture, in the event that any of
the aforesaid terms, reservations, restrictions, licenses, easements, covenants, equitable
servitudes, contracts, leases, and conditions are not met, observed, or complied with by Grantee,
whether caused by the legal inability of said Grantee to perform any of the obligations herein set
out, or otherwise, the title, right of possession, and all other rights conveyed by the Deed to
Grantee, or any portion thereof, shall at the option of Grantor revert to the UNITED STATES OF
AMERICA in its then existing condition sixty (60) days following the date upon which demand
to this effect is made in writing by Grantor or its successor, unless within said sixty (60) days
such default or violation shall have been cured and all such terms, reservations, restrictions,
licenses, easements, covenants, equitable servitudes, contracts, leases, and conditions shall have
been met, observed, or complied with, in which event said reversion shall not occur, and title,
right of possession, and all other rights conveyed, except those that have reverted, shall remain
vested in Grantee.

The Railroad shall be used and maintained for the purposes for which it was conveyed, and if
said Railroad ceases to be used or maintained for such purposes, all or any portion of the Railroad
shall, in its then existing condition, at the option of Grantor, revert to the UNITED STATES OF
AMERICA. If Grantor notifies Grantee or its similarly situated successor(s) that rail service no
longer is required, such reversionary interest shall terminate and Grantee shall be free to abandon
or convert the use of any portion or all of the Railroad.



C. Grantee agrees that in the event Grantor exercises its option to revert all right, title, and interest
in and to any portion of the Real Property or Railroad to the UNITED STATES OF AMERICA
or Grantee voluntarily returns title to said Real Property and Railroad in lieu of a reverter, then
Grantee shall provide protection to, and maintenance of said Real Property and Railroad at all
times until such time as the title actually reverts or is returned to and accepted by the UNITED
STATES OF AMERICA. Such protection and maintenance shall, at a minimum, conform to the
standards prescribed in 41 U.S. Code of Federal Regulations § 101-47.4913 in effect as of the
date of the conveyance.

XVIIL USE OF REAL PROPERTY AND RAILROAD

Grantee shall use and maintain the Real Property and Railroad on fair and reasonable terms without
unlawful discrimination. In furtherance of this condition (but without limiting its general applicability
and effect) Grantee specifically agrees that: (i) it will establish such fair, equal, and nondiscriminatory
conditions to be met by all users of the Real Property and Railroad, provided that Grantee may prohibit or
limit any given type and kind of use if such action is necessary to promote safe operations; (ii) in its
operation and the operation of the Real Property and Railroad, neither it nor any person or organization
occupying space or facilities thereupon shall discriminate against any person or class of persons by reason
of race, color, creed, sex, age, marital status, political affiliation or non-affiliation, national origin,
religion, handicap or sexual orientation in the use of any of the facilities provided for the public; and (iii)
that in any agreement, contract, lease, or other arrangement under which a right or privilege granted to
any person, firm or corporation to conduct or engage in any lawful activity, Grantee shall insert and
enforce provisions requiring the party to: (i) furnish said service on a fair, equal and nondiscriminatory
basis to all users thereof: and (i) charge fair, reasonable, and nondiscriminatory prices for each unit for
service, provided, that the contractor may be allowed to make reasonable and nondiscriminatory
discounts, rebates, or other similar types of price reductions to volume purchasers.

XIX. ACCESS

A, Subject to the provisions of Section V.A. above, Grantee shall, insofar as it is within its powers
and to the extent reasonable, adequately protect the land access routes to the Real Property and
Railroad. Grantee shall, either by the acquisition and retention of easements or other interests in
or rights for the use of land or by adoption and enforcement of zoning regulations, prevent the
construction, erection or alteration of any structure in the access routes {0 and from the Real
Property and Railroad.

B. Grantor reserves the right of access to those portions of the Real Property and Railroad for the
purpose of construction, installing, maintaining, repairing, operating, and/or removing utility,
telecommunications, or well monitoring equipment over, under, across, and upon the Real
Property and Railroad. '

XX, SEVERABILITY

If the construction of any of the foregoing terms, reservations, restrictions, licenses, easements, covenants,
equitable servitudes, contracts, leases, and conditions recited herein as provisions or Attachments, or the

- application of the same as provisions in any particular instance is held invalid, the particular term,
reservation, restriction, license, easement, covenant, equitable servitude, contract, lease, or condition in
question shall be construed instead merely as conditions upon the breach of which Grantor may exercise
its option to cause the title, interest, right of possession, and all other rights conveyed to Grantee, or any
portion thereof, to revert to it. ‘The application of such terms, reservations, restrictions, licenses,
easements, covenants, equitable servitudes, contracts, leases, and conditions as provisions elsewhere in the
Indenture and the construction of the remainder of such terms, reservations, restrictions, licenses,
easements, covenants, equitable servitudes, contracts, leases, and conditions as provisions shall not be
affected thereby.



GRANTEE’S STATUS

Grantee shall remain at all times a political instrumentality of Benton County, State of Washington.

ENVIRONMENTAL DISCLOSURES

A

Lead-Based Paint Conditions.

1.

Prior to use of any Real Property by children under seven (7) years of age, Grantee shall
remove all lead-based paint hazards and all potential lead-based paint hazards from the
said Real Property in accordance with all federal, State of Washington, and local lead-
based paint laws, rules, regulations, and ordinances.

Grantee agrees to indemnify Grantor and the UNITED STATES OF AMERICA to the
extent allowable under applicable law from any liability arising by reason of Grantee's
failure to perform Grantee's obligations hereunder with respect to the elimination of
immediate lead-based paint health hazards, the prohibition against the use of lead-based
paint, and Grantee's responsibility for complying with applicable federal, State of
Washington, and local lead-based paint laws, rules, regulations, and ordinances.

Presence of Asbestos.

1.

Grantee is informed that the Real Property may be improved with materials and
equipment containing asbestos-containing materials. The Due Diligence Assessment
Report (see Attachment I) prepared by R.E. Morgan for Fluor Daniel Hanford, Inc. on
August 28, 1998, discloses the condition and probable locations of asbestos-containing
materials. Grantee is cautioned that unprotected or unregulated exposure t0 asbestos in
product manufacturing and building construction workplaces have been associated with
asbestos-related diseases. Both the Occupational Safety and Health Administration
(“OSHA”) and the EPA regulate asbestos because the potential hazards associated with
exposure to airborne asbestos fibers. Both OSHA and EPA have determined that such
exposure increases the risk of asbestos-related diseases, which include certain cancers
and which can result in disability or death.

Grantee is invited, urged, and cautioned to inspect the Real Property to ascertain the any
asbestos content and condition and corresponding hazardous or environmental
conditions relating thereto. Grantor shall assist Grantee in obtaining any authorization
that may be required to carry out any such inspection. Grantee shall be deemed to have
relied solely on its own judgement in assessing the overall condition of all or any portion
of the Real Property, including without limitation, any asbestos hazards or concerns.

Presence of Polychlorinated Biphenvls. Except for the 1162 and 1163 facilities, buildings on

the Real Property were constructed prior to the enactment of the Toxic Substances Control Act of
1976, as amended, (15 U.S. Code §§ 2601 - 2692) that banned the manufacture of
polychlorinated biphenyls (“PCBs”). Fluorescent light fixtures may contain ballasts with trace
amounts of PCBs. Spills from overheated ballasts and ballast management (e.g., removal from
service) are subject to requirements found in 40 U.S. Code of Federal Regulations Part 761.

Grantor’s Disclaimer.

L

No warranties, either express or implied, are given with regard to the condition of the
Real Property including, without limitation, whether the Real Property does or does not



contain lead-based paint, asbestos, PCBs or petroleum residues attributable to past
operations (see “Environmental Assessment for the Transfer of 1100 Area, Southern
Rail Connection and Rolling Stock, Hanford Site, Richland, Washington,” also
contained in Attachment I) or is not safe for a particular purpose. The failure of Grantee
to inspect or to be fully informed as to the condition of all or any portion of the Real
Property shall not constitute grounds for any claim or demand for adjustment or
noncompliance with the terms of this Indenture.

2. Grantor assumes no liability for damages for personal injury, illness, disability, or death
to Grantee or to Grantee’s successors, assigns, employees, invitees, or any other person
subject to Grantee’s control or direction or to any other -person, including members of
the general public, arising from or incident to the purchase, transportation, removal,
handling, use, disposition, or other activity causing or leading to contact of any kind
whatsoever with asbestos on the Real Property, whether Grantee has properly warned or
failed to properly warn the individuals(s) injured.

XXIOI. CULTURAL ARTIFACTS AND HISTORIC STRUCTURES

A. Grantor conducted an inspection of the Real Property on February 3, 1998, in compliance with
Part V, Paragraph C of the “Programmatic Agreement for the Built Environment,” which states
that the Grantor's Cultural Resources Program shall undertake a cultural assessment of the
contents of historic buildings and structures to locate and identify artifacts that may have
interpretive or educational value as exhibits for local, State of Washington, or national museums.
Said assessment has been completed, and artifacts identified are listed in Attachment J.

B. Grantor and Grantee shall jointly execute a Memorandum of Understanding (“MOU™) with the
Washington State Department of Community, Trade, and Economic Development, Office of
Archeology and Historic Preservation that will address cultural resource issues associated with
the Real Property and Railroad. After joint negotiation of an acceptable MOU, Grantee shall be
bound by the terms of said MOU for the purposes of cultural artifacts disposition and care under
the terms of this Indenture.

IN WITNESS WHEREOF, the Parties, by and through their authorized representatives, have executed the
foregoing Indenture on the date first written above.

United States of America by and through the U.S. Department of Energy

GRANTOR:

” Realq’z Officer, Richland Operations Office

Date: A %’ (\Cicl %

 Witnessed by I'\Iotary Public: WL &1/474“ ‘/< . 4@% %‘% UMZ”%;)L/ ng}&u

My Commission Expires:__{ { /r.l7 0 % 2007
\
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Port of Benton, Washington
GRANTEE:

By: C%/.’/f,’v’/l%

Ben Bennett,‘ Executive Directo?, Port of Benton, Washington

Date:
Witnessed by Notary Public: 2 0 : W ~—
- \
My Commission Expires: \/(/Cé(«f @.’. Cgm&‘ ;‘o@ta--ﬁ:.‘oo“l.
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RAILROAD LEASE
Port of Benton-Tri-City Railroad Company

PARTIES:

LESSOR: PORT OF BENTON, a municipal corporation of the State of Washington,
hereafter "Port".

- TENANT: TRI-CITY RAILROAD COMPANY, L.L.C., a Washington limited
liability company hereafter "Tenant". '

RECITALS:

WHEREAS, the Port acquired the Southern Connection of the Hanford Railroad from the
United States Department of Energy (hereafter “DOE”) to prevent the closure of the railroad and
to maintain railroad operations for economic development purposes.

WHEREAS, DOE conveyed the former 1100 Area to the Port to enable the Port to
generate revenues to pay the costs of operation and maintenance of the railroad.

WHEREAS, the Port entered into an Operations and Maintenance Agreement with
Livingston Rebuild Company dated October 1, 1998 which has been assigned to the Tenant and
this agreement requires the Port to pay certain expenses related to the railroad, including
insurance premiums, in excess of $100,000.00 per year and the Port has the responsibility for the
inspection, maintenance and replacement of the bridges and overpasses.

WHEREAS, the Port has been required to pay for the replacement of a section of the
railroad bridge which was destroyed by fire.

WHEREAS, the Port entered into a Building Lease with Livingston Rebuild Company for
the railroad maintenance building in the Port’s Manufacturing Mall (formerly DOE’s 1100
Area), which Lease has been assigned to the Tenant.

WHEREAS, the parties wish to transfer the costs associated with the operation of the
railroad, including the insurance and the responsibility for the inspection and maintenance of the
bridges and overpasses to the Tenant.

EXHIBIT 2



WHEREAS, the Port has been required to respond to an inquiry by the Railroad

Retirement Board concerning the Port’s liability for pension payments as an railroad operator and
the Port wants to avoid classification as a railroad operator.

WHEREAS, the Port wishes to transfer the responsibility for rail operations and for
negotiating with major carriers to the Tenant and to relieve the Port of the responsibility for such
activities; now therefore it is hereby agreed among the parties as follows:

AGREEMENTS:

1. LEASE. Port hereby leases to Tenant upon the terms, covenants and conditions
contained herein, the real and personal property known as the Port of Benton Railroad Southern

Connection and the 1171 Building (hereafter the "Property™). The real property is described on
Attachment 1.

1.1 The Property consists of approximately 16 miles of railroad trackage and
right of way extending from the Richland Connection in Kennewick, Washington to the Port of
Benton’s Manufacturing Mall in Richland, Washington, and generally bordered by Homn Rapids
Road on the north, formerly known as the 1100 Area, including the tracks, bridges, trestles,

crossings and maintenance equipment. The equipment and fixtures are more particularly
described on Attachment 2 to this Agreement.

1.2 The Tenant has been operating the Port of Benton railroad and has
occupied the 1171 Building since October, 1998 and is fully familiar with the Property and
agrees to take the Property in its present condition, and subject to the restrictions contained in the
Indenture between the United States of America and the Port, the amendments thereto, and the
Quit Claim Deed from the United States of America, copies of which has been provided to the
Tenant. The Tenant agrees to take the Property in its present condition without warranties. The
Tenant is relying upon its own inspections of the Property to determine whether to enter into this
Lease, and the Tenant is not relying upon any representation made by the Port, its employees or
agents, except as specifically set forth in this Lease.

1.3 The Port may acquire trackage rights to use additional railroad tracks
owned by DOE serving the Hanford Project. To the extent that the Port acquires additional
trackage rights from the DOE, the Port will attempt to negotiate an agreement with the Tenant to
add the track rights to this agreement, if permitted by the terms of any agreements with the
United States and to the extent the terms of the agreement for trackage rights are acceptable to
the Tenant. An agreement to add additional track to this agreement, may require the Tenant to
pay additional fees to the Port based upon volume of traffic over the tracks. Provided, that the
Port may cancel any agreement with the United States for trackage rights without any further
obligation to Tenant. Provided, further, in the event the Port terminates its agreement with the

United States for trackage rights, the Tenant shall be free to negotiate with the United States for
the trackage rights.
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1.4 The Port of Benton currently has a Memorandum of Agreement with DOE to
use the track north of Horn Rapids Road to the Energy Northwest Generating Station site, which
the Port agrees to allow the Tenant to utilize under the terms of this Lease, provided that the
Tenant maintains the track as herein required. DOE has proposed 2 Memorandum of Agreement
with the Port of Benton for use of the Hanford Railroad north of the Energy Northwest
Generating Station. After the execution of the MOA by the Port and DOE, the Port will permit
the Tenant to utilize additional track which is covered by the MOA, provided that the Tenant
complies with the terms and conditions of the MOA and subject to the provisions of this Lease.

_ 2. TERM. This lease shall run for a period of ten years commencing on the 1st day
of August, 2002 and terminating on the 31st day of March, 2012.

2.1  The Tenant shall have the option to extend this Lease for two additional

terms of ten years each after the expiration of the initial term and after the expiration of the first
renewal term.

2.2 The option to extend this Lease shall be deemed to have been exercised
unless the Tenant shall give the Port written notice of its intent not to exercise an option at least

one hundred eighty (180) days prior to termination of the initial term or the expiration of the first
renewal term.

2.3 The Tenant may only exercise the right to extend the term of this Lease if
the Tenant is not in material default in the performance of the terms of this Lease at the time the
Tenant exercises the option or at the time an option is deemed to be exercised under Section 2.2.

2.4 Inthe event the Tenant elects not to exercise the Lease extension as provided
in this Section, then this Lease shall terminate and the Tenant shall have no further rights under
the terms of the Lease.

3. RENT. Tenant shall pay rent, in advance on the first day of each month during the
term of this lease, in the following amounts:

3.1 During the initial term of the lease, the parties have agreed that the monthly
rental for the real property, railroad trackage, right of way and building more particularly
described in Attachment 1, shall be $2,000.00, plus the applicable leasehold tax as hereafter
provided. '

3.2 In addition to the rent for the real property, the Tenant shall pay $2,000.00
per month as rent for the railroad maintenance and operation equipment owned by the Port and
more particularly described on Attachment 2. The Tenant shall be responsible for the payment of
any sales tax which may be payable as a result of the lease of equipment.

3.3 Rent payments shall be made payable to the Port of Benton and shall be
paid at the Port offices at 3100 George Washington Way, Richland, Washington, or at such other
address as the Port shall direct in writing.



34 In addition to the rent provided for herein, the Tenant shall pay the
Leasehold Tax as required by the Revised Code of Washington Chapter 82.29A, as the statute
may be hereafter amended. The Leasehold Tax shall be paid with each monthly installment of
rent. The current leasehold tax rate is 12.84%.

3.5 Commencing five (5) years from the commencement date of this lease, and
on every anniversary thereafter, the minimum rent set forth in sections 3.1 and 3.2 shall be
increased in order to reflect the proportionate increase, if any, occurring between the
commencement date and such adjustment date in the cost of living as indicated by the Consumer
Price Index for Urban Consumers -Western US Average - All Items, as published by the U.S.
Department of Labor's Bureau of Labor Statistics (the "Index"). Such adjustment shall be
accomplished by multiplying the numerator of which shall be the Index level as of the J anuary
preceding the date of adjustment, and the denominator of which shall be the Index level as of the
January preceding the Lease commencement date. Any adjustment of rent shall become effective
immediately. In no event shall the rent be less than that specified in sections 3.1 and 3.2. If the
index is discontinued, Landlord shall substitute a similar index of consumer prices.

3.6 Any rent payment not paid within ten days of the date upon which the
Tenant receives notice that a payment is past due shall accrue interest on the unpaid rent at the

rate of one and one-half percent of the late payment for each month or portion of month by which
the payment is delayed.

4. CONDITION OF PROPERTY. The Tenant shall take the Property in its present
condition, without warranties or representations by the Port except as set forth in this Lease. The
Tenant shall be responsible for the maintenance and repair of the railroad maintenance and
operation equipment owned by the Port and used by the Tenant pursuant to this Lease. In the
event any of the Port equipment becomes inoperable or unusable for any reason the Port shall not
be required to provide replacement equipment. If the equipment becomes obsolete or inoperable
through no fault of the Tenant, the unusable equipment shall be returned to the Port and the rent
shall be adjusted to account for the equipment which is no longer being used by the Tenant. This

provision shall not apply to the equipment that becomes inoperable due to the Tenant’s failure to
properly maintain the equipment.

5. SECURITY. The Tenant shall provide a rent security in accordance with RCW
53.08.085 in an amount equal to the rent and Leasehold Tax to be paid during the initial year of
this Lease.

6. TAXES AND ASSESSMENTS. Tenant shall pay all taxes assessed against the
buildings and improvements owned by the Tenant and the other property of Tenant located upon
the Property, promptly as the same become due. Tenant shall pay all assessments hereafter
levied against the Property, or a portion thereof, during the term of this Lease, including
assessments coming due to any special purpose governmental district; provided, however, if the
assessment is payable in installments, whether or not interest shall accrue on the unpaid
installments, the Tenant may pay the assessments in installments as they become due, provided



that the Tenant's obligation to pay the assessments levied during the term of the Lease, even
though paid in installments, shall survive the termination or expiration of this Lease.

6.1  Tenant may contest the legal validity or amount of any taxes, assessments
or charges which Tenant is responsible for under this Lease, and may institute such proceedings
as Tenant considers necessary. If Tenant contests any such tax, assessment or charge, Tenant
may withhold or defer payment or pay under protest but shall protect Port and the Property from
any lien. Port appoints Tenant as Port's attorney-in-fact for the purpose of making all payments
to any taxing authorities and for the purpose of contesting any taxes, assessments or charges.

7. USE. The Tenant shall use the Property for the operation and maintenance of
railroad transportation facilities, for uses in conjunction with or reasonably connected to the
permitted uses and for no other purposes except those approved in writing by the Port.

7.1 The Tenant’s use, operations, and maintenance of the tracks shall comply
with the provisions of the Quit Claim Deed and Indenture from the United States of America
through which the Port acquired title to the property. In addition, the Tenant shall comply with
all laws, rules and regulations applicable to the Tenant’s use, operation and maintenance of the
property. Any tariffs imposed upon the use of the railroad by the Tenant shall be reasonable in
light of the use of the railroad and shall be subject to the review and approval of the Port, to
insure compliance with the Port’s agreements with the United States.

7.2 In the event the Department of Energy, or any user of the railroad files a
complaint with the Port concerning the Tenant’s rates, tariffs or operations, the Port will notify
the Tenant of the complaint and will attempt to resolve the complaint through negotiations with
the Tenant and the complainant. '

7.2.1 If the complaint involves matters which are within the purview of
National Surface Transportation Board (NSTB), the Port will, to the extent applicable, utilize the
rules of the NSTB to resolve the dispute.

7.2.2  If the Port is unable to resolve the complaint which is within the
jurisdiction of the NSTB and which the NSTB will accept for resolution, the complaint shall be

referred to the NSTB, if permitted by the terms and conditions of the Indenture and the Quit
Claim Deed.

7.2.3  Complaints which can not be referred to the NSTB, shall be
resolved pursuant to the terms and conditions of this Lease.

7.3  The Port acquired title to the Property by conveyances from the United
States of America. The Tenant covenants that it will not use the Property in any manner which
would subject the Property to forfeiture under the provisions of the above-described Indenture or
quit claim deed.

7.4  The Tenant shall not take any actions which will amend, modify, terminate
or invalidate any existing contracts which the Port has with any other railroad carrier, without the



Port’s prior written consent. The Tenant shall continue to provide railroad access to areas
currently served by the railroad unless the Port and Tenant mutually agree that such access is no
longer practicable.

8. MAINTENANCE OF PROPERTY. Throughout the term of this Lease, Tenant,
at its sole cost and expense, shall maintain the Property and all improvements and fixtures then
existing thereon in good condition and repair, subject to reasonable wear and tear, and in
accordance with all applicable covenants, laws, rules, ordinances, and regulations of
governmental agencies applicable to the maintenance and operation of the railroad, provided,
however, that the Port shall be responsible for the maintenance of the roof and the exterior walls
of the 1171 Building. The Tenant will maintain the equipment described on Attachment 2 in
good working condition and repair, ordinary and usual wear and tear excepted.

8.1 Tenant will provide for regular inspections of the railroad bridges, spans and
overpasses by certified personnel. The inspections will comply with the requirements of CFR 49
and any other applicable laws and regulations to maintain the railroad as a Class 3 railroad.
Tenant will promptly repair any conditions which require repair or replacement in order to
comply with applicable rules and regulations. The obligation to maintain the railroad shall
include the maintenance, repairs or replacements of the bridges, spans and overpasses and the
maintenance, repair and replacement of the tracks which cross the bridges, spans and overpasses.
In the event the Port assigns trackage rights to the Tenant pursuant to agreements with DOE, and
the Tenant accepts the trackage rights, the Tenant agrees to assume the obligation to maintain the
additional track in accordance with the terms and conditions of the agreement which the Port has
entered into with DOE.

8.2 Any repairs or maintenance which is necessary for safety or the protection of
life and property shall be done as soon as possible. Tenant shall promptly report any such
conditions to the Port. '

8.3 Tenant will provide for regular inspections and maintenance of the railroad
crossings and the crossing signals by certified personnel. The inspections will comply with CFR
49 and any applicable law and regulations. The crossings and crossing signals shall be
maintained in at least their present condition.

8.4 Tenant will provide all of the labor and materials necessary to maintain,
repair or replace any of the railroad as required to meet the conditions of this contract.

8.5 Tenant shall be responsible for the maintenance of the equipment during the
term of this agreement and shall insure the equipment against loss or damage. Upon the
termination of this agreement or if Tenant determines that the equipment is no longer needed for
maintenance of the railroad, Tenant shall return the equipment to the Port in its present condition,
reasonable wear and tear excepted.
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8.6 In the event the equipment becomes unavailable for use due to obsolescence
or for any other reason, Tenant shall provide sufficient equipment to fulfill its obligations under
the terms of this agreement.

8.7 The equipment shall be used only for the maintenance and operation of the
railroad and for no other purpose without the prior written consent of the Port and an use
agreement which provides for payment for the use of the equipment.

8.8 The Port shall retain title to the equipment and the Port may dispose of any of
the equipment which is not needed for the maintenance of the railroad.

9. CONDITIONS OF CONSTRUCTION. Before any construction, reconstruction
or alteration of the improvements on the Property, except for interior improvements or non-
structural modifications is commenced and before any building materials have been delivered to
the Property in connection with such construction, reconstruction or alteration by Tenant or under
Tenant's authority, Tenant shall comply with all the following conditions or procure Port's
written waiver of the following condition or conditions:

9.1 Tenant shall deliver to Port, for its approval, one set of preliminary
construction plans and specifications prepared by an architect or engineer licensed to practice as
such in the State of Washington including, but not limited to, preliminary grading utility
connections, locations of ingress and egress to and from public theroughfares, curbs, gutters,
. parkways, street lighting, designs and locations for outdoor signs, storage areas, and landscaping,
all gpfficient to enable Port to make an informed judgment about the design and quality of

congtryction. All improvements shall be constructed within the exterior property lines of the

Property provided that required work beyond the Property on utilities, access, and conditional use
requirements will not violate this provision. Tenant shall permit Port to use the plans without
payment for purposes relevant to and consistent with this Lease.

9.2 The Port shall examine the plans and specifications for the purpose of
determining reasonable compliance with the terms and conditions of this Lease, the Protective
Covenants and compatibility with the overall design and use. Approval will not be unreasonably
withheld. Approval or disapproval shall be communicated to the Tenant, and disapproval shall
be accompanied by specification in reasonable detail of the grounds for disapproval; provided
that Port's failure to disapprove the initial construction plans within fourteen (14) days or
subsequent construction plans within thirty (30) days after delivery to Port shall be considered to
be approval.

9.3  Tenant shall prepare final working plans and specifications substantially
conforming to preliminary plans previously approved by the Port, submit them to the appropriate
governmental agencies for approval, and deliver to Port one complete set as approved by the
governmental agencies.

94  Tenant shall notify Port of its intention to commence the initial
construction at least fourteen days before commencement of any such work or delivery of any



materials. The notice shall specify the approximate location and nature of the intended
improvements. During the course of construction, Port shall have the right to post and maintain
on the Property any notices of non-responsibility provided for under the applicable law, and to
inspect the Property at all reasonable times.

9.5  Except as specifically provided in this Lease, Port makes no covenant or
warranties respecting the condition of the soil or subsoil or any other condition of the Property.

9.6  Once work is begun, Tenant shall, with reasonable diligence, complete all
construction of improvements. Construction required at the inception of the Lease shall be
completed and ready for use within eighteen (18) months after commencement of construction,
provided that the time for completion shall be extended for so long as the Tenant is prevented
from completing the construction due to delays beyond the Tenant's control; but failure,
regardless of cause, to commence construction within eighteen (18) months from the
commencement date of the Lease shall, at Port's election exercised by thirty days written notice,
terminate this Lease. All work shall be performed in a workmanlike manner, substantially
comply with the plans and specifications required by this Lease, and comply with all applicable
governmental permits, laws, ordinances, and regulations.

9.7  Tenant shall pay the cost and expense of all Tenant's improvements
constructed on the Property. Tenant shall not permit any mechanic's, or construction liens to
attach to the Property. Tenant shall not permit any mechanics', materialmen's, contractors' or
subcontractors' lien arising from any work of improvement performed by or for the Tenant to be
enforced against the Property, however it may arise. Tenant may withhold payment of any claim
in gonnection with a good faith dispute over the obligation to pay, so long as Port's Property
interests are not jeopardized. Tenant shall defend and indemnify Port against all liability and loss
of any type arising out of the construction of improvements on the Property by Tenant. Unless
caused by the Port, its agents, contractors, and invitees, Tenant shall reimburse Port for all sums
paid according to this paragraph, together with the Port's reasonable attorneys' fees and costs plus
interest on those sums at the legal rate.

9.8  On completion of the construction of any improvements, additions or
alterations, covered by this Section 9, Tenant shall give Port notice of all structural or material
changes in plans or specifications made during the course of the work and shall at that time
supply Port with drawings accurately reflecting all such changes. Changes which are non-
structural or which do not substantially alter the plans and specifications as previously approved
by the Port do not constitute a material change.

10.  OWNERSHIP OF IMPROVEMENTS. All improvements constructed on the
Property by Tenant as permitted by this Lease shall be owned by Tenant until termination of this
Lease. Upon the termination of this Lease for any reason, any buildings, improvements or trade
fixtures installed on the Property shall become the property of the Port. Provided, however, in
the event, the Tenant has failed to maintain the Property as required by this Lease, or the Property
is contaminated by toxic or hazardous materials as the result of the actions of the Tenant or its
successors, such that in any event the value of the improvements is less than the cost of removal,



remediation or renovation to bring the Property into compliance, then the Port may require the
Tenant to remove any improvements or trade fixtures installed by the Tenant. The Tenant shall
repair, at Tenant's expense, any damage to the Property resulting from such removal.

10.1 The equipment and fixtures on the property which belong to the Port shall
remain the property of the Port and the Tenant shall be required to maintain the Port-owned
equipment and fixtures during the term of this Agreement. The equipment and fixtures owned by

the Port shall be returned to the Port upon the termination of this Agreement, reasonable wear
and tear excepted.

11. ASSIGNMENT AND SUBLETTING. Tenant shall neither assign, sublet nor
transfer its interest in this Lease, in whole or in part, to any person or entity, without Port's prior
written consent. Each sublease for any portion of the premises in addition to the reference to
Section 7 of this lease, shall specifically advise the subtenant that the sublease is subject to the
reverter contained in the deed and indenture from the United States to the Port of Benton. No
assignment or sublease of the Lease shall relieve the Tenant of its obligations under this Lease.

12. INSURANCE. Throughout the term, at Tenant's sole cost and expense, Tenant
shall keep or cause to be kept in force, for the mutual benefit of Port and Tenant, comprehensive
broad form railroad liability insurance (including a contractual liability endorsement) against
claims and liability for personal injury, death or property damage arising from the use, operation,
maintenance, occupancy, misuse, or condition of the Property and improvements, with limits of
liability of at least $5,000,000 and with deductibles in such amounts as may be reasonably
acceptable to the Port. The Port shall be an additional insured on such policies.

12.1  RAILROAD PROPERTY INSURANCE. Throughout the term of the
Lease, at Tenant’s sole cost and expense, the Tenant shall keep or cause to be kept in force, for
the mutual benefit of the Port and the Tenant, property insurance insuring all of the tracks,
bridges, trestles, crossing and other improvements, fixtures, equipment and all of the railroad
property subject to this lease against loss or damage from any cause, with the Port named as the
owner. of the insured property. The property shall be insured for-its actual replacement value
with such deductibles as are acceptable to the Port. :

12.2  BUILDING PROPERTY INSURANCE. The Port shall maintain property
insurance insuring the improvement known as the 1171 Building described in Attachment 1
against loss or damage from fire, flood, wind, or other natural disasters, with the Port named as
the owner of the insured property. The property shall be insured for its actual replacement value
with such deductibles as are acceptable to-the Port. The Tenant shall maintain insurance
coverage on the Tenant’s property, fixtures and equipment located on the premises.

12.3 PROOF OF COMPLIANCE. The Tenant shall provide the Port with
Certificates of Insurance showing the coverages and deductibles. All property insurance which
the Tenant is required to maintain on the Port’s property shall name the Port as the owner of the
property and shall insure the Port’s interest in the property. The Tenant shall deliver to Port, in
the manner required for notices, a copy or certificate of all insurance policies required by this
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Lease. Tenant shall include a provision in each of its insurance policies requiring the insurance
carrier to give Port at least ninety (90) days prior written notice before such policy terminates.

Tenant shall not substantially modify any of the insurance policies required by this Lease without
giving at least ninety (90) days prior written notice to Port.

13. INDEMNIFICATION. The Tenant shall indemnify and hold the Port harmless
from all liability, claims, damages, losses, or costs, including attorney fees, arising out of any
claim, suit, action, or legal proceedings brought against the Port by any party alleged to have
resulted from the Tenant's use, operation, maintenance or occupation of the railroad or any
portion of the premises or any of Tenant's activities incidental thereto, or any breach or default in

the performance of any of the terms or conditions of the Tenant's obligations under this lease
agreement.

14. DEFAULT.

14.1 EVENTS OF DEFAULT. Each of the following events shall be a default
by Tenant and a breach of this Lease.

14.1.1 The breach of any of the terms or conditions of the Lease
Agreement

14.1.2 The failure or refusal to pay when due any installment of rent or
other sum required by this Lease to be paid by Tenant, or the failure to perform as required or
conditioned by any other covenant or condition of this Lease.

14.1.3 The appointment of a receiver to take possession of the Property or
improvements, or of Tenant's interest in the leasehold estate or of Tenant's operations on the
Property for any reason, unless such appointment is dismissed, vacated or otherwise permanently
staved or terminated within sixty days after the appointment. :

14.1.4 An assignment by Tenant for the benefit of creditors or the filing of
a voluntary or involuntary petition by or against Tenant under any law for the purpose of
adjudicating Tenant a bankrupt; or for extending time for payment, adjustment or satisfaction of
Tenant's liability; or for reorganization, dissolution, or arrangement on account of or to prevent
bankruptcy or insolvency; unless the assignment or proceeding, and all consequent orders,
adjudications, custodies, and supervision are dismissed, vacated, or otherwise permanently stayed
or terminated within sixty days after the assignment, filing, or other initial event.

142 NOTICE. As a precondition to pursuing any remedy for an alleged default .
by Tenant, Port shall give written notice of default to Tenant, in the manner herein specified for
the giving of notices. Each notice of default shall specify the alleged event of default and the
intended remedy.

143 TENANT'S RIGHT TO CURE. If the alleged default is nonpayment of
rent, taxes, or other sums to be paid by Tenant as provided in this Lease, Tenant shall have ten



(10) days after receipt of written notice to cure the default. For the cure of any other default,
Tenant shall have thirty days after receipt of written notice to cure the default, provided,
however, that if it takes more than thirty (30) days to cure a default, the Tenant shall not be in
default if it promptly undertakes a cure and diligently pursues it.

144 TIME OF THE ESSENCE. Time is of the essence of this Lease, and for
each and every covenant or condition which must be performed hereunder.

15. PORT'S REMEDIES. If any default by Tenant continues uncured after receipt of
written notice of default and the period to cure as required by this Lease, for the period applicable
to the default, subject to the provisions of Section 13, the Port has the following remedies in

addition to all other rights and remedies provided by law or equity to which Port may resort
cumulatively or in the alternative:

15.1 Without terminating this Lease, Port shall be entitled to recover from
Tenant any amounts due hereunder, or any damages arising out of the violation or failure of
Tenant to perform any covenant, condition or provision of this Lease.

15.2  Port may elect to terminate this Lease and any and all interest and claim of
Tenant by virtue of such lease, whether such interest or claim is existing or prospective, and to
terminate all interest of Tenant in the Property and any improvements or fixtures thereon (except
trade fixtures). In the event this Lease is terminated, all obligations and indebtedness of Tenant
to Port arising out of this Lease prior to the date of termination shall survive such termination. In
the event of termination by Port, Port shall be entitled to recover immediately as damages the
total of the following amounts:

15.2.1 The reasonable costs of re-entry and reletting, including, but not
limited to, any expenses of cleaning, repairing, altering, remodeling, refurbishing, removing,
Tenant's property or any other expenses incurred in recovering possession of the Property or
reletting the Property, including, but not limited to, reasonable attorney's fees, court costs,
broker's commissions and advertising expense.

15.2.2 The loss of rental on the Property accruing until the date when a
new tenant has been or with the exercise of reasonable diligence could have been, obtained.

153  Port may re-enter the Property and take possession thereof and remove
any persons and property by legal action or by self-help and without liability for damages, and
Tenant shall indemnify and hold the Port harmless from any claim or demand arising out of such
re-entry and removal of persons and property. Such re-entry by the Port shall not terminate the
Lease or release the Tenant from any obligations under the Lease. In the event Port re-enters the
Property for the purpose of reletting, Port may relet all or some portion of the Property, alone or
in conjunction with other properties, for a term longer or shorter than the term of this Lease, upon
any reasonable terms and conditions, including the granting of a period of rent-free occupancy or
other rental concession, and Port may not be required to relet to any tenant which Port may
reasonably consider objectionable. '




154 In the event Port relets the Property as agent for Tenant, Port shall be
entitled to recover immediately as damages the total of the following amounts.

15.4.1 An amount equal to the total rental coming due for the remainder
of the term of this Lease, computed based upon the periodic rent provided for herein and without
discount or reduction for the purpose of adjusting such amount to present value of anticipated

future payments, less any payments thereafter applied against such total rent by virtue of the new
lease.

15.4.2 The reasonable costs of re-entry and reletting, including but not
limited to, any expense of cleaning, repairing, altering, remodeling, refurbishing, removing
Tenant's property, or any other expenses incurred in recovering possession of the Property or

" reletting the Property, including, ‘but not limited to, attorneys' fees, court costs, broker's
commissions and advertising expense.

15.5 All payments received by Port from reletting shall be applied upon
indebtedness and damages owing to Port from Tenant, if any, and the balance shall be remitted to
Tenant.

16.  WAIVER. No waiver of any default shall constitute a waiver of any other breach
or default, whether of the same or any other covenant or condition. No waiver, benefit, privilege
or service voluntarily given or performed by either party shall give the other any contractual right
by custom, estoppel, or otherwise. The subsequent acceptance of rent pursuant to this Lease shall
not constitute a waiver of any preceding default by Tenant other than default on the payment of
that particular rental payment, regardless of Port's knowledge of the preceding breach at the time
of accepting rent. Acceptance of rent or other payment after termination shall not constitute a
reinstatement, extension or renewal of this Lease, or revocation of any notice or other act by Port.

17.  ATTORNEYS' FEES. If either party brings any action or proceeding to enforce,
protect or establish any right or remedy under this Lease, the prevailing party shall be entitled to
recover reasonable attorneys' fees and costs from the non-prevailing party. Arbitration 1s an
action or proceeding for the purpose of this provision. The "prevailing party" means the party
determined by the court or the arbitrator to most nearly have prevailed.

18. ACCESS BY PORT. Port, or Port's representatives and agents, shall have access
to the Property at reasonable times and upon reasonable notice, for the purpose of inspecting the
Property; provided that Port shall exercise all reasonable efforts not to unreasonably disturb the
use and occupancy of the Property by Tenant.

19. RECORDING OF LEASE. Either party to this Lease may record the Lease with
the Auditor of Benton County. In lieu of recording the entire Lease either party may record a
memorandum of lease setting forth the legal description of the property, the parties and the term
of the Lease, together with any additional information which the party deems to be relevant, and
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as long as the information in the memorandum is accurate the other party agrees to sign the
memorandum of lease.

20. HOLDING OVER. In the event Tenant shall hold over after the expiration or
termination of this Lease, or at the expiration of any option term, such holding over shall be
deemed to create a tenancy from month-to-month on the same terms and conditions of the lease
except that the rental rate shall be adjusted as provided in Section 3 and the rent shall be prorated
over a 365 day year and paid by Tenant each month in advance. The tenancy may be terminated
by either party giving the other party thirty days written notice of the intent to terminate.

21.  SECURITY FOR TENANT'S OBLIGATIONS. In addition to the security
provided for in Section 5, in order to secure the prompt, full and complete performance of all of
Tenant's obligations under this Lease, including but not limited to, Tenant's obligations to protect
and indemnify Port from any liability subject to the lien, if any, of the holder of the first mortgage
against the property, Tenant hereby grants to Port a security interest in and assigns to Port all of
Tenant's right, title and interest in and to all rents and profits from the Property, all of the
materials stored on the premises, and all permanent improvements constructed thereon, to secure
the Tenant’s obligations under this Lease. In the event Tenant defaults in any of its obligations
hereunder, Port shall have the right at any time after the period for cure provided in paragraph
15.3, without notice or demand, to collect all rents and profits directly and apply all sums so
collected to satisfy Tenant's obligations hereunder, including payment to Port of any sums due
from Tenant. The assignment of rents to the Port shall be subordinate to any assignment of rents
to a leasehold mortgagee for security purposes. Such remedy shall be in addition to all other
remedies under this Lease. This security interest will not extend to the Tenant’s business
receivables other than rents and profits from the property, provided that this exception will not
affect the enforcement or collection of any judgment obtained against the Tenant by the Port.

22. HAZARDOUS MATERIALS. Tenant shall not take or store upon the Property any
hazardous or toxic materials, as defined by the law of the State of Washington or by federal law,
except in strict compliance with all applicable rules, regulations, ordinances and statutes. Tenant
shall comply with the Port's Hazardous Materials Communications Policy, but shall not be
subject to the notice requirements thereof in connection with the installation, use, operation, or
removal of usual office equipment including, without limitation, computers and photocopiers.

22.1 Tenant shall not permit any contamination of the Property. The Tenant shall
immediately remove any contaminants or pollutants and shall promptly restore the Property,
subject to any condition existing prior to the commencement of this Lease, which shall be the
responsibility of the Port.

22.2 Tenant shall defend Port and hold it harmless from any cost, expense, claim
or litigation arising from hazardous or toxic materials on the Property or resulting from the
contamination of the Property, caused by the acts or omissions of the Tenant, its subtenants,
employees, agents, invitees, or licensees, during the term of this Lease.



22.3 In the event of the termination of this Lease for any reason, the obligation of

the Tenant to restore the Property and the obligation to indemnify the Port set forth above, shall
survive the termination.

23.  GENERAL CONDITIONS.

23.1 NOTICES. Any notices required or permitted to be given under the terms
of this Lease, or by law, shall be in writing and may be given by personal delivery, or by
registered or certified mail, return receipt requested, or by overnight courier, directed to the
parties at the following addresses, or such other address as any party may designate in writing
prior to the time of the giving of such notice, or in any other manner authorized by law:

Port: Port of Benton
3100 George Washington Way
Richland, Washington 99352

Tenant: Tri-City Railroad Company, L.L.C.
2355 Stevens Drive
P.O. Box 1700
- Richland, WA 99352

Any notice given shall be effective when actually received, or if given by certified

or registered mail, upon the recipient's receipt of a notice from the U. S. Postal Service that the
mailed notice is available for pick up. ‘

232 NONMERGER. If both Port's and Tenant's estates in the Property or the
improvements or both become vested in the same owner, this Lease shall nevertheless not be
destroyed by application of the doctrine of merger except by the express election of the owner
‘and the consent of the mortgagee or mortgagees under all mortgages existing upon the Property.

233 CAPTIONS AND TABLE OF CONTENTS. The Table of Contents of
this Lease and the captions of the various paragraphs are for convenience and ease of reference
only, and do not define, limit, augment or describe the scope, content or intent of this Lease or of
any part or parts of this Lease.

234 EXHIBITS AND ADDENDA. All exhibits and addenda to which
reference is made in this Lease are incorporated in the Lease by the respective references to them.
References to "this Lease" includes matters incorporated by reference.

23.5 SUCCESSORS. Subject to the provisions of this Lease on assignment and
subletting, each and all of the covenants and conditions of this Lease shall be binding upon and
inure to the benefit of the heirs, successors, executors, administrators, assigns, and personal
representatives of the respective parties. The Port agrees that if the Property is sold, assigned, or



conveyed, except for any conveyance to the United States, the Port will place a provision in any
conveyance making the conveyance subject to the terms and conditions of this Lease. The Port
represents, that if this Lease is recorded, any subsequent conveyance of the Property by the Port
will be subject to the terms of this Lease, with the exception of any conveyance to the United
States.

23.6 NO BROKERS. Each party warrants and represents that it has not dealt
with any real estate brokers or agents in connection with this Lease. Each party will indemnify
and hold the other harmless from any cost, expense or liability (including costs of suit and
reasonable attorney fees) for any compensation, commission, or fees claimed by any broker or
agent in connection with this Lease.

23.7 WARRANTY OF AUTHORITY. The persons executing and delivering
this Lease on behalf of Port and Tenant each represent and warrant that each of them is duly
authorized to do so and that the execution of this Lease is the lawful and voluntary act of the
person on whose behalf they purport to act.

23.8 QUIET POSSESSION. The Port agrees that upon compliance with the terms
and conditions of this Lease, the Tenant shall at all times have the right to the quiet use and
enjoyment of the Property for the term of the Lease and any extensions.

23.9 LEASE CERTIFICATION. Upon the request of the Tenant the Port
agrees to provide a written certification of the status of the Lease, to the best knowledge of the
Port at the time of the certification, setting forth the following: I) whether the Lease is in full
force and effect; ii) whether there have been any amendments or modifications to the Lease; iii)
whether the Tenant is current in the payment of the rent and other charges under the terms of the
Lease; iv) whether the Port is aware of any default or breach on the part of the Tenant.

23.10 PARTIAL INVALIDITY. If any. provision of this Lease is held to be

invalid or unenforceable, all other provisions shall nevertheless continue in full force and effect. .

23.11 CONSTRUCTION. The parties lease have reviewed this lease and have
the opportunity to consult with their respective counsel. The lease shall not be deemed to be
drafted by either party and the lease shall not be construed against either party as the drafter.

23.12 CONSENT. Whenever the consent or approval of a party to this Lease is
required to be given by the terms of this Lease to the other party, such consent or approval shall
not be unreasonably withheld or delayed. :

DATED this (s day of /1‘;,»%‘ 2002.

RAILR MPANY, L.L.C.

o




By: W

By: A
SCOTT D. KELLER

Executive Director
Title:

STATE OF WASHINGTON )
) ss.
County of Benton )

On this day, before me personally appeared Scott D. Keller to me known to be the
Executive Director of Port of Benton Commission, and acknowledged the said instrument to be
the free and voluntary act and deed of said corporation for the uses and purposes therein
mentioned, and on oath stated that she was authorized to execute said instrument and that the seal
affixed thereto is the corporate seal of said corporation.

GWEN UNDER my hand and official seal this /l//day of 7427/ &u"]L" , 2002.

NOTARY PUBLIC in an/%or the State of
Washington, residing at /Ascs,
My commission expires; &/ceie 2§ u;c)}

STATE OF WASHINGTON )

) ss.
County of Benton )
/Q c/ //JCR_/
On this day, before me personally appeared e to me known to be the
ascend— of Tri-City Railroad Company, L.L. C and acknowledged the said

instrument td be the free and voluntary act and deed of said company for the uses and purposes
therein mentioned, and on oath stated that he was authorized to execute said instrument.

D ioyototegud i
GIVEN UNDER my hand and official seal this / -'S/ day of =4 / , 2002.
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OTARY ¥ PUBLIC in and the State of
Washmgton residing at

My commission expires: ﬁ&w Lr 200




After recording return to:
Thomas A. Cowan
Cowan Walker, P.S.

P. O. Box 927

Richland, WA 99352

EASEMENT DEED

THE GRANTOR, PORT OF BENTON, a municipal corporation of the State of

Washington, hereby quit claims, conveys and transfers to the Grantee, the CITY OF

KENNEWICK, a municipal corporation of the State of Washington, an easement over, under

and across the real estate situated in Benton County, Washington, more particularly described
Exhibit 1.

This easement is granted for the purpose of constructing and installing a public street

within the easement, including the right to construct, install, maintain, repair and replace

roadways, curbs, gutters, sidewalks, landscaping within the easement.

The easement may be used for the installation of utilities, including water, sewer, phone,
communications, electrical and gas transmission lines. All utilities shall be underground.

This easement is granted pursuant to a Railroad Crossing Agreement entered into

between the Grantor and the Grantee. The use of this easement is subject to all the terms
and conditions of the Railroad Crossing Agreement.

EXHIBIT 4



DATED on this ____ day of September, 2006.

PORT OF BENTON

By:

SCOTT D. KELLER,
Executive Director

STATE OF WASHINGTON )
) ss.

COUNTY OF BENTON )

On this day, before me, the undersigned, a Notary Public in and for the State of
Washington, duly commissioned and sworn, personally appeared Scott D. Keller, to me known to
be the Executive Director of the Port of Benton, a municipal corporation of the State of
Washington that executed the foregoing instrument, and acknowledged the said instrument to be
the free and voluntary act and deed of the Port, for the uses and purposes therein mentioned, and
on oath stated that he was authorized to execute the said instrument.

WITNESS my hand and official hereto affixed this ____ day of September, 2006.

NOTARY PUBLIC in and for the State of
Washington, residing at
My Commission Expires:




