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BACKGROUND

1. The Tel ecommuni cati ons Act of 1996 (Act) seeks to
foster conpetition in local telephone markets. Because the
exi sting nonopoly holders--incunmbent |ocal exchange carriers
(ILECs)--are not naturally inclined to abdicate their nonopoly
positions by helping their conpetitors,! the Act contains a

variety of incentives and enforcenment nmechanisns to achieve this

! See Richard A Epstein, A Clear View of The Cathedral: The Doni nance
of Property Rules, 106 YALE L.J. 2091, 2119 (1997) (“the bl ockade position of



end. One of the forenost incentives is the prom se that an | LEC
will be allowed to offer in-region, interLATA service (Il ong
di stance) upon proving either: a) it has entered into an
i nterconnection agreenent with a conpeting facilities-based CLEC
or b) it offers a standing Statenent of Generally Avail able
Ternms and Conditions (SGAT) that fulfills the fourteen checkli st
items set forth in 8 271(c)(2)(B) of the Act.?

2. Even after the ILEC denonstrates to the Federal
Communi cati ons Comm ssi on (FCO) t hat it neet s t hese
requirenments, the FCC nust also agree that provision of |ong
di stance service is in the public interest.® The FCCrequires a
plan for identifying and penalizing any anti-conpetitive
behavi or that may take place after the ILEC has entered the | ong
di stance market. The Act directs the FCC to correct any |LEC
behavi or that subsequently falls short of the Act’s § 271
requi rements, either by issuing an order, inposing a penalty or
revoking the right to provide long distance service.* This
corrective action inplies ongoing nonitoring of |ILEC behavi or,
either by a federal or state conmssion or by the ILEC s

conpetition. However, in other states’ 8§ 271 proceedings,

the I ocal nonopolists is such that they would have every incentive to guard
access to their networks agai nst woul d-be conpetitors”).

2 47 USC 88§ 271(c) (1), (c)(2)(B) (1996).
347 USC § 271(d)(3)(0).
4 47 USC § 271(d)(6).



parti es have expressed concern with the effectiveness of this
moni t ori ng. ° In response, the Departnment of Justice advises
| LECs to provide detailed performance neasurements to ensure
that the market is “irreversibly” open to conpetition and to
assure that whol esal e performance does not deteriorate.® The FCC
considers the presence of a Performance Assurance Plan (PAP)
that contains self-executing penalties in response to any
di scrim natory whol esal e service as “probative evidence” that an
|LEC s market is irreversibly open and that 8 271 approval is
consistent with the public interest requirenment.’

3. The FCC has given only very general guidance
about the nmechanics of aPAP. The FCC has said that the PAP nust
not be the single mechanism to guard against anti-conpetitive
behavior by the ILECs.® Other bodies of |aw, state and federal

mechani sms  and private interconnection agreenents serve to

5 In the Matter of Application by Bell Atlantic New York for
Aut hori zati on Under Section 271 of the Comrunications Act to Provide In-
Regi on InterLATA Service in the State of New York, Menorandum Opinion and
Order, CC Docket 99-295, at T 446 (Decenber 22, 1999) (Bell Atlantic New York
Order).

5 1n the Matter of Application by BellSouth, et al., Pursuant to section
271 of the Comrunications Act of 1934, as anended, to Provide |n-Region
I nt er LATA Services in South Carolina, Menmorandum Opinion and Order, CC Docket
97-208, at 9 36 (Decenber 24, 1997) (BellSouth South Carolina Order)
(“Moreover, the Departnment of Justice found that Bell South had failed to
denonstrate that the |ocal market would renmain open to conpetition because it
had not instituted performance neasurenents needed to ensure consistent
performance in the delivery of service to new entrants”).

“" Bell Atlantic New York Order at Y 429.
8 1d. at | 430.



bol ster the ILECs’ incentive to conply with the Act.® Wth this
in mnd, the FCC has defined sonme general characteristics to

whi ch a PAP shoul d adhere:

Potential liability that provides a neaningful and
significant incentive to comply with the designated
performance standards;

Cl early-articul at ed, pre-determ ned measur es and
standards, which enconpass a conprehensive range of
carrier-to-carrier perfornmance;

A reasonable structure that is designed to detect and
sancti on poor performance when it occurs;

A sel f-executing mechani smthat does not |eave the door
open unreasonably to litigation and appeal ; and,

Reasonabl e assurances that the reported data are
accurate. °

4. The Col orado Performance Assurance Plan (CPAP or
Plan) nmeets these five requirenents. The full terms and
conditions of the CPAP are set forth as recommended SGAT
| anguage in attachment A to this Order

5. First, Qvest’s annual liability for capped
payments is $100 mllion. This figure is approximtely 36% of

1

Qnest’'s annual |ocal services revenues.!' This is approxi mately

% 1d.
0 1d. at 7 433.

1 This figure is based on the FCCs Automated Minagenent Reporting
I nformati on System (ARM S) dat a.



the sanme proportion as New York’s, Texas’ and other states’
approved plans.'?> Furthernore, many penalties, such as the high
priority conpensatory paynents (Tier 1A and 1B) and penalties
for conprom sing the integrity of the Plan® are not capped at
all.

6. Second, the CPAP is built on detailed Performance
| ndi cat or Definitions ( PI Ds) t hat I ncl ude detail ed
di saggregation requirenents, business rules, and standard
performance | evels. The FCC strongly recommends a col | aborative
process for establishing appropriate performance indicators.
The Regi onal Oversight Commttee’ s (ROC)® process by which these
PI Ds were designed fulfills this objective.

7. Third, the Plan entails nonthly nonitoring of
these PIDs. The PIDs will be conpared to either Qanest’s retai
performance or a benchmark performance |evel, whichever is

appropriate. The node of conparison bal ances the strength of

2In the Matter of Application by SBC Communications Inc., Southwestern
Bel | Tel ephone Conpany, And Sout hwestern Bell Communications Services, Inc.
d/b/a Southwestern Bell Long Distance, Menorandum Opinion and Oder, CC
Docket 00-65, at n. 1235 (June 30, 2000) (SBC Texas Order).

3 The exception is the penalty for billing nmeasure, Tier IC, which is
capped at $5,000 per neasure and has a total per-nmeasure cap of $30,000 for
escal ated penal ti es.

14 Bell Atlantic New York Order at 9§ 54.

5 The Regional Oversight Committee (ROC) is conprised of the fourteen
state Public Uilities Comrissions in Qwest’s region.

10



the statistical analysis used in other states (the nodified
z-test) with the sinplicity of “stare-and-conpare” analysis for
sonme higher priority PIDs. Both nmechanisnms will accurately
detect non-conpliant performance and bring this behavior to
light.

8. Fourth, when the nopde of analysis shows that
Qnest’s performance has fallen below either retail parity or a
st andard benchmark, paynents will accrue automatically. These
paynents will escalate with the nunber of occurrences, the
severity and the duration of the non-conpliance. Furthernore,
the Plan provides for an |ndependent Mnitor and contains a
di spute resolution process, which includes collaboration
requi renents and arbitration in the case of any di sagreenents.
Finally, the Plan outlines a screening process to ensure that
the parties do not bring frivolous or frequent |awsuits agai nst
one anot her.

9. Fifth, the Plan calls for annual audits, CLEC
initiated mni-audits and the possibility for additional
Conmmi ssion-initiated audits. There are also provisions for the
CLECs to request access to raw data and a requirenent for Qmest
actively to participate in assisting the CLECs wth data
reconciliation. Furthernore, the Plan includes both |[imtations
on Qwest’s ability wunilaterally to nodify the performance

monitoring and reporting system and nechanisns to include any

11



changed aspects of the system and processes in the annual
audits.

10. Beyond these five requirenents, the FCC conferred
significant discretion to the states. A key enphasis is that a
state’s plan be flexible enough to adapt to changes in the
t el ecomuni cations industry, as well as the local market.® In
fact, the FCC has said that “plans may vary in their strengths
and weaknesses, and there is no one way to denobnstrate
assurance.”!’ The FCC has stated that plans should fall into a
“zone of reasonabl eness.”?®

11. The CPAP falls well into that *“zone of
reasonabl eness.” The Plan builds upon the New York and Texas
pl ans and adds to this foundation six intense nonths of state-
speci fic custom zation. This effort included the Staff of this
Comm ssi on, counsel for the Comm ssion, a Special Mster, a
research assistant, and all interested parties. The process
i ncluded approximately 20 neetings wth the parties and
approximately 35 substantive filings. Additionally, the
Comm ssi on considered input fromthe nmulti-state collaborative

performance plan effort. This Order is the culmnation of this

6 1d. at T 438.
17 SBC Texas Order at | 423.
18 14,

12



wor K. Attachnment A contains the Conm ssion’s recomended SGAT
| anguage.

12. Pursuant to Deci si on No. RO1-624- | Qunest
subm tted a conpliance filing (Qwmest Proposed CPAP SGAT) t hat
cont ai ns proposed SGAT | anguage for the CPAP. On July 10, 2001
comments on the Final Report and Order and Qwmest Proposed CPAP
SGAT were filed by AT&T, see AT&T's Comments Regarding the
Special Master’s Report and Qwest Proposed Statenent of
CGenerally Accepted Ternms and Conditions Language (AT&T
Comments); Colorado O fice of Consumer Counsel, see Conments of
the Colorado O fice of Consunmer Counsel on the Draft SGAT
Language Consistent Wth the Final Report and Recomrendati on of
the Special Master (OCC Coments); Covad see Comments Covad
Communi cati ons Conpany on Final Report and Recomrendati on (Covad
Comrents); Qwmest, see Qwest Corporation’s Coments on the
Recommendati on of the Special Master and Recomrended Performance
Assurance Plan (Qwest Coments); Worl dCom see Worl dConi s
Comrents on the Final Report Issued By the Special WMster
Addressing Qmest’s Performance Assurance Plan; and XO Col orado
and Tinme Warner Telecom of Colorado, see Comments of XO
Col orado, LLC. and Tinme Warner Tel ecom of Col orado, LLC on Final
Report and Recomrendati on (XO Col orado and Tinme Warner Tel ecom
Comment s) . On July 20, 2001 Qwest filed performance neasure

definitions for new PIDs required by the Final Report and Oder,

13



see Qnest’s Filing of CPAP Performance Measures (Qwest Proposed
New PI Ds). AT&T also filed comments on the new PIDs, see AT&T' s
Comrents On Disputed Performance Measurenment |ssues (AT&T
Proposed New PIDs). Deci si on  No. RO1- 769- 1 request ed
suppl enental coments on select CPAP topics. Suppl enent al
comments were filed by AT&T, see AT&T' s Additional Comments
Regardi ng Col orado’s Performance Assurance Plan Final Report;
Covad, see Covad Communi cati ons Conpany’s Suppl enmental Comrents
on the Final Report and Recommendation; Qwest, see Quest
Corporation’s Suppl enent al Commrents Regarding Perfornmance
Assurance Plan (Qwest Suppl enmental Comments); and Wrl dCom see
Wor I dCom s Suppl enental Comrents on the Final Report |ssued By
t he Special Master Addressing Qnest’s Performance Assurance Pl an
(Worl1 dCom  Suppl enent al Comrent s) . This order contains
resolutions of the issues raised by the parties in the final two
rounds of comments.

13. This Oder is not conpulsory, but rather

hort at ory. If Qwest inmplenents the CPAP by adopting the
attached recomended SGAT | anguage -- and assum ng all other
conditi ons have been nmet -— | will recomend to this Comm ssion

that it recommend to the FCC that Qmest’s entry into the |ong
distance market is consistent wth the public interest
requirenment of 42 U.S.C. 8§ 271(d)(2)(B). On the other hand, if

Qvest declines to adopt this version of the CPAP, | w |l advise

14



this Commission to wthhold a recommendation of 8§ 271

conpl i ance.

1. PROCEDURAL POSTURE AND BACKGROUND

A. | ssue 1:

Covad, WorldCom and AT&T argue that the self-executing
renmedi es nust take effect before Qwmest receives § 271
approval . These parties claim that, because simlar
requi renments are i nposed on Qwmest via 8 251 of the Act, the
penalties are justified regardless of the § 271 application
status. They mmintain that, absent the incentives of the
CPAP, Qwest will not provide the non-discrimnatory service
to which the CLECs are entitl ed. Covad Comments at 1-3;
Wor|l dCom Comments Attachnment A at 4-6; AT&T Comments at 11-
12; Qwest Proposed CPAP SGAT 8§ 16.1; Final Report and
Recommendati on at 2.

1. Deci si on
The CPAP will go into effect on the mailed date
of this decision, but nonetary penalties will not be assessed
until and unless Qnest’s 8 271 application is approved.
2. Di scussi on
a. The Act offers |ILECs the prospect of
entering the interLATA |long distance market as an incentive to
comply with § 271 of the Act. Because this incentive abates
upon 8 271 approval,?® the FCC has appl auded ot her |ILECs’ PAPs,

whi ch hel p ensure ongoi ng perfornmance.? Although sonme states

9 Al'though under 47 USC § 271(d)(6), the FCC is entitled to take
measures against Qmest dater 8§ 271 approval, the proactive analysis of the
| LEC s behavior that occurs as part of the 271 approval process will be over.

20 Bell Atlantic New York Order at Y 429, 446.

15



have i nplemented the paynent nechani sns before 8§ 271 approval

this Conm ssion believes that inplementing the “stick” of the

CPAP penalties prior to 8§ 271 approval 1is unnecessarily
redundant with the “carrot” of interLATA nmarket entry.
Consequently, penalties will not take effect until the FCC
grants Qwest this approval. The first set of paynments that
Qnest nmust make will be the paynents based on the first full

nonth’s performance after 8 271 approval is granted by the FCC

b. On the other hand, inplenenting the CPAP
“sans penalties” prior to 8 271 approval wll serve as an
effective “dress rehearsal,” during which time Qwmest and the
CLECs can work through |latent anmbiguities, msinterpretations,
system glitches and procedural details. Another benefit of pre-
271 approval inmplenentation is insight into the anticipated
penalty levels. The reports will reveal whether a particular
pattern of |ILEC behavior generates a reasonable |evel of
penal ti es. This Comm ssion reserves the right to alter the
penalty |l evels and ot her aspects of the plan as warranted by the
pre-271 reports and to require Qmest to inplenent these changes.

C. To achieve the objective of the “pre-271
reporting” period, Qwmest nust fully inplenment the CPAP, as set
forth in Attachnent A, 30 days fromthe issuance of this Order.
The first report will be due on the |ast business day of the

nmont h after that. Qnvest asserts that this anount of tine

16



shoul d be adequate fully to inplenment and test the Performance
Monitoring and Reporting System This initial inplementation
need not include the new Performance |ndicator Definitions
(PIDs) that the Commi ssion adds in this Oder, but nust include
all of the ROC PIDs included in the Operations Support Systens
(OSS) test. Qwest will have 120 days fromthe issuance of this
Order fully to inplenment the new PIDs contained in this Order.
B. | ssue 2
Covad maintains that, regardless of whether the penalties
are inplemented prior to 8 271 approval, when the plan goes
into effect post-271, the penalty Ilevels should be

ratcheted up to reflect historical poor performance. Covad
Comments at 3.

1. Deci si on

After 8 271 approval, the paynent levels will be
cal cul ated based on a “clean-slate.” Prior poor performance
will not be used to step up penalties.

2. Di scussi on

As stated above, prior to 8 271 approval, Qunest’s
behavior wll theoretically be governed by its notivation to
enter the inter LATA market, and post-271, Qwest’s behavior wll
| argely be governed by the incentives of the CPAP. Creating an
overlap in these incentives, even to the extent that prior
performance will affect the penalties assessed after market
entry, is theoretically unnecessary. Primarily for this reason,

but also for sinplicity, and because the paraneters of the CPAP

17



may be in flux during the pre-271 reporting period anyway, the
CPAP will begin with a “clean-slate” after § 271 approval.
C. | ssue 3
Worl dCom requests that reports produced before 8§ 271
approval be distributed to all relevant parties rather than

bei ng avail able only to the Comm ssion. WrldCom Comrents
Attachment A at 6; Final Report and Recommendation at 2.

1. Deci si on
Reports generated prior to § 271 approval wll be

distributed to all relevant parties and to the Conm ssion via

the sanme distribution nechanismthat will be in effect post-271.
2. Di scussi on

a. The pre-271 reporting period serves several

objectives. First, it will provide an opportunity for Qumest to

perfect its systens and processes and to anticipate its |evel of
future liability. Second, the exercise will allow CLECs, the
| ndependent Monitor, and Staff to better understand the
information and to inplement their own report evaluation
processes. Third, it will begin to reveal to the Comm ssion
whet her the paraneters of the plan are sufficient; for instance,
the variance factors, the critical values, the m ninum and per
occurrence penalty |evels. Since all parties have a rel evant
interest in the pre-271 reporting period, all relevant parties
wll be able to participate in the dress rehearsal, even to the

extent that CLECs nmay request the underlying data from Quest.

18



b. The scope of the pre-271 reporting period
stops short of the mni-audit process, however. In lieu of the
mni-audit, a CLECis entitled to present Qvest with a prepared
list of questions regarding the data, and Qwest nust either
respond in witing to the questions or schedule a neeting with
the CLEC, at Qwest’s option. To the extent that issues are not
resol ved, the issues may be raised at a Comm ssi on CPAP neeti ng.
The purpose of these neetings is to review the CPAP issues
before the penalties kick in. The schedule, format and scope of
the meetings will be announced when the CPAP goes into effect
prior to 8 271 approval

D. | ssue 4

Wor I dCom and AT&T enphasize that Qmest’s participation in
the plan is not “voluntary,” but that it is a mandatory
enforcenment mechanismfor § 251 conpliance both before and
after 8 271 approval. WorldCom Conments Attachment A at 5;

AT&T Comments at 22. Qnest, on the other hand, asserts
that its voluntary adoption of the CPAP is a factor that

will be considered during the 8 271 approval process, and
thus inplies that it may choose not to inplenent the CPAP
if it ceases to pursue 8 271 approval. Qwest Coments at

2; Qwest Proposed CPAP SGAT §8 8§ 1.1, 19.0; Final Report and
Recommendati on at 3-4.

1. Deci si on

Qvest’s choice to provide this CPAP in its SGAT
is only voluntary to the extent that pursuing 8 271 approval is
voluntary. After Qmest receives 8§ 271 approval, the CPAP wil |

become mandat ory.

19



2. Di scussi on

a. Qnest alludes to the voluntary nature of the
CPAP in sections 1.1 and 19.0 of the proposed SGAT | anguage.
Utimtely, Qwmest’s submssion of the CPAP is voluntary;
however, this Comm ssion will require Qmvest to deploy the CPAP
as set forth in Attachment A prior to |lending the Conm ssion’s
recommendation for 8 271 approval to the FCC. 22 The origin of
this Comm ssion’s strong encouragenent of the CPAP is the FCC s
claimthat proper neasures to prevent backsliding are a critica
conmponent of the public interest requirenment of 8§ 271 approval; ?
and in all successful 8§ 271 applications so far, a PAP has
served as this preventive neasure. As stated in the Final
Report and Recomendati on, Qmest’s future choice of whether to
of fer interLATA service after § 271 approval will not affect its
obligation to participate in the CPAP since the primry
incentive to adhere to 8 271 requirements will have di sappear ed.

b. Apparently, sonme of the parties equate

2 Bell Atlantic New York Order at 9§ 429 (“Although the [FCC] strongly
encourages state performance nonitoring and post-entry enforcenent, we have
never required BOC applicants to denonstrate that they are subject to such
mechani sms as a condition of section 271 approval. The [FCC] has, however,
stated that the fact that a BOC will be subject to perfornmance nonitoring and
enforcenent nechani sns woul d constitute probative evidence that the BOC will
continue to nmeet its section 271 obligations...”);id. at 1 51 (“[We view the
state’s...role to be one simlar to that of an ‘expert witness ...[We my
conclude that the evidence subnitted by a state comrission is nore persuasive
than that submitted by the Departnent of Justice, particularly if the state
has conducted a rigorous analysis of the evidence.”).

2 1d. at T 429.

20



participation in the CPAP with adherence to 8 251 requirenents,
but the two are sinply not the sane. Clearly, Qwest is
obligated to conformto 8 251 whether it is attenpting to gain
8§ 271 approval or not and whether it is participating in the
CPAP or not. The difference is in the nonitoring and
enf orcenent nmechanism Wth the 8 271/ CPAP approach, Qmest is
noti vated by rewards and penalties. OQutside of this structure
Qvest is still obligated to adhere to the statute. |If another
party believes that Qwest is not conplying with 8 251, it is
free to conplain to this Comm ssion via Conmi ssion Rule 723-1-

61, to conplain to the FCC, or to bring a lawsuit under

antitrust?® or another cause of action. In sum if Qwest chooses
not to pursue 8 271 approval, it is not obligated to institute
t he CPAP.

C. Qvest argues, in its supplenental comments,

that this Conm ssion does not have authority to inplenment a
sel f-executing set of renedies such as the CPAP. Strictly
speaking, this may be true. Neverthel ess, based on experience
in Texas and New York, the CPAP can be anal ogized to the terns
of a consent decree. A consent decree mght contain terns
outside the bounds of traditional |egal renedies, yet in

exchange for settlenent of a lawsuit, the parties agree to abide

2 pPace, Gol dwasser v. Ameritech, 222 F.3d 390 (7" Cir. 2000).
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by those “extra-legal” terms. Here Qwmest agrees to include the
CPAP in the SGAT - in essence a detailed arbitration and
renmedi es clause — in exchange for |ong distance authorization.
Nonet hel ess, while Qmest’s arguments are conpelling, I wll not
further engage this debate. | reserve that analysis in the
unlikely event that Qwest chooses to stop pursuing 8 271
approval and the Comm ssion decides to inplenment the CPAP
anyway.

E. | ssue 5

Wor I dCom and AT&T object to Qwest’s proposal not to nake

Tier 1 penalty paynents to CLEC until the Comm ssion has

approved an I nterconnecti on Agreenent between the CLEC and

Qvest which adopts the CPAP. They say that CLECs should

not be required to “opt-in” to the CPAP. Wrl dCom Comment s

Attachnent A at 5; AT&T Comments at 17-18; Qwest Proposed
CPAP SGAT § 16.1; Final Report and Recommendation at 19.

1. Deci si on
CLECs are not required to incorporate the CPAP
into their new or existing ICAs prior to its effectiveness, but
if a CLEC wi shes to receive the benefits of the CPAP, it nust
obtai n Conm ssi on approval of an | CA which incorporates the CPAP
section of the SGAT or amend its existing I CA for inclusion of
t he CPAP.
Di scussi on
a. In order to obtain this Conm ssion’s
recomrendation for 8§ 271 approval, Qwmest nust adopt the attached

SGAT | anguage i ncorporating the CPAP terns. The Fi nal Report
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and Recommendati on envisioned that the CPAP woul d be enbodied in
a stand-al one section of Qwest’s SGAT. The CPAP would then be
available to CLECs to opt-in, simlar to any other stand-al one
SGAT provision, for incorporation into an existing |ICA between
Qnest and a CLEC. The Final Report and Recommendati on does not
require Qnest to offer the ternms of the CPAP outside of an I CA
as suggested by AT&T s proposed | anguage. Because Conmi ssion
rule 4 CCR 723-44 requires that an |ICA be approved by this
Conmmi ssion before the ICA is effective, Qwest wll not be
required, as proposed by WorldCom to make the CPAP and its
penal ties available to CLECs before an ICA incorporating the
CPAP i s approved. A CLEC may adopt the CPAP even if it has not

adopted the SGAT in its entirety.

I'1'l. PROCEDURAL ARCHI TECTURE OF CPAP

Audi ting of Perfornmance Measures

A. | ssue 6
Qmest contends that it should be able to choose the annua
auditor, with certain constraints. Qvest Comrents at 15;
Qnvest Proposed CPAP SGAT 8§ 14.7; Final Report and
Recommendati on at 4-5.
1. Deci si on
Qvest may not wunilaterally choose the auditor;

however, the Comm ssion will consider external factors, such as

regional auditing activity, in selecting the auditor.

23



2. Di scussi on
The Commi ssion will consider input from Qwmest as
well as the other parties when selecting the auditor. No party
wi Il have unilateral control, but the Comm ssion will strive to
select an auditor that is nost fair to all parties.
B. | ssue 7
Qnest argues that it nust have the flexibility to inprove

upon its data collection and storage techni ques w thout
bei ng hindered by a | engthy approval process. Qwmest agrees

to provide notice to all interested parties any tinme it
changes a PID or a report. Qvest Comments at 14. Covad
contends that all changes to the CPAP neasurenent and

reporting systens nust be reported to the interested
parties, rather than only the CLEC-affecting changes.
Covad Comments at 5; Qwmest Proposed CPAP SGAT 88 14.1

14.2, 14.3; Final Report and Reconmendati on at 5.

1. Deci si on
Qnest nust obtain approval for any CLEC-affecting
changes to a PID or reporting process. Qwest may make non- CLEG
affecting changes w thout approval, but nust inplenment a
reliable method of recording and describing all changes to
notify CLECs and the Conm ssion and so that the changes may be
included in the annual audit.
2. Di scussi on
a. When determ ning the extent to which Qwmest
may change the performance neasurenment or reporting system the
Comm ssi on bal ances two conpeting priorities. First, Qwmest nust

have flexibility to inprove upon its internal systens and
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processes. Second, Qwmest nust not unilaterally nmake any change
that conprom ses the integrity of the CPAP or affects CLEGCs.

b. Regarding the first priority, any conpany
t hat manages conplex databases and generates external
i nformati on based on these data understands the need for caution
in maintaining the data, data structures and related code. At
the sane tine, these conponents often need to be nodified to
accommodat e system inprovenents. These changes may be as
i nnocuous as changing the indices on a table, or my be as
substantive as nmodifying the data thensel ves.

C. For any sort of change to the data or to the
systens that use the data to generate reports, the change falls
into one of two categories: either it does not affect the
performance neasurenent reporting or it does affect the
performance measurenent reporting. Further, the changes that
affect the perfornmance nmeasurenent reporting conprise a
spectrum At one end of the spectrum the changes m ght be
purely cosnmetic, and at the other end of the spectrum the
changes m ght affect the penalties that are due.

d. As a starting point, Qwmest nust thoroughly
docunment any change, no matter how small, that it makes to the
performance neasurenent or reporting system as well as the
underlying data, data extraction processes and codes tables.

This change log nust be available to the CLECs and the
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Comm ssion via Qwest’s CPAP web site. The log nust contain a
detail ed description of the change (in plain English), the
effects of the change, the reasons for the change, the dates of
notification and of inplenmentation, and whether the change
recei ved Comm ssion approval. The purpose for this extensive
change-reporting and docunentation requirement is twofold.
First, CLECs, the Comm ssion and the |Independent Mbnitor wl
have visibility into changes to investigate suspicious results;
and, second, the auditor will use the change log to help
determ ne the scope of the audit. 1In fact, the requirenment for
an accurate change-reporting nmechanismis so crucial that any
| apse of performance by Qwest will be penalized by a $2500 fine
per omtted or inaccurate change. This penalty will go to the
Speci al Fund and does not count agai nst the cap.

e. Next, Qwest nust obtain Conm ssion approval
prior to inplenmenting any change to the performance neasurenent
or reporting system the wunderlying data, data extraction
processes and codes tables if that change will affect the CLEGCs.
Then Qwest nust actively notify the affected CLECs in addition
to listing the change on the web site. Qwest is responsible for
determ ni ng whether the change will affect the CLECs and for
seeking approval. |If a CLEC believes that a change materially
affected it but was not properly approved, the CLEC may raise

the issue via the dispute resolution process. If the
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| ndependent NMonitor determnes that Qwest did not obtain
necessary approval or did not notify all affected CLECs, Quest
will be fined $1000 per affected CLEC, payable to each affected
CLEC. This penalty does not count against the cap.

f. The | ndependent Monitor is responsible for
desi gning the process surrounding raising the issue and 9for
making a recommendation to the Comm ssion. If the Change
Management Process (CMP) has been redesigned and adopted by the
parties, then Qwest is required to follow the CMP procedures for
notification, prioritization and inplenentation of the CLEC
affecting changes to the CPAP nonitoring and reporting systens.
If not, the Independent Nbnitor nay establish procedures for
coordi nation and notification of CLEC-affecting changes.

C. | ssue 8
The OCC enphasizes that OQwest nust report each data
exclusion, rather than aggregating the exclusions. OCC

Comrents at 5; Qwmest Proposed CPAP SGAT § 14.4; Final
Report and Recommendati on at 5.

1. Deci si on
Qnvest nmay aggregate data exclusions for the
pur poses of reporting the exclusions on the website. The detail
behind the exclusions nust be available upon auditor,

| ndependent Monitor, Comm ssion, or CLEC request.

2 The CWP was formerly known as the CICMP, or Co-provider Industry
Change Managenent Process.
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2. Di scussi on

a. Al t hough the nunmber of exclusions wll
certainly vary, it is conceivable that the amunt of data
excluded my make the information too cunbersome to be
distributed easily via website. Also, posting this information
on a website would require security measures that protected
i ndi vidual CLEC s confidential information. The Comm ssion wl |
only require Qnest to make the rel evant exclusion data avail abl e
to Independent Monitor, Comm ssion or individual CLEC upon
request.

D. | ssue 9

Wor | dCom mai ntains that the annual audit shoul d be thorough

and conprehensive rather than selective. Furt her nore,
Wor I dCom contends that auditing the PIDs that generate the
nost penalties is backwards - the PIDs that are not

generating penalties should be the ones audited. WrldCom
Comrents Attachment A at 8; Qwest Proposed CPAP SGAT 8§
14. 6; Final Report and Recommendati on at 5.

1. Deci si on
The annual audit may be selective. The scope of
the audit defined by this report is a mninmum scope, and the
scope may be increased at the discretion of the independent
nmoni tor and/or the auditor. The scope of the audit nay be
decreased by the six-nonth revision process or an order of the

Conmmi ssi on.
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2. Di scussi on

a. The scope of the audit nust balance two
conpeti ng goals. First, the audit nmust ensure that Qwmest is
creating accurate reports and payi ng appropriate penalties; and,
second, the audit nust not be any nore intrusive or cunbersone
than necessary to achieve the first goal. The Conm ssion
bel i eves t hat Speci al Mast er Wei ser’ s reconmendati on
appropriately bal ances these two goal s.

b. The recomendation regarding auditing PlDs
t hat generate higher penalties, rather than PIDs that generate
| ower penalties, wll also be adopted. Al though it s
under st andabl e that CLECs would wish for the audit to raise
penalties rather than |ower penalties, and that there is a
greater chance of penalties being raised if the | owest paying
PIDs are the ones being audited, this is not a sound basis for
argument . Sonme of the PIDs may currently, or at |east soon,
refl ect obsolete or little-used services. It nmakes no sense to
audit these. Lower paynents are not necessarily a reflection of
good performance. As a result, the audit will initially include
the PIDs with the higher paynents. If the auditor deens it
appropriate, perhaps various high-volunme PIDs can be included
whet her or not they are generating high paynents.

E. | ssue 10

Worl dCom argues that the mni-audit process should be
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changed in one of two ways: either the CLEC and Qwest
should split the cost of the m ni-audit or the CLEC should
be able to request an audit as often as it pleases.
Wor I dCom Comments Attachnment A at 10. Covad argues that a
CLEC shoul d not be penalized if an innocent m stake causes
it to request an unnecessary mni-audit. Covad Comments at
8; Qwest Proposed CPAP SGAT § 14.11; Final Report and
Recomrendati on at 6.

1. Deci si on
If the mni-audit wuncovers any discrepancy in
Qnest’ s reporting and paynent cal culations for a CLEC, that CLEC
is not barred fromrequesting future mni-audits. If the mni-
audit uncovers no discrepancy, the CLEC is barred from
requesting future mni-audits for six nonths.
2. Di scussi on
a. The Special Master recomrended the fee shift
and the 12-nonth noratorium based on the 10% threshold as
mechani sms for discouraging useless audits. The overriding
obj ective of both is to ensure that the CLEC and Qwest work
together to reconcile the data questions prior to deploying
additional resources for an audit. Sonme parties argue, however,
that the fee shift already notivates CLECs to refrain from
initiating gratuitous audits and that the 12-nonth noratoriumis
excessive. Another concern is that the 12-nonth restraint m ght
have the uni ntended consequence of notivating Qwest to encourage
these audits rather than working in cooperation with the CLEC to

di scern the causes of m sunderstanding. The useless audit,
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then, would be a sort of inoculation against future audits.
Moreover, the CLEC is already paying for the audit. The audit
does not generate nuch additional income and even brings the
risk that, since Qmest undercal culated the penalty, the CLEC
al ready has incentive to avoid useless audits. Finally, any
error correction in the CCPAP reports is beneficial to sone
degree, especially in the long run, so legitimte audits should
not be overly-di scouraged.
b. Because these argunents are persuasive, |

i nclude lighter consequences for unproductive mni-audits in the
CPAP than the Special Master recomended. |If an audit fails to
reveal any changes to Qwest’s paynent calculations, the CLEC is
prohibited frominitiating any mni-audits in the foll ow ng six
nont hs. However, the CLEC nmay use the dispute resolution
process to avoid this noratoriumif it can prove that Qwmest did
not work in good faith to resolve data questions prior to the
initiation of the mni-audit.

F. | ssue 11

Covad argues that the 10% variance threshold that

legitimzes a mni-audit should be 5% at the npost. Covad

Comments at 6-7. AT&T asserts that the 10% threshold

should be elimnated and that, if Qwest was found to have

underpaid at all, Qwmest nust al so pay $2500 to the Speci al

Fund. Qwest Proposed CPAP SGAT § 14.11; Final Report and
Recomrendati on at 5.
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1. Deci si on
The variance threshold will remain at 10% Qnest
will not be required to nake an additional penalty paynent to
t he Speci al Fund.
2. Clarification
The 10% threshold applies to the overall results
of the CLEC-initiated audit. |If the CLEC initiates a mni-audit
for a single nonth on three PIDs, then the 10% threshold w |
apply to the aggregate penalty that is at stake for those PIDs
for that nonth.
3. Di scussi on
a. | deal |y, parties would share costs of the
audits in proportion to the severity of the incorrect penalty
calculations. In this ideal world, Qwest would pay 100% of al
audit costs and expenses if it mscalculated the penalty by 100%
or more, and Qwmest would pay none of the audit costs if its
penal ty calculations were previously correct. Because this
sliding scale is difficult to inplenment, and since the internal
expenses of conducting an audit are nebul ous, the 10% t hreshol d
is an acceptable substitute. The threshold avoids the hazard of
mar gi nal |y productive audits, in return for the fact that Qmest

is never reinbursed for internal expenses incurred in the course

of unsuccessful audits. This approach also shifts the fee in a
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sinpler way than a sliding scale would. This threshold may be
changed at a later date if it is found to be inappropriate.

b. Qvest will not be subject to any additiona
penalties for underestimating paynents other than the additional
penalties set forth in section IIl-C of the Special Master’s
Fi nal Report and Recommendati on.

G | ssue 12

Qvest wishes to add a tineline to the mni-audit process
during which the parties nust work together to resolve any
di screpancies prior to the mni-audit. Qvest Comment s at

16; Qwest Proposed CPAP SGAT 8§ 14.11; Final Report and
Recommendati on at 5.

1. Deci si on
A tineline for data reconciliation is not
necessary, but a rem nder that the parties nust work together in
good faith is in order
2. Di scussi on
Setting a fixed tineline for data reconciliation
is unnecessary in light of the requirenment that the parties work
together in good faith. The goal of the data reconciliation
process is to ensure that a CLEC only initiates audits based on
m scal cul at ed payment s, and not based on dat a
m si nterpretations. Setting a tineline for this process my
notivate Qvest to stall or may lead the CLEC to initiate audits
prematurely. Instead of a fixed tineline or predefined process,

Qnest nust respond to the CLEC requests in a tinely fashion and
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provide the proper expertise to the CLEC during the
reconciliation period. |If Qwest does not do this, and the CLEC
initiates a superfluous audit, the CLEC may thereafter shift the
cost of the audit to Qwest via the dispute resolution process.
H. | ssue 13
Qvest maintains that it should not be subject to multiple
mni-audits at the sane tinme. Qmest Conmments at 17; Qnest

Proposed CPAP SGAT 8§ 14.11; Final Report and Recommendati on
at 5.

1. Deci si on
Qvest nmay be subject to nultiple mni-audits at
the sane tinme, but it may request the I|Independent Monitor to
consol idate efforts when appropriate.
2. Di scussi on
Limting the nunber of concurrent CLEC mni-
audits would artificially limt Qwest’s liability in the case of
i naccurate reporting. |If Qwest w shes to reduce the nunber of
mni-audits, it should strive to reconcile data and paynent
i ssues prior to the point at which the CLEC initiates the audit.
Since this approach is not feasible in all circunstances, the
| ndependent Monitor may facilitate +the consolidation of
overl apping audits and/or work with other state conmm ssions to
identify opportunities for results-sharing.
| . | ssue 14

Wor | dCom and Covad request that Qwest provide expl anations
of the underlying calculations for the penalties rather
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than sinply providing the final penalty anpunt. Worl dCom
Comments Attachment A at 12, 13; Covad Comments at 12;
Qvest Proposed CPAP SGAT § 12.3, 13.2; Final Report and
Recomrendati on at 7.

1. Deci si on

Qnest nust provide the information that forns the
basis for calculation along with the final paynment anmount.

2. Di scussi on

a. | t IS f oreseeabl e t hat t he paynent
calculation will be quite conplex. For exanmple, a CLEC s
paynent may include sone conbination of interest charges,
m ni mum paynment |levels, waivers, and additional penalties
assessed on audited reports. G ven the potential conplexity,
Qvest nust provide enough information for the CLEC fully to
under stand how the final nunber was derived. This information
will enable the CLEC to double check the cal culations and will
reduce the nunmber of followup inquiries.

b. One other factor bears nention: a CLEC may
guestion a paynent calculation just as a CLEC would question
reporting data. The CLEC nmay request raw data wused for
cal cul ati ons and ask for Qwest’s assistance in reconciling the
i nf or mati on. Furthernore, the paynent calculation will be
subject to audit just as the reports are.

J. | ssue 15

Worl dCom and Covad do not believe that Qwmest should be
relieved of additional penalties in the case that Qwest
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corrects the penalty calculation before initiation of an
audi t . Worl dCom Comments Attachment A at 12; Covad
Coments at 11-12; Qwest Proposed CPAP SGAT 8§ 13.6; Final

Report and Recommendati on at 8.

1. Deci si on

I f a discrepancy is revealed solely by Qwest, and
Qnest self-corrects the discrepancy prior to the nonthly paynent
bei ng due, no additional liability shall be assessed. If Quest
voluntarily corrects erroneous reports before an audit begins,
but after the rel evant paynment is made, it shall be responsible
for paying the additional anbunt owed due to the non-conformng

performance, as well as interest on this anpunt at the rate of

two tinmes the deposit rate.

2. Di scussi on

a. When Qmest self-corrects the penalty |levels
prior to an audit, any |ate paynments are subject to interest at
twi ce Conmi ssion-prescribed deposit rate on the |ate portion of
the paynent. This is already an additional penalty since Qwest
is only entitled to recover the deposit rate when it overpays.
Furthernore, as stated above, an overarching goal is to avoid
unnecessary audits. Therefore, the disincentive for commencing
an audit should be stronger than correcting inaccurate penalties

prior to an audit.
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b. On the other hand, if Qwest continually
forces the CLECs to “henpeck” Qwest to obtain proper results so
that a pattern develops, there will be additional penalties.
Furthernmore, if Qwmest alters a penalty anmount after a report is
generated, this change nust be reported to the |Independent
Monitor so that the activity can be considered when the auditor
deci des the scope of the next annual audit.

K. | ssue 16
Worl dCom wi shes to clarify that the late penalty charges
apply to Tier 2 paynents as well as Tier 1 paynents.
Wor| dCom Conments Attachnment A at 12; Qwest Proposed CPAP
SGAT 8§ 12.4; Final Report and Recomendati on at 8.

1. Deci si on

Late fee paynents apply to Tier 1 and Tier 2
paynments.

2. Di scussi on

Late penalties as described in section Il.C of
the Special Master’s Final Report and Recommendati on apply to
Tier 2 as well as Tier 1 penalties. The only difference is that
all Tier 2 paynents and penalties will be paid into the Speci al
Fund rather than to the CLEC.

L. | ssue 17

Covad argues that the late fees should be calculated
agai nst the entire nonthly anmpbunt owed rather than just the

addi ti onal amount owed. Covad Comments at 11; Qwest
Proposed CPAP SGAT 8§ 12.4; Final Report and Recommendati on
at 8.
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1. Deci si on
Late fees are calculated based on the late
portion of the paynent rather than the entire paynent.
2. Di scussi on
| nt er est charges generally only apply to
out st andi ng bal ances. It would be illogical to assess interest
on noney already paid (on-tine) to a CLEC. Additional penalties

are addressed el sewhere in section 12.0.

M | ssue 18

Covad clains the inposition of the per day penalty where a
$25,000 bill is adjusted upwards 25% or nore discrimnates
bet ween CLECs with | arger volunes of orders and CLECs with
smal l er order vol unes. Covad Comments at 12; Quest
Proposed CPAP SGAT § 13.5; Final Report and Recommendati on
at 8.

1. Deci si on
Since the $500/day penalty is paid to the Speci al
Fund, this penalty does not discrimnate against smaller CLECs.
2. Di scussi on
Late reporting does not materially harmthe CLEGCs
ot her than delaying their ability to plan on incom ng funds. As
a result, all penalties for late reports will go directly to the
Speci al Fund. The condition that inposes |ate report penalties
in the situation in which Qwest adjusts a $25,000 paynent
upwards 25% or nore is a special disincentive to counteract

Qnest’s potential incentive for delaying the reporting of these
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| arge paynents. Since this penalty is intended to notivate
Qvest to pay large paynents on tinme, and since it doesn't
di scrim nate against any CLECs, this paynent to the Special Fund
stands. The |ate-reporting penalty does not count against the
cap.
N. | ssue 19
AT&T argues that the $500/day penalty for late reporting is
per report, and not absol ute. It further maintains that
the penalty should be raised to $2500 per report. AT&T

Comrents at 13; Qwmest Proposed CPAP SGAT 8§ 13.3; Fina
Report and Recommendati on at 8.

1. Deci si on
The $500/day penalty is a flat per-day penalty
with no multiplier per report or per CLEC
2. Di scussi on
The purpose of the daily late reporting fee is to
nmotivate Qaest to turn in its reports on tine. As stated above,
however, the material inpact on an individual CLEC is nuch | ower
if the report is late as conpared to the situation in which a
paynment is |ate. As a result, the $500/day charge is a flat
charge to Qnest. If Qnmest is late with all CLEC reports, or if
Qvest is only late with one CLEC s report, the penalty will be
the sane. The |ate-reporting penalty does not count against the
cap.
O. | ssue 20

AT&T believes that self-adjustnments by Qwmest should trigger
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audits. AT&T Comments at 13-14; Qwmest Proposed CPAP SGAT §
13.6; Final Report and Recommendati on at 8.

1. Deci si on
Refer to Issue 9 above: Auditor has discretion
to add or renove conponents of audit.
2. Di scussi on
Refer to Issue 9 above: Auditor has discretion
to add or renopve conponents of audit.
P. | ssue 21
Qmest argues that it is wunfair to require additional
penalties after an audit forces a paynent adjustnment.
Qvest Comments at 15; Qwmest Proposed CPAP SGAT 8§ 13.4;
Fi nal Report and Recommendati on at 8.
1. Deci si on
It is appropriate for Qwest to pay a penalty when
an audit forces a paynent adjustnent.
2. Di scussi on
As stated above, an audit should be a nmechani sm
of last resort for the parties. Qnvest nmust be properly
notivated to resolve issues with the CLECs prior to an audit.
If the parties do indeed comrence an audit, and as a result,
Qvest nust nodify the results, it is appropriate for Qmest to
pay a penalty on the adjusted anount. This threat of a penalty
will hopefully notivate Qwmest to re-exam ne thoroughly the

reports and address the CLECs’ issues prior to resorting to the

audit process. The penalty does not count against the cap.
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Form of Paynent

Q | ssue 22
AT&T points out that the Form of Paynent section in the
Fi nal Report and Recommendati on should refer to all of Tier

1 rather than sinply Tier 1X.  AT&T Comments at 11; Fi nal
Report and Recommendati on at 8.

1. Deci si on
AT&T is correct in pointing out that the Final
Report and Recommendation should refer to all Tier 1 paynents to
CLECs rather than only Tier 1X
2. Di scussi on
Tier 1X and 1Y paynents are equivalent except
that half of Tier 1Y goes to the Special Fund. Consequently,
Tier 1X and 1Y paynents should be treated simlarly under the
payment mechani sm
R. | ssue 23
Covad and Worl dCom would |ike the payments in cash rather
than bill credits. Covad Comments at 12; Wrl dCom Comment s

Attachment A at 13; Qwest Proposed CPAP SGAT § 12.2; Final
Report and Recommendati on at 8.

1. Deci si on

Payments will be nade in cash rather than in the
formof bill credits.
2. Di scussi on

The parties’ argunments regarding the nmerits of
cash paynents are persuasive. First of all, bill credits are

conplex to adm nister. If, for exanple, the paynent anount
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exceeds the CLEC s wholesale bill for that nonth, then Qwest
will need to make a supplenental cash paynent: two forns of
paynent to a single CLECin a single nonth. Also, if Qwest and
the CLEC were in the mdst of a billing dispute, the CPAP
paynment would need to be nmade in cash anyway. Furthernore, bil

credits require billing system nodifications that my lead to
errors or confusion, and that will be difficult to test during
the CPAP pre-271 reporting period. Overall, cash paynents are

sinpler and nore straightforward for all the parties involved,

and thus are superior to bill credits.
S. | ssue 24
Covad asserts that Qwmest nust be obligated to nake the CPAP
payments independent of any billing dispute between
parties. Covad Comments at 13; Fi nal Report and

Reconmendati on at 8.
1. Deci si on
This issue refers to the CLEC concern that, if
paynments are in the formof bill credits, a billing dispute my
affect the credits to that bill (i.e., CLECs did not want the
credit to apply toward the disputed anount). Si nce paynents
will be in the formof cash, this issue is noot.

The Report’s Phil osophy on Use of Statistical Mthodol ogi es

T. | ssue 25

Wor | dCom argues that all PIDs with a sanple size of 1-10
should be evaluated with a critical value of 1.04.
Wor I dCom Conmments Attachment A at 15-16; Qwest Proposed
CPAP SGAT & 5.1; Final Report and Recommendati on at 9.
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1. Deci si on
The nodified z-test will be used for Tier 1B and
1C subnmeasures when the CLEC sanple size is 3 30. The critical
value of all PIDs with a sanple size of 30 — 150 will remain at
1.645, as denonstrated in the critical value table. A

permutation test will be applied for CLEC sanple size < 30. The

value of a will be set at .05, except for individual nonth
testing involving LIS Trunks and Unbundl ed Dedi cated Interoffice
Transport, Resale, and Unbundl ed Loops at DS-1 and DS-3 rates.
For these subnmeasures, when the CLEC sanple size is 1-10. Then
the value of a will be 0.15 .
2. Di scussi on

a. During the ROC col |l aborative process, AT&T,
Qnest and New Edge agreed on this critical value table. This
agreenment attests to the fairness of this table as a starting
point for the CPAP. Furthernore, a critical value of 1.645 is
derived from a confidence |evel of 95% the risk of Type I
errors (mstakenly finding Qwest’s nondiscrimnatory behavi or
di scrim natory) equal 5% If, however, these critical values

yield an excess of Type Il errors (where Qwmest’s discrimnatory
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behavi or is found nondiscrimnatory), then these critical values

are subject to adjustnent.?®

u. | ssue 26

AT&T argues that a conparison of Qwest’'s treatnent of a
CLEC in a particular nonth against Qwvest’s performance over
the prior six nmonths does not represent a parity
eval uati on. AT&T Coments at 5. W rldCom however, argues
that parity neasures are a bad idea entirely because they
conpare wholesale performance to Qwest’'s poor retail
perfor mance. Wor I dCom Comments Attachnment A at 17-18;
Qnvest  Proposed CPAP SGAT 8§ 6. 1; Fi nal Report and
Recommendati on at 10.

1. Deci si on
A six-nonth average is an effective nethod of

eval uating parity perfornmance neasures.

2. Di scussi on
a. The FCC has not given nmuch guidance to the
states regarding statistical eval uation of I dentifying
di scrim natory service. This lack of guidance seens to be
i ntentional, wi th t he obj ective of encour agi ng state

experimentation. Accordingly, this Comm ssion has significant
latitude in designing a PAP that identifies discrimnatory
service. The nmethod outlined in the Final Report and

Recommendat i on achi eves a bal ance bet ween provi di ng

25 As one raises the confidence level (and lower the Type | errors), the
Type |l errors go up. Qnest obviously wishes to raise the confidence |evel
as high as possible, while the CLECs wish to lower the confidence level to
mnimze the risk of Type Il errors.
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predictability of service to the CLECs while identifying service
levels that are below Qwest’s retail service |evels. The
paraneters of the Tier 1A approach provide the flexibility to
ensure that the standard performance levels are fair. The *
vari ance factors” may be adjusted during a six nonth review if
the CPAP is clearly generating unfair results.
b. As the parties are undoubtedly aware, the
Act calls for “nondiscrimnatory” service. The parity
eval uation ensures that this Conm ssion is not requiring Qumest
to provide service that is superior to the service which it
provides itself. The parity approach has been adopted by all
ot her states’ PAPs and is not open to debate.
V. | ssue 27
AT&T and WorldCom believe that the proposed variance

factors permt Qwest’s performance to degrade much too far
before it is deened that Qwvest’s performance is at a |evel

where Tier 1A penalties are incurred. AT&T Coments at 5;
Wor I dCom Comments Attachment A at 18; Qwest Proposed CPAP
SGAT 8§ 6.1; Final Report and Recommendati on at 10-11.
1. Deci si on
The variance factors set forth in the Final
Report and Recommendation are a valid starting point and are
subject to adjustnent during a six-nmonth review if necessary.
2. Di scussi on

a. The Special Master derived the variance

factors fromwhat the simlar “slack” would be if the nodified
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z-test and a critical value of 1.645 were inplenented. The
variance factors are larger for |ower sanple sizes because | ower
sanple sizes are inherently less indicative of a pattern of
behavi or and are subject to | arger anomalies than | arger sanple
Si zes.

b. AT&T and Worl dCom argue that the variance
factors are too high. Both parties cite exanples in their
original coments that purportedly show an extrenmely high
variance without the inposition of penalties. These exanples,
however, are based on assunptions and are limted to a few in
nunmber. When the parties were given an opportunity to expand
their evidence in the supplenental comments, they neither
offered an alternative proposal, nor expanded their evidence
agai nst the proposed variance factors. As a result, the Special
Master’'s variance table will be the starting point for the CPAP
During the pre-271 reporting period, and at the six nonth
reviews after approval, the parties wll be given the
opportunity to show that both the variance factors and the
critical z values are ineffective, and the Comm ssion (with the
hel p of the Independent Monitor) wll consider whether to alter
t he val ues.

C. These tables are the key to the CPAP s
flexibility. The variance table, for exanple, could either

force Qvest to maintain a constantly upward trend of service (if
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the slack factors were 0) or allow Qaest to provide a constantly
downward trend (if the variance factors are too high). The
Commi ssion’s goal 1is to achieve parity, and of course,
ultimately conpetition where conpetition is appropriate. To
achieve this end, the Comm ssion will strive to ensure that the
Plan is fair and that all parameters of the Plan are set
accordingly.

W | ssue 28

AT&T and Worl dCom argue that the variance factors should be

smaller for smaller sanple sizes rather than larger with

smal |l er sanple sizes. AT&T Comments at 7; Worl dCom

Comments Attachnment A at 18; Qwest Proposed CPAP SGAT 8§
6.1; Final Report and Recommendation at 10-11.

1. Deci si on
The variance factors should be |arger for smaller
sanpl e si zes.
2. Di scussi on
The results derived from small sanple sizes are
more often affected by a single anomal ous result. To allow for
occasional results that are out of the ordinary range, are truly
anomal ous, and are not indicative of a trend, the variances for
smal | er sanple sizes are larger than for |arger sanple sizes
t hat have a tendency to stabilize due to the normalizing effect.
The variances will ideally allow for anomalies, yet identify

trends of discrimnatory performance. |If the variances do not
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achieve this objective, they may be changed as described in
| ssue 27.
X. | ssue 29
AT&T mai ntains that allowing Quvest to “m ss one” any tine
there is a sanple size of 10 or less is overly generous to

Qnest . AT&T Comments at 7-8; Qwest Proposed CPAP SGAT §
6.2; Final Report and Recommendation at 11.

1. Deci si on
Allowing Qvest to “m ss one” occurrence is an
accept abl e saf equard for unexpected performance vari ances.
2. Di scussion
The “m ss one” principle is an attenpt to allow
for anomal ous results, and an avoi dance of requiring “perfect”
performance. If this clause were omtted from the CPAP, then
anytinme a CLEC had very |ow sanple sizes, Qwmest’s performance
woul d have be perfect to be deened non-discrimnatory. This
aspect of the plan will be evaluated at the first six-nonth
review. If Qwmest is consistently taking advantage of this
all owmance and, as a result, mssing a high percentage of
sanpl es, then the requirenment can be nodified.
Y. | ssue 30

AT&T points out that a needs to be established. AT&T
Comrents at 4; Qwmest Proposed CPAP SGAT § 4. 4.

1. Deci si on

Alpha (4) is 0.05 unless otherw se stated. See

di scussi on on | ssue 25.
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2. Di scussi on

Al pha (a) is the probability of falsely finding
that Qmest is providing service out of parity when, in fact, it
is in parity (Type | error). The difference between 1 and &4 is
commonly referred to as the confidence level, and the z critica
value is derived from tables based on the confidence |evel
Since the z value of 1.645 (which is used for small sanple
sizes) is derived from a confidence level of 95% it foll ows

that & = 5% (or 0.05).%

V.  PAYMENT STRUCTURE AND PHI LOSOPHY BEHI ND CPAP

Tier 1. Conmpensatory (Tier 1X) Paynents

A. | ssue 31

Wor I dCom bel i eves that m ni mum paynents shoul d apply to any
CLEC with small neasurenent pools because, although the
harm m ght be higher for a fledgling CLEC, the harmis al so
el evated for the new services of a |arger CLEC. Worl dCom
Comments Attachnment A at 21. Qvest mmintains that the

nunber of lines in service in Colorado is not the proper
eval uati on of whether a CLEC should benefit from m ni num
paynents. |Instead, Qwest argues the proper neasure is the
amount of time the CLEC has been in business. Qnest

Comrents at 9; Qmest Proposed CPAP SGAT 88 9.1, 9.2; Final
Report and Recommendati on at 13.

1. Deci si on

M ni mum paynents will apply only to small CLECs.

Nunmber of lines is an appropriate indicator of a small CLEC.

%6 Bell Atlantic New York Order at Appendix B, Statistical Methodol ogy,
nn. 22, 25.
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Small CLECs will be defined as those having £ 100, 000 |i nes.
2. Di scussi on
a. Smal| CLECs are favored under the m nimum
penal ty nmet hod because these CLECs | ose a hi gher percentage of
their business when they |lose a custoner or nust conpensate a
custonmer for poor service. |In theory, these small CLECs nmay not

have the market presence, nane recognition or |everage that the

| arger CLECs have so that poor service my be nore likely
seriously to damage a small conmpany or to drive it out of
busi ness. Larger conpanies nmay |everage nore nmarketing and

support resources to help rectify problens caused by the | LEC.
Al though it is true that both conpanies suffer, the risk of
sending a small CLEC out of business altogether is |larger than
the risk of putting a | arge CLEC out of business.

b. Qnest proposes nmini mum paynents in the case
of newer CLECs as opposed to smaller CLECs, inplying that sone
CLECs nmay be small by choice, but still be well-entrenched in
their market. This alternative is attractive on the surface,
but brings many nore conplications than the nunber of 1|ines
criterion. For instance, the date from which a conpany’s
exi stence is neasured could be a contentious topic if it was
spun off from another conpany or nerged from nultiple conpanies.
On the other hand, the nunber of lines is reported to the

Comm ssi on on the conpany’s annual report.
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cC. On another note, the parties should keep in

mnd that the mninum paynent only applies when Qwest only
nm sses a Tier 1A neasure by one or two occurrences (occurrences
are calculated according to the fornmulas set forth in Il11A of
the Final Report and Recomrendati on). In these cases, the
paynent increases from $225 or $450 to $600. M sses beyond t hat
will be irrelevant since the m ninum paynent will have been net.
The m ni mum paynment for Tier 1B measures is only relevant when
Qmest m sses by one, two or three occurrences. O herw se, the
paynent will al ready have nmade the m ni nrum of $300. Also, only
interval neasures should ever yield a single occurrence since
one mss is always allowed.? |[|f, despite these considerations,
it appears that the mnimum paynment provision is consistently
increasing a given CLEC s penalty amunt by a sizeable
percent age, the m ni mum penalty amount and/or the criterion by
which it is assessed nay be eval uat ed.

B. | ssue 32

Wor I dCom cont ends that per-occurrence plans do not open the

mar ket as quickly as plans with large, fixed penalties.

Wor| dCom Conments Attachnment A at 21; Qwest Proposed CPAP
SGAT 8 7.1; Final Report and Recommendati on at 13.

2" The calculation for the number of occurrences missed for an interval

nmeasure is ((CLEC Result - Standard)/Standard) * CLEC Vol une). Since this
formula inplicitly considers severity, it is possible that a slight
di fference between CLEC result and standard will result in one “occurrence”

even though nore sanples actually fell short of parity perfornmance.
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1. Deci si on
Per occurrence plans are an appropriate bal ance
of conpensating for damages and openi ng the nmarket.
2. Di scussi on
a. The Pl an cont ai ns a conbi nati on of
conpensatory and punitive paynents. This approach attenpts to
be fair to the CLECs by reinbursing themfor injuries caused by
Qvest, and to provide sufficient financial notivation for Qnest

to conply with 8 271 requirenents. Unfortunately, the penalty

level that will reinburse danage to a CLEC is sonetines |ess
than the penalty level that Qwmest is willing to sustain before
i nprovi ng performnce. In this case where Qwest’s cost of

i mproving performance is greater than CLEC damage, it woul d be
nore economcally efficient for Qvest to continue providing poor
performance and to pay the CLEC for the danage caused. Econom c
efficiency, however, is not the sole objective of the Act.
I nstead, the Act flatly requires nondiscrimnatory whol esale
service. As a result, when conpensatory paynents are not high
enough to notivate Qwmest to inprove service, the paynents are
ratcheted up each nonth until Qwmest does conply. Thi s
escal ating paynment structure is the best way to elicit the
| owest paynments from Qmest and still achieve conpliance.

b. Wor |l dComi s assertion that higher penalties

wi ||l provoke faster conpliance is undoubtedly true. However,
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t he next question has to be just how fast the conpliance nust
occur and just how high the paynents nust be to satisfy this
goal. The paynent |evels could be set considerably higher than
the Plan sets forth, but the risk of over-penalizing rises with
t he paynent |evels. Since the mnimum paynents necessary to
elicit conpliance vary for each PID, and since these paynent
| evel s are currently unknown, the best approach is to inplenent
the escal ati ng paynent systemcurrently set forth and to nonitor
Qnest’s responsiveness to ongoing penalties. If time shows
Qnest consistently delays its conpliance for many nonths, this
Comm ssion will initiate a root-cause analysis investigation and
may increase the penalties and escalation factors, i f
appropri ate.
C. | ssue 33

Qnvest argues that a single order should not generate
m ni mum paynment under nore than one PID. I nstead, Qwest
advocates grouping the penalties that stem from a single
order into a famly. Qwmest Comments at 8.

1. Deci si on

A single order may generate m ni nrum paynent under
mul tiple PIDs.

2. Di scussi on

a. Qnvest argues that, since it is able to

discrimnate against a CLEC in a variety of ways with only a
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single order as amunition, it should only be subject to a
singl e m ni num paynment per order. | disagree.

b. The purpose of the CPAP is to assure Qmest’s
ongoi ng provision of service to the CLECs at parity to the
service it provides itself. Qvest is obliged to make its
systens, procedures and personnel work toward the goal of
continuous service at or above the required |level. To encourage
this behavior, the CPAP nust, should, and wll enconpass
paynents for each PID not net, regardl ess of whether one or nany
orders are involved. A failure to conply is a failure to
conmply.

cC. Qnest’ s sanple scenario in which it violates
seven PIDs for a single order would seem to justify seven
M ni mum paynments. The bottom line is that the PIDs were
desi gned know ng that they neasured various functional areas and
that a given order mght involve nore than one PID. Changing
such a fundanmental quality of the PIDs after so much work,
effort and conpromise is not justified at this point.

d. Furthernmore, since the nonetary penalties
are neant to reinburse a CLEC for actual damage, it 1is
concei vabl e that each breach of performance woul d generate a new
set of costs for the CLEC - that is, if the custoner hangs

around | ong enough to continue receiving such bad service.
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D. | ssue 34

Covad argues that the proper basis for setting penalty
| evels is the value of a custonmer or the cost of acquiring
a custoner rather than the estimate of harm from a

particul ar incident. Covad Comments at 14-15; Qnest
Proposed CPAP SGAT § 7.3; Final Report and Recommendati on
at 13.

1. Deci si on
Estimate of harm is the appropriate penalty
measur e.
2. Di scussi on
Covad’s argunent that penalties should be based
on the value of a custoner is not persuasive. Although it is
true that the value of a custoner m ght be nore stable than an
i nci dent - based penalty anmount, a nodel based on custonmer val ue
woul d have at |east as many unknown vari ables as an incident-
based schene. First, a customer-value based nodel would need to
incorporate sonme type of nultiplier to account for the
percentage of tines that a particular violation of a particular
severity leads to a |l ost custoner. Second, the nodel woul d need
to consider the anopunt of resources expended by the CLEC in
trying to retain the custonmer. Third, the value of a custoner
varies according to differing services, volunmes and duration.
None of this information was included in Covad' s comments.
Accordingly, the CPAP will inplenent an incident-based paynent

structure.
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E. | ssue 35

Al ternatively, Covad argues that, if the penalty levels are
set according to actual cost to a CLEC, they are woefully
| ow. Covad Comments at 15-16; Qwest Proposed CPAP SGAT §
7.3; Final Report and Recommendation at 13.

1. Deci si on

The Special Master’s recomended paynent |evels

will serve as the starting point for the CPAP.
2. Di scussion
a. The Special Mster worked to extract from

the parties concrete information regarding the appropriate
penalty | evels. In response, AT&T and Worl dCom have done an
effective job of proving the difficulty of designing a “bottom

up” penalty scheme that attenpts to conpensate parties for
danmages (as opposed to a “top-down” approach that serves to
apply a predeterm ned anmount of penalties to the ILEC for
m sbehavi or) . Unfortunately, however, AT&T and Worl dCom have
not proposed an alternative schene of any detail, beyond
referring to other states’ plans. On the other hand, Qwmest has
shown that the proposed paynent |evels have the potential of
generating very |large paynents to the CLEGCs.

b. As an initial matter, | find that the
Special Master’s proposed paynent |evels are an adequate

conpronm se between the positions of the parties and a sufficient

starting point for the CPAP. If this paynent structure does not
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generate paynents that are sufficiently neaningful to Qaest, the
Conmmi ssion, with input fromthe Independent Monitor, wll nodify
t he paynent | evels as deenmed appropriate.

I ncentive-Based (Tier 1Y) Paynents

F. | ssue 36

Wor | dCom does not believe that the duration function should
automatically exclude the severity factor calculation in
Tier 1X Worl dCom Comments Attachnment A at 24; Qwest
Proposed CPAP SGAT § 7.4, 8. 2; Fi nal Report and
Recommendati on at 15.

1. Deci si on

Each nonth, Qwest will pay the QEC the proper

addi tional penalty based on that current nonth’s severity. This

severity will not be multiplied by the step-w se escal ation
however .
2. Di scussi on
a. There are two separate and distinct

multipliers that can increase Qunest’s nonthly paynment to a CLEC
One is based on severity, and one is based on duration. The
proper approach is to keep the factors separate. Each nonth, an
additional penalty nay be assessed if the perfornmance was beyond
a given severity. That additional penalty will be cal cul ated
based on the current nonth’s base penalty anount. Each nonth,
an additional penalty will also be assessed for ongoing poor
performance. That additional penalty will be a factor of the

nunber of consecutive nont hs m ssed.
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b. Wor | dComi s proposal to incorporate severity
into the duration nultiplier inappropriately comm ngles these
two factors. Furthernmore, the argunment that Qwest would be
getting relief fromits severe poor performance is not valid
since Qnest is being penalized for that severe performance on a
nmont hly basis, regardl ess of duration nmultipliers.

G | ssue 37
Wor |l dCom al so argues that the entire penalty escalation
should go to the CLEC rather than just half. Wor | dCom
Comments Attachnent A at 24. Qnest, on the other hand,
argues that paying the CLECs half of the Tier 1Y paynents
is a windfall to the CLECs and their portion should be
limted to 35% Qwest Coments at 5; Qwmest Proposed CPAP
SGAT § 8.3; Final Report and Recommendation at 15.

1. Deci si on

Fifty percent of the paynent escal ation anmounts
will go to the CLEC and 50% will go to the Special Fund.

2. Di scussi on

Dependi ng on their interests, the parties either
argue that CLECs should get nore or less of the escal ated
penal ti es. Ei ther way, the proportion would be an educated
guess at best. A wvalid starting point for the plan is to send
50% of escal ated paynents to the Special Fund and 50% to the
CLEC. The CLEC will then be getting increased penalties to
cover the increased risk to its reputation and custoner service

quality, while Qvest will also be penalized an additional anount

to deter the ongoing behavi or.
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H. | ssue 38

Qnvest asserts that the paynent escalation should freeze
after six nonths. At this point, it says, the paynents are
nore than sufficiently high to notivate Qnmest to perform
Qvest Comments at 4 5; Qwmest Proposed CPAP SGAT § 8. 2;
Fi nal Report and Recommendati on at 15.

1. Deci si on

Payment escalation will not freeze after six
nont hs.
2. Di scussi on
Qnest’s argument to freeze escal ated penalties
makes no | ogical sense. It bases its argunment on the sinple

fact that the escal ated paynent would potentially “dwarf” the
cost of the service in question. This argunent m sses the point
t hat the paynent escal ations are neant to be a bal ance between
conpensating the CLECs for their |losses and ensuring that the
penalty is higher than the anount that Qwmest is wlling to
absorb as a cost of doing business. Since the value to Qunest of
suppressing conpetition in a particular market may “dwarf” the
cost of the relevant services that Qwest should be selling,
sonetinmes the escal ati on nmay have to be significant to notivate
Qnest to perform Although the idea that Qwest would rationally
eval uate whether it is nore valuable to absorb penalties and
retard conpetition or to adhere to the |aw and avoid penalties
is still purely speculative, one of the underpinnings of this

performance plan is to ensure that this type of strategic action
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is deterred. Continuous escal ation of paynments for continuous
poor performance should help prevent this strategic activity.
| . | ssue 39
Covad believes that if Qwest is penalized on an ongoing
basis for any given PID, Qwest should be required to

initiate a root-cause analysis. Covad Comments at 15;
Fi nal Report and Recommendati on at 15.

1. Deci si on

The | ndependent Moni t or, at hi s/ her own

di scretion, may require Qnest to initiate root-cause anal ysis.

2. Di scussion
The I ndependent Monitor will have latitude in
initiating a root-cause analysis. | f Qmest continues to mss

penalties, the |ndependent Nbnitor nay suspect that Qwmest is
behaving strategically. In this case, the |Independent Nbnitor

may request information from Qmest regarding the cause of the

di scrimnatory performance as well as the anticipated
rectification approach and tineline. This process is not
mandat ory.

Caps on Paynents

J. | ssue 40

Wor | dCom strongly di sapproves of any firm nonetary cap on

penalties — either overall or per neasurenment. Wor | dCom
Comments Attachnment A at 25-26. Qwest, on the other hand,
mai ntains that Tier 1X paynents as well as penalties

assessed according to other interconnection agreenents
shoul d be subject to the cap. Qwest Comments at 10; Quest
Proposed CPAP SGAT 8 11.0; Final Report and Recommendati on
at 16-17.
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1. Deci si on

The caps proposed in the Final Report and

Recomrendati on are reasonable and will be included in the CPAP.
2. Di scussi on

a. The caps proposed in the Final Report and

Recomendati on are quite reasonabl e. Even though the Report

proposes capping the nonthly paynment anount, there are two,
quite sizeable, exceptions to this rule. First, Tier 1X
paynents are not capped. Second, Tier 1Y and Tier 2 paynents
that exceed the nmonthly cap are deferred until a subsequent
nont h when paynments woul d have been below the cap. There is a
third exception, the size of which cannot be predicted: paynents
made as a result of Qwest’'s failure to conply wth the
requi rements for the structural integrity of the CPAP (e.g.
failure to make paynents on tine, to report on time, and to
docunment changes) are not capped and are excluded fromthe cap.
These factors soften the cap and represent a reasonable
conprom se.

b. The only Tier 1X caps are per measure caps
on Tier 1C paynents. Since these neasures have the | east
busi ness i npact, they have been designated a |ower priority than
other Tier 1X nmeasures; however, since they are typically very
high volune, they have the potential for generating high

paynments. This conflict is resolved by setting appropriate per
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measure caps as described in the Final Repor t and
Recomrendat i on.

C. Qnvest’s request to include other paynment
mechanisms in the cap is denied. The CPAP has been designed
wth the other enforcenent nechanisns in mnd. |f Qwaest w shes
to limt its liability, it 1is free to negotiate other
performance renmedy plans with the CLECs. Further, Qwest always
has the alternative of inproving performance to avoi d paynents.

3. Clarification

Different parties seem to have interpreted the

| ast three sentences in the first paragraph of section I11D of

the Final Report and Recommendation in different ways. These

sentences describe the way that the cap will Iimt Qwmest’'s Tier
1Y and Tier 2 paynents. Let ne attenpt to clarify this
| anguage:

Qnest’ s cap on annual paynents is $100 mllion.
The nonthly cap is equal to 1/12 of this annual cap. If the

Tier 1X paynents alone do not exceed the nonthly cap, but the
Tier 1X, Tier 1Y and Tier 2 paynents conbi ned exceed the nonthly
cap, Qnest will pay the entire 1X paynents and will pay Tier 1Y
and Tier 2 paynents until the cap is reached. The anobunt of the
Tier 1Y and Tier 2 paynents that is over the cap is deferred.
If the Tier 1X paynments al one exceed the nonthly cap, Qmest wll

still pay the entire Tier 1X paynents, but all Tier 1Y and Tier
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2 paynents will be deferred. In a month when Qaest’s total
payment is below the nonthly cap, any deferred paynments plus
interest will be due, but only to the extent that the deferred
paynments do not cause the total nonthly paynment to exceed the
mont hly cap. In the event all Tier 1Y and Tier 2 paynents
cannot be made in any nonth due to the cap, Qwvest will pay Tier
1Y paynents first (up to the cap) and then, from the renaining
noney, pay Tier 2 paynents (up to the cap).
K. | ssue 41
Wor I dCom bel i eves that a procedural cap would be useful
Wor I dCom Conmments Attachment A at 25-26; Qwest Proposed
CPAP SGAT § 11.3; Final Report and Recommendation at 17.
1. Deci si on
There is already a procedural cap in the Final
Report and Recommendati on.
2. Di scussi on
The Final Report and Recommendati on describes a

procedural cap in the second paragraph of section I11D. Thi s

procedural cap is superior to a strict annual procedural cap

because it allows a faster response to high paynments - two
nont hs as opposed to a year — and fosters analysis of annua
trends.
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V. LEGAL OPERATI ON OF CPAP

A. | ssue 42

Qnest argues that the paynents defined in the CPAP are
| i qui dated damages and thus foreclose any supplenental
damages from overl apping contract actions. Qaest Conments

at  11-12. Covad is concerned about the procedural
obstacles that nust be overcone prior to filing suit
regarding an issue that overlaps with the CPAP. Covad

Comments at 17. AT&T mamintains that a CLEC shoul d not be
limted in bringing related contractual actions in any way.
AT&T Comments at 19-20; Qwest Proposed CPAP SGAT § 16. 6;
Fi nal Report and Recommendati on at 19, 27.

1. Deci si on
CLECs w Il be able to sue for additional contract
danmages, as discussed in the Final Report and Recommendati on.
2. Di scussi on
a. CLECs’ ability to sue for additional
contract damages is a safeguard against extraordinary | osses
that CLECs m ght suffer as a result of Qaest’s poor perfornance.
VWil e the CPAP paynent structure will be periodically eval uated
and adjusted to reflect fair conpensation and average | osses
incurred by CLECs, there may still be occasions in which poor
performance results in an unusually high CLEC | oss. The SGAT
| anguage should allow for the CLECs to recover these | osses via
court action if there is a valid cause of action.
b. Qnvest argues that it is not fair for the
CLECs to receive liquidated damages, but still retain the right

to fight for nore danages in court. It argues that the two
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shoul d be nmutually exclusive. The validity of this concern is
tenpered by two factors.

C. First, it 1is true that, in an ordinary
commercial contract, parties would not have the ability to
suppl enent |iquidated damages. The SGAT, though, is not an
ordi nary conmercial contract. Rather, it is a regulatory hybrid
of a contract and a tool for furthering public policy. Thi s
Comm ssion has the authority to ensure that Qnest’ s
i nterconnection agreenents with CLECs pronote conpetition and
adhere to the Act. This Comm ssion also has the authority to
levy fines on Qmest for providing poor retail and whol esale
servi ce. These principles, combined with the broad concern
about post-271 backsliding, justify the risk that occasionally
Qnvest nmay overconpensate the CLECs for their danages, while
preserving the right of the CLECs to sue when they are under
conpensated. This risk to Qaest is mtigated substantially by
the probability that a court would not all ow double recovery and
woul d require an offset of any anmpunt the CLEC received under
t he CPAP.

d. Second, the CLECs’ ability to bring suit is
procedurally Ilimted.. CLECs are deterred from bringing
frivolous suits until they can navigate the dispute resol ution
process. Sone parties are concerned that this hurdle will chill

lawsuits. Chilling frivolous lawsuits is exactly the purpose of
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this procedure. Since the CPAP will already be in place, Quwest
shoul d not be pestered with groundl ess |awsuits. Non-frivolous
lawsuits will not be deterred if the parties expend the proper
resources to show the validity of the cause of action.

e. As for the concern that the parties wll
have to waste valuable resources on the dispute resolution
process, it seems that the mpjority of this work wll
significantly overlap with the work that would be incurred in
trial preparation, so there will be significant opportunity for
reuse.

B. | ssue 43
Qvest maintains that Tier 2 paynents should not overlap

with paynments to the State for the sane service. Qnest
Comments at 13.

1. Deci si on
Tier 2 paynents shall not overlap with paynents
under the Conm ssion’s service quality rules, 4 CCR 723- 43, for

t he sane service.

2. Di scussi on
If Qwest believes that sonme Tier 2 paynents
duplicate paynents that are made under service quality rules,
Qvest may make the paynments to a special interest-bearing escrow
account and then dispute the paynments via the |ndependent
Moni t or. If Qwmest can show that the paynents are indeed

duplicative, it may retain the noney (and its interest) that
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i ndeed duplicated service quality rule s paynents. O herw se
the noney and interest will go to the Tier 2 Special Fund.
C. | ssue 44
Covad questions the Commssion’s |legal authority to
obligate the parties to waive renedies that overlap with
t he CPAP. Covad Comments at 17; Qmest Proposed CPAP SGAT §
16. 4; Final Report and Recommendation at 19.

1. Deci si on

The CLECs waive the renmedies that overlap wth

t he CPAP by adopting the CPAP as a contract.

2. Di scussi on
The process by which the parties will undertake
the CPAP is as foll ows. First, the Comm ssion will reconmend

SGAT | anguage to Qmest. Next, if Qwmest wants this Conmi ssion’s
8§ 271 recomrendation, Qaest wi |l adopt the recommended CPAP SGAT
| anguage. Finally, if the CLECs wish, they may opt-in to the
CPAP by adopting the CPAP SGAT | anguage whol esal e. Obviously,
the Commission is not forcing the parties to forego any | egal
rights. The CLECs have their choice of remedies. They are not
entitled to multiple renedies for the sanme discrimnatory
behavior. The Conm ssion’s role is sinply not to force Qnest to
i npl ement SGAT provisions that create redundant obligations

under nultiple frameworKks.
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VI. CPAP REVI SI ON PROCESS

A. | ssue 45

Wor | dCom bel i eves that no topic regarding the CPAP should
be completely “off-limts,” but rather that a party shoul d
be able to petition for review of these “firnf aspects of
t he plan. Wor |l dCom Comrents Attachment A at 35; Qwest
Proposed CPAP SGAT § 18.1; Final Report and Recomrendati on
at 23.

1. Deci si on

A party should be able to petition for review of
“firm’ aspects of the CPAP.

2. Di scussi on

a. When Qwest inplenments the CPAP, sone aspects

wi Il undoubtedly be nore flexible than other aspects. For
exanmple, it will probably be easier to adjust a per neasure base
paynment anmount than it will be to vary the cal cul ati on by which

overall paynments are calculated. The increased difficulty is a
result of systens programming and user training factors.
Furthermore, if the Plan does not have a chance adequately to
stabilize, there is a risk of “thrashing” in which the Plan is
constantly being “inproved,” yet the inprovenents and their
consequences are not well coordinated, are isolated, or are not
t hought out.

b. The Commission wshes to balance the
difficulty of changing “firni aspects of the CPAP with the need

for flexibility. Also, the Comm ssion wi shes to avoid hearing
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arguments that the parties will undoubtedly raise repeatedly
just for the sake of argunment rather than for the purpose of
concretely inmproving the Plan. On the other hand, since the
CPAP does not closely follow any other state’s working PAP, it
is possible that sone aspects of the CPAP will be |less effective
t han ot hers. The parties should be entitled to raise valid
concerns regarding these areas. However, the Comm ssion wll be
di sinclined to nmake any fundanental changes to the Plan unless
there is a clear need and benefit, and the Conm ssion will not
appreci ate hearing the sane argunments rehashed time and again
with no new supporting evidence.
B. | ssue 46
Qwest is concerned that there is no firm sunset of the
pl an. Qvest would like for the three-year review to
include an evaluation of whether private Dbusiness
agreenents are sufficiently pervasive to supplant the CPAP
Qvest Comments at 20; Qwmest Suppl enmental Comrents at 12-13.
AT&T and Worl dCom argue that there should not be a sunset
provision in the plan. AT&T Suppl emental Comments at 2;

Worl dCom Suppl enental Comments at 2; Final Report and
Recommendati on at 23.

1. Deci si on
The three-year review will evaluate the plan to
det erm ne which aspects nay be phased-out. The entire plan will
automatically sunset six years after 8 271 approval, with the
exception of Tier 1A paynents, which shall persist indefinitely

until suspended by the Comm ssion or superceded by a new CPAP.
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2. Di scussi on
a. The CPAP is a tenporary nechanismto ensure
that Qwmest’s performance does not backslide after it is allowed
to enter |long distance markets. After the plan has been in
full-effect with paynents made for six years, the market shoul d
have stabilized; there should be available alternatives to

Qnest’s resale and unbundl ed access products; and Qwmest and

CLECs w | likely have adopted custom zed perfornmance
agreenments. The Comm ssion is optimstic that all of these
factors will obviate the need for the CPAP. The six-year review
(conducted at 5 »years after 8§ 271 approval) wll evaluate the

appropri ateness of conpl ete phase out and set concrete dates and
processes by which any remaining facets of the plan will then be
el i m nat ed.

b. Despite this six-year review, this entire
plan, with the exception of Tier 1A paynents, will sunset by its
terns six years after the plan goes into effect. At that tine,
the Comm ssion may revive this CPAP whol esal e, may sunset the
entire plan, including Tier 1A paynents, or may allow nore

traditional contract and arbitration renedies to take the CPAP s

pl ace. %

2 This inquiry wll bring the issue of the CPAP's voluntary or
mandatory nature to the fore. It will likewise require that the Comr ssion
answer the question of its authority to require a CPAP. | nonethel ess prefer
setting the presunption that the CPAP will end and then have to be revived or
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C. | ssue 47

Qnest argues that paynents nmade under private performance

pl ans should contribute toward the cap. Ot herwi se, it
says, private performance plans will never proliferate.
Qvest Comments at 20; Final Report and Recommendation at
16-17.

1. Deci si on

Payments made under private performance plans

will not contribute toward the cap.
2. Di scussi on
Paynment s made under private agreenents wll not
count toward the cap because private agreenents will then have

the power to affect the amount of noney paid to the Special Fund
fromTier 1Y and Tier 2 paynents. Also, the private agreenents
will nost likely replace Tier 1X paynents, and these are not
capped anyway. Finally, if Qwmest is concerned about its |arger
potential liability with the advent of private agreenents, it
shoul d undertake to provide non-discrimnatory service and hence

avoi d the paynents altogether.

VI1. DI SPUTE RESOLUTI ON PROCESS

A. | ssue 48

Qnest advocates using a contract ALJ and existing Col orado
statutory procedures for dispute resolution. Qunest Comrents
at 17; Qmest Proposed CPAP SGAT 88 17.0 et seq.; Fina

revi sed, over the <contrary presunption that would have it persi st
i ndefinitely. If, after six years, conpetition in the |ocal exchange narket
is no nore advanced than it is now, then there are problens in the market
that surely go beyond the performance assurance plan's capability to address
or to renedy.
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Report and Recommendati on at 24.

1. Deci si on
The Commission will hire an Independent Monitor

to resolve disputes, anbiguities, and questions regarding the

CPAP.
2. Di scussi on
a. The responsibilities of the |ndependent
Monitor wll range from informal question answering and

interpretation of the Plan to formal dispute resolution and
arbitration.? Because of the range of responsibilities, the
position is unique: a sort of hybrid of Staff, arbitrator and
ALJ. For this reason, the Comm ssion declines to peg the
| ndependent Monitor into an ALJ title.

b. Furt hernmore, none of the existing Comm ssion
rules neet the CPAP needs. The formal dispute resolution rules
require too nmuch overhead for the sinple clarifications and
expl anations needed for the CPAP; the informl di spute
resolution rules lead to resolution by the Comm ssion; the
expedited dispute resolution rules also require a fornal
procedure. The expedited conpl aint process nost closely conforns
to the CPAP needs, but it is overly-formal for a first-round of

deci sion making. Also, those rules are intended to be a | ast

2 Note, however, that even sinple question-answering or interpretation
will be filed publicly.
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resort, to be used after the parties use the processes set forth
in any interconnection agreenents. On the whole, the process
set forth in the Final Report and Recommendation is appropriate
and can be later followed up with the process set forth in the
Comm ssion Rules (see, e.g., 4 CCR 723-1-61).
B. | ssue 49
Qnest al so asks to change the VP-VP negotiating process so
that the two conpani es have |l onger to cone to a resolution
after the executives neet. Qnest Comments at 17; Qwest

Proposed CPAP SGAT § 17.8; Final Report and Recomrendati on
at 25.

1. Deci si on

The VP-VP negotiation requires the follow ng:
The CPAP s di spute resolution process shall not be resorted to,
unl ess and until, the problemis raised at the VP-VP | evel two
weeks before a conplaint is filed and the conpl ai nant submts a
statenent, including specific facts, that the conplainant
engaged (or attenpted to engage) in good faith negotiations to
resol ve the di sagreenment and that, despite these negoti ations,

the parties failed to resolve the issue.

2. Di scussi on
The CPAP will inplement the |anguage set forth
above. This serves as a clarification and enbellishnent. It is

a conbination of the specifics offered in the Final Report and
Recommendati on and the process set forth in the expedited

di spute resolution rule at 4 CCR 723-1-61(k)(1)(c).
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C. | ssue 50
AT&T worries that the dispute resolution procedures and
ri sk of associated penalties will have a chilling effect on

di sputes. AT&T Comments at 21; Qmest Proposed CPAP SGAT §8§
17.11, 17.12; Final Report and Recomendati on at 26.

1. Deci si on
The dispute resolution procedures and risk of
associ ated penalties are nmeant to have a chilling effect on
frivol ous disputes.
2. Di scussi on
As di scussed above, one of the goals of the CPAP
is to encourage the parties to work through their disagreenents
vol untarily. Parties who bring frivolous conplaints and suits
will be penalized. Parties who have non-frivol ous clainms need

not worry about the penalties.

VI, M SCELLANEOUS | SSUES

A. | ssue 51

Qvest wishes to include a paragraph in the CPAP SGAT t hat
says Qwest’s performance under the CPAP shall not be used
as an adm ssion agai nst Qvest or as evidence that Qmest is
i able or culpable for violation of any state or federa

| aw. Qnvest Comments at 19; Qwest Proposed CPAP SGAT 8§
16. 2.

1. Deci si on

2. Qnest is entitled to include | anguage in the CPAP

that will limt its liability and cul pability for
the enforcenment ternms and paynents in the CPAP.
These terns and paynents will not be considered

as an adm ssion agai nst interest or an adm ssion
of liability in any |legal, regulatory, or other
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proceeding relating in whole or in part to the
sanme performance. Di scussion

Although the information contained on the
performance reports may be entered into evidence in a subsequent
proceedi ng i nvol ving Qvest’ s performance, paynent information is
not appropriate for that forum While the statistical
nmet hodol ogi es and payment cal cul ations represent t he
Comm ssion’s best effort to inplenment an automatic detection
system for discrimnation, any autonmated system wll not
necessarily take into account all factors that a court of |aw
m ght consi der. The paynment information should not be used
automatically to incrimnate Qwvest under other state and federal
obl i gati ons.

B. | ssue 52
Covad suggests new change nanagenent PIDs to address tinely
and accurate notice to all CLECs. Qwmest and AT&T jointly

propose new PIDs for change managenent (PO 16, GA-7, and
PO-18) and the provisioning of LNP (OP-17, MR-11, and MR-

12). AT&T individually proposes a new change managenent
PID (RQ 3). Wor I dCom i ndi vidual |y proposes a new change
managenment PID . Covad Comments at 9-10; Qwmest Proposed

New PIDs at 1-5 and Attachnment A; AT&T Proposed New Pl Ds at
2-12 and Attachments 1-2; Wrl dCom Suppl enental Comrents at
4-5 and Attachnent; Qwest Suppl enental Comments at 14-15;
Fi nal Report and Recommendati on at 30.
1. Deci si on
The new PIDs agreed upon by the parties are
accepted. The CPAP shall incorporate the proposed PO 16; GA-7,

and PO 18 change managenment PIDs. The CPAP shall incorporate
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the proposed OP-17, MR-11, and WMR-12 PIDs neasuring the
provi sioning of LNP. Qwest is allowed 60 days after it begins
pre-271 reporting to report on these new PI Ds.
2. Di scussi on

a. The Fi nal Report and Reconmendat i on
specifies standards for, and requires devel opment of, three
change managenent Pl Ds. Qnest and AT&T jointly propose the
three required change managenent PIDs (PO 16, GA-7, and PO 18).
At the time that the new PIDs were proposed, Qwest and AT&T did
not agree on whet her unrecoverable data | oss should be accounted
for in GA-7. The parties have since agreed on | anguage deal i ng
with the data |oss issue. Wor | dCom supports these proposed
change managenent PIDs. Covad nmekes several suggestions on what
change managenent Pl Ds ought to address. Covad did not devel op
or propose any specific PIDs. Covad al so does not comment on
any of the change managenent PIDs that are proposed. It appears
that the change managenent PIDs proposed by Qwest and AT&T
address sonme of Covad’ s suggestions. If additional change
managenment PIDs are developed, those new PIDs shall be
considered at the first six-nonth review.

b. The Fi nal Report and Reconmendat i on
specifies that the parties devel op subneasures for MR-5 and MR 6
to neasure effectiveness in situations in which the nunber

porting/di sconnect process |left a custoner wthout service.
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| nst ead of subneasures for MR-5 and MR-6, Qaest and AT&T jointly
proposed two new PIDs, MR-11 and MR-12. WrldCom supports these
proposed LNP PIDs. These proposed PIDs satisfy the requirenent.

C. The Final Report and Recomendation also
suggests devel opnent of a PID to address prenmature di sconnection
of a custonmer that is switching providers. Qnvest and AT&T
jointly proposed OP-17, and the parties have since agreed upon
the standard for this neasure. WorldCom supports this proposed
LNP PID. The proposed OP-17 PID satisfies the requirenent.

d. The Release Quality Inplenmentation of
Changes per Qwmest Docunentation and Specifications (RQ 3)

measure proposed by AT&T and supported by WorldCom wi ||l not be

incorporated at this tinme in the CPAP. Al so, the Software
Val i dati on nmeasure individually proposed by WirldComw || not be
i ncor por at ed. Both nmeasures are proposed by the parties to
address the quality of OQwest’'s software releases. Qnest

specifically opposes incorporation of RQ 3 and argues that GA-7
addr esses probl enms associated with new software rel eases. PlDs
measuring software quality need to be carefully wei ghed agai nst
the possibility that software releases may be unnecessarily
delayed in an attenpt to achieve perfection. To allow nore tine
to weigh these proposed neasures, they shall be considered at

the first sixth-nmonth revi ew.
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C. | ssue 53
Qnest suggests that the change in definition of existing
PID PO 6 should be incorporated in the CPAP and that a new

standard should be established. Qvest  Suppl enent a
Comments at 15-16.

1. Deci si on
The change in definition shall be incorporated in
the CPAP. A new standard shall also be incorporated since the
exi sting standard was based on the previous definition of PO 6
Qvest shall immediately informthe Comm ssion in witing of the
new standard when agreenent on the new standard is reached by
the ROC OSS col | aborati ve.
2. Di scussi on
Changing the definition for an existing ROC-
developed PID is in accordance with the direction provided by
t he Special Master as long as the ROC coll aborative has reached
agreenent on the changes to the PID. In this case it al so nmakes
sense to change the standard.
D. | ssue 54
XO Col orado, Tine Warner Telecom and Worl dCom argue that
speci al access services shoul d be i ncl uded and
di saggregated in the ordering, provisioning, nmaintenance

and repair PIlDs. XO Col orado and Time Warner Tel ecom
Comrents at 1-20; Worl dCom Conments Attachment B at 3-15.

1. Deci si on
Qnest shall include disaggregated special access

information in PIDs PO-5, PO9, OP-3, OP-4, OP-6, OP-8, MR- 3,
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MR-5, MR-6, MR-7, and MR-9 in its nonthly perfornmance reports.
Penalties shall not be assessed for these orders, however.
| nstead, Qmest will provide the information necessary to conpare
its own retail service to the service provided to CLECs.
2. Di scussi on

a. There are two conpeting views regarding the
i nclusion of special access services in the CPAP. On one hand,
one m ght broadly argue that the purpose of the CPAP is to
ensure that the ILEC provides adequate service to allow the
CLECs to conpete effectively. On the other hand, one m ght
narromMy argue that the CPAP's purpose is to ensure that the
| LEC provides non-discrimnatory service in unbundl ed network
el ements, resale and coll ocation.

b. The FCC has provided little guidance. The
Act states that the ILEC nust continue to “neet the conditions
required for ... approval.”3 The DQJ eval uates whether a | ocal
market is “fully and irreversibly open.”3 Neither source is
particularly helpful in resolving this issue.

C. I prefer t he narr ower argunent .
Fundamentally, this CPAP is a tenporary nmechani sm designed to

ensure that the |ocal telephone market 1is conducive to

30 47 USC § 271 (d)(6)(A).
31 Bel | South South Carolina Oder at 36.
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competitive entry.3 The purpose of the CPAP is not to ensure
that Qwmest provides satisfactory service to all CLECs at all
times, rather the purpose is to ensure that Qwest’s whol esal e
service does not backslide after 8§ 271 approval. Consi st ent
with this view, PIDs should be targeted to the same § 271
requi rements that Qwmest had to fulfill to obtain approval in the
first place. Then, as Qwest denopnstrates regul ar acceptable
service, as private agreenents for performance nonitoring are
reached, and as conpetition grows, the CPAP will be phased out
of existence. The inclination of the hearing conm ssioner is to
keep the scope of the CPAP narrow rather than broad - the goal
is to shrink the Plan rather than to expand it.

d. Furthernmore, although the XO Tinme WArner
Tel ecom bri ef argues that the CLECs are forced to order speci al
access circuits instead of functionally equival ent and cheaper
unbundl ed network elenents, the CLECs are really only | ocked
into their existing special access lines until their contracts
expire, at which time the circuits nmay be converted to UNEs. At
that point in time, the CLECs will be able to decide whether it
is more economcally efficient to order UNEs or special access
circuits. Performance will obviously be one of the factors in

t he deci sion whether or not to convert. Al so, XO and Ti ne

32 See supra, |ssue 46.
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Warner Telecom correctly point out that Qwmest will not build

facilities to accommpdate UNE orders. |If there are no avail able
facilities, then Qvest will only provide these facilities for a
speci al access order, which is nore expensive. Based on the

viable alternatives to special access, and Qwmest’'s wvalid
declination to build facilities for UNE orders, the special
access orders are not an essential whol esale requirenent under 8
251 or 8§ 271 and do not belong in the CPAP.

e. On the other hand, the Conm ssion cannot
deny that special access services are currently an inportant
part of some CLECs’ offerings. Al so, after the Texas Public
Uilities Conm ssion conducted an investigation into special

access services, it ordered Southwestern Bell Texas (SWBT) to

i nclude speci al access services as another l evel of
di saggregation for UNE neasurenents. In light of these two
factors, Qwest shall include special access as a |evel of

di saggregation in the PIDs |isted above. For these purposes,
“speci al access” shall be defined as any circuits (DSO, DS1,
DS3, OCN) ordered under the special access tariff by a CLEC in
lieu of a UNE.*3

f. Al t hough these data shall be included in the

reports, and the reports shall conpare the special access

3 This is a narrower definition than WrldCom proposes.
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service to retail special access, no paynents will be assessed.
At the first six-nonth review, this @mm ssion shall decide
whet her to include these orders in the nunber of “occurrences.”
Qvest shall begin reporting on these data 120 days after the
i ssuance of this Oder. (Qmest is allowed 60 extra days after

t he commencenent of pre-271 reporting since this is a change to

a PID.
| X. ORDER
A It is Ordered That:
1. Before receiving a favorable recommendati on of 8§
271 conpliance, Qmest will inplement the CPAP consistent with

this Order and Attachment A hereto. Attachment A contains the
actual SGAT |anguage to be inplenmented for this Conmm ssion
favorably to recommend 8§ 271 conpli ance.

2. Any necessary Mdtions to Modify this Order shall
be filed within 10 days of the nailed date of this Order.
Responses to the sane shall be filed five days thereafter.
Service of notions and responses shall be in accordance with

previ ous procedural orders.
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B. This Order is effective inmmediately on its
Mai | ed Dat e.

THE PUBLI C UTI LI TI ES COVMM SSI ON
OF THE STATE OF COLORADO

Heari ng Commi ssi oner

L:\ Ana\ RO1-0997_971 - 198T. bc

83



