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I. INTRODUCTION 
 

Q: Please state your name and business. 

A: My name is Susan Katz Hoffman. I am co-founder and member of Justican 

Mediation LLC in Philadelphia, Pennsylvania. Our firm offers primarily 

mediation services for ERISA cases, and I also serve as an expert witness on 

occasion. 

 

Q: What is your area of expertise? 

A: For more than four decades, my practice has focused on employee benefits 

law, including benefit plan design and administration, multiemployer and 

multiple-employer arrangements, fiduciary standards under ERISA, and 

benefits litigation. 

 

Q: Would you please summarize your educational and professional 

background? 

A: I previously led the employee benefits practice groups as a shareholder at 

Littler Mendelson, P.C., with my practice concentrating in the areas of 

benefit plan design and administration, employee benefits issues in 

corporate transactions, and benefits litigation, representing employers, 

multiemployer plan trustees, and service providers. Before joining Littler to 

head the employee benefits practice groups, I was a partner at Pepper 

Hamilton in Philadelphia, PA and before that at Goodwin, Procter in 

Boston, MA. I am a former Management Co‑Chair of the ABA Labor & 

Employment Law Section’s Committee on Employee Benefits and a former 

Chair of the ABA Tax Section’s Employee Benefits Committee’s 
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Subcommittees on Mergers and Acquisitions, Litigation, and Fiduciary 

Standards. I served on the senior editorial board for both the first and 

second editions of the ABA Labor Section’s treatise on Employee Benefits 

Law. I am a Fellow of the College of Labor and Employment Lawyers and a 

Charter Fellow of the College of Employee Benefit Counsel. I hold a B.A. in 

economics from Lake Forest College, a J.D. (cum laude) from the University 

of Pennsylvania Law School, and an M.B.A. (with honors) from the Wharton 

School, where I concentrated in labor relations. I have attached a copy of my 

CV as Exh. SKH-02. 

 

II. PURPOSE AND SUMMARY OF TESTIMONY 

 

Q: What is the purpose of your testimony? 

A: Pacific Merchant Shipping Association (PMSA) engaged me to review the 

testimony of Bruce J. McNeil regarding the Puget Sound Pilots’ proposed 

multiple employer defined benefit pension plan (the “PSP MEP”) and to 

provide my recommendations from an ERISA and market‑practice 

perspective on what retirement benefits the pilots, as highly compensated 

self-employed individuals, could typically expect.  

 

Q: What have you reviewed in preparing your testimony? 

A: I have reviewed Mr. McNeil’s prefiled testimony, Exh. BJM-01T, and all 

exhibits to his testimony, and the plan-related steps and communications he 

describes with the U.S. Department of Labor (“DOL”), the Internal Revenue 

Service (“IRS”), and the Pension Benefit Guaranty Corporation (“PBGC”). I 

have also reviewed the letter from PMSA to DOL referred to in Mr. McNeil’s 
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testimony and the recent PSP MEP revisions PSP made in response to a 

request from the IRS. Finally, I also reviewed his responses to PMSA’s data 

requests (PMSA Data Requests 1-4). I also reviewed a copy of the Amended 

Retirement Program of Puget Sound Pilots dated from 2006. 

 

Q: Can you please summarize your testimony? 

A: Yes, I offer my opinions regarding typical plans for highly compensated 

individuals, the application of ERISA rules and regulations to these plans, 

and the applicability of these rules to the MEP plan proposed by PSP as 

described by Mr. McNeil.  

 

III. TYPICAL PLANS FOR HIGHLY COMPENSATED EMPLOYEES 

 

Q: Based on your experience in employee benefits, would you describe 

the statutory limitations on tax-qualified retirement benefits for 

the self-employed pilot members of the Puget Sound Pilots? 

A: Based on the information I have received, it appears that the pilots are 

highly compensated as defined in the Internal Revenue Code. Generally, 

tax-qualified benefits for highly compensated employees are subject to 

statutory limitations under two different types of restrictions. One set of 

restrictions is designed to require employers to provide non-highly 

compensated employees with benefits that are considered non-

discriminatory in favor of the highly-compensated. The second set of 

restrictions imposes dollar caps on the benefits that can be provided to 

highly compensated employees. These dollar caps take two forms—a limit 

on the benefit that can be provided in a defined benefit plan (or on the 
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annual contribution to a defined contribution plan), and a limit on the 

amount of compensation that can be taken into account each year in 

calculating the contribution or benefit accrual. 

It is my understanding that the self-employed pilot members generally 

do not have employees. As such, they would not be subject to the non-

discrimination rules of the Internal Revenue Code. They would, however, be 

subject to the dollar caps on benefit accruals and contributions, and to the 

dollar cap on the annual compensation that can be recognized by a qualified 

retirement plan.  

 

Q: From an ERISA and market-practice perspective, what type of 

retirement program do highly compensated individuals typically 

use? 

A: There are many variables, and it is different for executive employees and 

self-employed individuals. For example, as a result of the Tax Code 

restrictions described earlier, it is common for employers to provide the 

maximum tax-qualified benefits to their executives that are achievable 

given the level of benefits provided to rank-and-file employees, but those 

benefits are generally perceived as insufficient by the executive teams. 

As a result, most employers (particularly larger corporations) provide non-

tax-qualified benefits to highly compensated employees (those who also 

meet the statutory requirement of being in a select group with significant 

management responsibility). These non-qualified plans may include stock-

based compensation, “defined contribution” benefits in the form of a nominal 

account that accumulates annual credits and bonuses, elective 
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compensation deferral arrangements, and, rarely, a non-qualified defined 

benefit plan (often paired with a tax-qualified defined benefit plan). 

In contrast, self-employed individuals without employees like the pilots 

in this case have somewhat limited options, both legally and practically. 

They generally desire to shelter from current income taxation as much of 

their disposable income as possible. For many self-employed individuals, a 

defined contribution plan will typically provide more tax-shelter opportunity 

than a defined benefit plan, but it could depend on when a plan is adopted 

and how many years are used to fund targeted benefits.   

Self-employed individuals cannot adopt a non-tax-qualified benefit plan 

in the same way as a corporation can for its executives because any funds 

that are earned by the individual but not contributed to a qualified 

retirement arrangement are going to be subject to current taxation. 

However, if there is a dedicated source of income to the self-employed 

individual, a non-qualified benefit program could be arranged 

contractually—essentially a promise by the recipient of the individual’s 

services to pay a benefit at some point in the future. However, in order to 

avoid current taxation, such a promise would be subject to similar technical 

restrictions that apply to corporate non-qualified deferred compensation 

plans. 

 

Q: Is this consistent with the current tax exposure of the retirement 

program used by the Puget Sound Pilots to current pilots? 

A: Based on my brief review of the non-qualified plan covering the Pilots, it 

appears that this plan is a program that uses a portion of the fees paid by 

the customers to pay current benefits to retired pilots and their surviving 
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spouses. If those fees were insufficient to cover the benefits, there are 

provisions in that plan that could result in a reduction in each retired pilot’s 

(or beneficiary’s) benefits. Because there is no binding promise of benefits to 

current pilots (and no funding source), there should be no current taxation 

to current pilots for the benefits they expect to receive in the future – they 

will be taxed on the benefits they actually receive, when they receive those 

benefits. Accordingly, it appears to me that the existing plan is similar to a 

non-qualified defined benefit plan for highly-compensated executives. 

 

Q: How common are defined benefit plans in today’s market? 

A: They have experienced a steady decline. According to the most recent 

reports of the Pension Benefit Guaranty Corporation (the government 

agency that insures most defined benefit plans), attached as Exh. SKH-03,1 

in 1980, there were just under 100,000 non-multiemployer2 defined benefit 

plans insured by the PBGC, of which slightly more than half covered fewer 

than 25 participants. By 1996, the number of insured defined benefit plans 

had dropped to under 50,000, and only about 21,000 of those covered fewer 

than 25 participants. As of 2022 (the most recent year reported), there were 

fewer than 24,000 insured single-employer defined benefit plans, and fewer 

than 15,000 of those covered less than 25 participants. 

 
1 https://www.pbgc.gov/sites/default/files/documents/2022-pension-data-tables.pdf 
2 A multiemployer plan is a plan that covers employees of more than one employer 
and is collectively-bargained (i.e., covers mostly unionized employees). A plan that 
covers only (or mostly) non-union employees of more than one employer is a 
“multiple-employer plan” (“MEP”) and is subject to the single-employer insurance 
rules of the PBGC. 



 
 
 
 

 

TESTIMONY OF SUSAN KATZ HOFFMAN 
Docket TP-250574 

 
Exh. SKH-01T 

Page 7 
 
 179874524.6 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Q: What are some of the reasons for this steady decline in the use of 

employer defined benefit plans? 

A: In my experience, these statistics reflect a cumulation of various reasons for 

the decline in defined benefit plans, including:  

• Increased longevity resulted in underfunding. 

• Market volatility leads to adverse impacts on corporate financing and 

stock prices. 

• Increased PBGC premiums impose a continuing burden on defined 

benefit plans. 

• In the event of plan termination, an employer is financially 

responsible for any shortfall between the plan assets and the value of 

the vested benefits. 

Because of these factors, employers frequently freeze or terminate their pre-

existing defined benefit plans and then replace them with defined 

contribution plans. In my experience, employers generally do not adopt new 

defined benefit plans. When I have seen some new defined benefit plans 

adopted by small employers or self-employed individuals, I have often 

observed that this decision is due more to aggressive sales practices in the 

insurance industry than to actual good benefit planning. 

 

Q: What are the principal funding‑target and longevity‑risk challenges 

that lead most sponsors to avoid new defined benefit plan 

formations? 

A: When a defined benefit plan is adopted, the employer (advised by an 

enrolled actuary) will include a defined benefit—typically the employee 

accrues a portion of the targeted retirement-age benefit for each year the 
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employee is expected to work until retirement. So, for example, an employee 

who is age 45 at plan adoption will expect to have 20 years of employment 

before retiring at age 65. The employee will accrue a portion of the expected 

benefit each year of employment.  

The Plan’s actuary will calculate the amount of money that must be set 

aside by the employer each year to ensure that there will be enough funds in 

the Plan’s trust accounts as people retire and begin to collect benefits. Those 

calculations include various assumptions, such as:  

• How much will the trust accounts earn each year (the rate of 

return assumption)?  

• What is the probability that an employee will remain employed to 

retirement (turnover assumption) or will survive to retirement 

(mortality assumption)?  

• At what age is the employee likely to retire (retirement age 

assumption)?  

• And, how long after retirement will the employee live to collect 

benefits (also the mortality assumption)? 

 If the plan uses a “final average pay” formula as the Pilots’ current 

unfunded plan does, the benefit will be calculated based on the employee’s 

compensation (subject to statutory limits) in the last 3 or 5 years of 

employment. In this type of plan, the actuary will assume an average 

compensation increase per year in estimating the amount that has to be set 

aside to fund the benefit. 
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Q: What are the consequences if these assumptions that are used to 

create a new defined benefit plan fail to reflect the future reality? 

A: There are many assumptions, so there could be many repercussions. For 

example, if the plan does not earn the expected rate of return, the plan will 

have to over-achieve in future years to make up for the shortfall. If there is 

a significant market decline, the required future make-up becomes nearly 

impossible to achieve. For example, if a plan assumes a 7% annual rate of 

return, but in one year there is a market crash and the plan’s assets fall by 

20%, the plan will start the next year with 80% of the previous year’s assets 

rather than the expected 107%. To make up the shortfall, the plan would 

have to reach 114.5% of the first year’s assets (7% more than 107%) – on the 

now-shrunken 80%, this would require a rate of return of 43%!3 And if the 

shortfall results in a measurable underfunding, the employer’s financial 

statements will show an increased obligation and the plan’s PBGC 

premiums will increase. 

Or, if the mortality assumption proves to be erroneous (as has happened 

to many plans as life expectancy increased over the past 50 years), the value 

of the plan’s benefits will increase faster than the prior contributions 

anticipated. The same result could occur if there are faster increases in 

compensation (in a final average pay plan). These factors also lead to plan 

underfunding, increased financial burdens on the employer, and increases 

in PBGC premiums. 

 
3 The shortfall would be 114.5-80, or 34.5. 34.5 is 43% of 80.  
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Q: Are these types of consequences hypothetical or do they have real 

world impacts? 

A: Unfortunately, the fragility of defined benefit plans when they experience 

deviations from their assumptions is all too real. The example I gave above 

of what happens when a rate of return assumption fails to materialize was 

actually experienced by many plans I am familiar with during the Great 

Recession in 2008. The market downturn resulted in the failure of many 

defined benefit plans that had previously been well-funded.  

 

Q: Is underfunding a concern for a defined benefit MEP specifically? 

A: No, underfunding is a concern for every defined benefit plan. There are 

some investment options (such as certain annuity products) that reduce the 

risk of underfunding resulting from investment return volatility, but they 

generally carry a higher expense burden and lower rates of return. Even 

these products might not eliminate the underfunding risk from the 

unanticipated events described above, or from demographic changes or 

actuarial risk (increased life expectancy, for example) that apply for every 

defined benefit plan. 

 

Q: In addition to these risks and challenges, are there other reasons 

that employers and self-employed individuals choose defined 

contribution plans more often than defined benefit plans? 

A: In a defined contribution plan, the mortality and earnings risks that are 

present in defined benefit plans are built into the defined contribution 

benefits. The employees will receive the value of their accounts and can use 

those funds during their lifetimes or leave them for their heirs. In addition, 
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rather than the employer having the fiduciary burden of investing the plan’s 

funds prudently, the employees typically have the flexibility to control their 

own investments. 

 

Q: Are there fiduciary and administrative advantages that defined 

contribution plans offer over defined benefit plans in terms of 

governance, funding volatility, and ease of administration? 

A: In a defined benefit plan, the fiduciary is directly responsible for choosing 

plan investments or choosing investment managers and monitoring those 

investment managers’ performances. 

As noted above, any gains and losses in a defined contribution plan are 

reflected in the plan participants’ account balances, but because most plans 

are designed to allow participants to choose their investments, the 

participants can decide to invest conservatively to protect their principal, or 

more aggressively to achieve higher gains. As such, the fiduciary obligation 

for a typical defined contribution plan is limited to selecting prudent 

investment options for participants to choose for investment of their 

accounts. 

Because the contribution to a defined contribution plan is, of course, 

defined, the contribution burden is predictable and does not significantly 

fluctuate from year to year. This is particularly attractive in a regulated 

industry where there may be external restrictions on expenditures. 

 



 
 
 
 

 

TESTIMONY OF SUSAN KATZ HOFFMAN 
Docket TP-250574 

 
Exh. SKH-01T 

Page 12 
 
 179874524.6 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Q: Are there additional drawbacks with respect to a multiple employer 

plan for an organization like PSP? 

A: Many years ago, I represented a number of business associations that 

sponsored multiple employer welfare benefit plans. Each of these 

encountered unexpected circumstances that created significant legal and 

financial issues. 

For example, many multiple employer plans use insurance products to 

provide benefits in an attempt to reduce investment volatility. When those 

insurance products produce either sudden gains (from demutualization, for 

example), or sudden losses (from insurance company failure, for example), 

the plan sponsor is faced with the challenge of allocating the sudden gain or 

loss among employers who may have been in and out of the plan at various 

times, or whose participation has varied over the period of time that the 

gain or loss may have related to. 

Another issue that often needs to be addressed arises when an employer 

exits the plan or enters it. How are the existing assets of the plan going to 

be divided between the various participating employers? 

In the proposed multiple-employer plan, these issues would require 

allocation of sudden gains or losses, or division of assets, among individual 

pilots (or their heirs) who may have been in and out of the program over the 

period to which the gains or losses relate. 
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Q: Are there additional risks to a defined benefit plan based on the 

organizational structure of the plan sponsor, for example 

comparing a typical employer versus an unincorporated association 

of self-employed individuals? 

A: In my experience, multiple employer arrangements cover small employers 

who have employees, which thereby provides some stability. If all the 

participating employers are individuals who are all engaged in the same 

business in the same location, I can conceive of a number of complications 

that would need to be anticipated and addressed. 

First, it is likely that many of the self-employed individuals are of 

similar age (the baby-boom generation). As a result, there is likely to be a 

wave of clustered retirements followed by an influx of younger self-employed 

individuals. This could result in a large outflow of funds to the new retirees, 

and the risk of the desire of the remaining, younger workforce to make 

much lower contributions. 

Another potential problem arises from the lack of market diversity. What 

would happen if there is a technological or economic change that results in a 

significant reduction in the number of pilots in the area? Or if there is a 

geological disaster that makes the port unusable for some period of time? Or 

another pandemic or regulatory disruption that interrupts shipping into the 

port? There would be a financial burden on the plan as many of the pilots 

choose to retire at the same time, while simultaneously there are fewer 

ships coming into the port (or even no ships) to provide contributions.  

If, as a result of such a disaster or demographic burden, the plan 

becomes significantly underfunded or is forced to terminate, it is unclear to 

me how the pilots would manage this financial burden. It would be unfair 
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for it to fall on the pilots’ customers, who have already been paying the 

contributions and who could now be forced to significantly increase their 

contributions to pay for the same retirements twice. Or, in the event of plan 

termination, would the individual self-employed pilots incur the obligation 

to make up the shortfalls or incur significant reductions in their anticipated 

benefits? Or, if this event occurred at a time when the rates were already 

fixed, would the net income amounts paid to the pilots outside of the plan 

contribution be decreased to make up for the higher plan contributions? The 

establishment of the rates could not be expected to anticipate these 

otherwise unanticipated events. 

If there is a defined contribution plan, on the other hand, none of these 

events would disrupt the plan or produce financial obligations on the pilots. 

And the establishment of the rates would not be complicated by having to 

anticipate such events. 

 

Q: Is there a way for a self-employed pilot to have a defined benefit 

plan if he or she prefers that? 

A: It is my understanding that at present, the pilots receive their 

compensation in the form of current taxable payments, while their 

organization provides a non-qualified, unfunded defined benefit. I would 

think that any pilot can establish a single-person defined contribution 

program, like a solo 401(k) or SEP-IRA,4 or a single-person defined benefit 

plan, and use some portion of the taxable compensation to fund that plan. I 
 

4 Examples and explanations of these options can be found on most mutual fund 
family websites, such as https://investor.vanguard.com/accounts-plans/small-
business-retirement-plans. 
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also see no reason why the association can’t provide a prototype plan and/or 

a pooled investment arrangement, to reduce the administrative cost that 

would otherwise apply to a number of individual plans. 

The pooled investment arrangement combined with a prototype plan 

would allow those pilots who want a qualified defined benefit plan to have 

one. And no pilot would be exposed to financial shortfalls that arose in 

another pilot’s plan— in my view, this would be much preferable to the 

multiple employer plan structure, where all of the pilots are exposed to 

these risks. 

 

IV. DEPARTMENT OF LABOR APPROVAL OF THE PSP MEP IS 
UNLIKELY 

 

Q: Is the PSP proposed MEP consistent with the Department of Labor 

regulations for MEPs?  

A: No, the PSP proposed MEP plan is not consistent. The Department of Labor 

(“DOL”) has proposed regulations that are intended to encourage the 

adoption of multiple-employer defined contribution plans in order to 

increase the availability of retirement income programs to employees of 

small employers. This is explained in the Federal Register included as Exh. 

SKH-04, starting at page 36, Sec. 2510.3–55, which states the purpose of the 

section as clarifying which persons may act as an “employer” “in sponsoring 

a multiple employer defined contribution pension plan (hereinafter “MEP”).” 

It is clear that these regulations, and the DOL generally, do not contemplate 

the adoption of a multiple-employer defined benefit plan. 
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Q: In your opinion, would DOL be inclined to approve the PSP 

proposed MEP plan? 

A: No. First, DOL would not likely be inclined to consider approving a 

multiple-employer defined benefit plan contrary to its clear statement in its 

regulations. Second, even if it were so inclined, the nature of the benefit 

contained in the PSP MEP is likely to raise eyebrows and provoke 

resistance among the career employees at the Department of Labor. 

Because the PSP members do not have any employees, the MEP is designed 

to manipulate the rules and deviate even from their current plan in order to 

maximize the amount of the defined benefit that they can accrue. The 

government regulators are inclined to favor benefits for lower-paid 

employees, so they are not going to be eager, or to go out of their way, to 

approve an unusual – perhaps first of its kind- plan that provides extremely 

high benefits to very highly paid self-employed individuals. 

According to Mr. McNeil’s own correspondence regarding this question, 

he acknowledges that PSP is unlikely to receive the guidance that he has 

requested. In an August 2, 2024 email, a copy of which is Exhibit SKH-05, 

Mr. McNeil characterized the DOL’s position as reluctant to act in a manner 

which is diametrically opposed to the reasons for which the MEP 

regulations were adopted:  
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In short, I am not at all surprised by the DOL’s reluctance to issue a 

favorable Advisory Opinion on the PSP’s proposed defined benefit plan. 

   

Q: Is the DOL obligated by law to provide a substantive response to 

every request for an Advisory Opinion or on every question posed 

in a request for an Advisory Opinion, or to do so on any particular 

timeline? 

A: No. DOL is not obligated by law to provide any response.  

 

Q: Given all of the above, what is your view of the likelihood of DOL 

providing an Advisory Opinion which provides a favorable 

response to the PSP MEP? 

A: I would be surprised if the DOL approves the PSP MEP. 

 

Q: Do you feel PSP’s implementation timeline, which projects 

implementation in late 2025 or 2026, is feasible? 

A: At the time of my testimony today, implementation in 2025 is probably 

impossible. And it is unlikely that the PSP MEP would receive DOL 

approval during 2026. 

 

Q: Without resolution of the PSP MEP issue by DOL, do you believe 

that PSP could still fashion a reasonable set of retirement benefits 

for its self-employed individual members?  

A: Yes, of course. PSP and its members still have lots of options before them. It 

is my view that it is up to the self-employed individuals to decide how to 

fund their retirement benefits—they can transition to individual defined 
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contribution plans; they can continue with their non-qualified plan plus 

whatever arrangements each individual pilot has already adopted; they can 

adopt a prototype plan plus pooled funding arrangement; they can adopt a 

MEP defined contribution plan; or they can wait for DOL approval to go 

ahead with their proposed MEP defined benefit plan. But from a rate-

paying perspective, if we consider the Commission to be in the position of 

deciding what the “cost” of the pilots’ services will be, how the pilots choose 

to fund their retirement should be irrelevant. 

A typical pay structure assumes a certain rate of compensation, plus a 

percentage on top of that for various benefits. In my experience, I have 

rarely seen retirement benefits exceed 6% of taxable compensation 

(employees can choose to set aside more than that in a tax-or-deferred 

arrangement of course, such as a 401(k) plan). So the Commission could 

establish its rates based on the typical factors that any other business would 

consider, or that the Commission would normally consider, and then leave it 

up to the PSP to determine how it wants its members’ retirement income to 

be structured, without having to reopen the ratemaking process. 

 

V. RESPONSES TO MCNEIL’S OTHER SPECIFIC ASSERTIONS 

 

Q: How do you respond to Mr. McNeil’s claim that defined contribution 

plans cannot allow sufficient annual contributions to replicate 

current unfunded defined benefit promises? 

A:  I don’t think any benefits lawyer can answer this—it is an actuarial 

question. 
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Q: Mr. McNeill offers an opinion on the legal enforceability of the 

existing plan; do you have any opinions on that? 

A No, I am not offering opinions about the specific facts or law applicable to 

the existing unfunded plan that the pilots have. 

 

Q: If you were to offer any opinions about the legal enforceability of 

the existing plan what would you need to consider? 

A: Without seeing the current written terms of that plan along with any 

materials that have been provided to the pilots over the years describing 

that plan, I am in no position to have an opinion as to whether or not it is 

enforceable and, if it is, how it would be interpreted (particularly without 

knowing what the circumstances of any future enforcement action might 

be). The 2006 document I reviewed does contain language that disavows a 

guarantee and provides for reductions in benefits under certain 

circumstances, and I see no reason why those provisions would not limit 

enforceability, unless there have been other communications to the Pilots 

that contradict those provisions. 

 

Q: How do you assess the “unilateral contract” theory Mr. McNeil 

advances to justify pre‑funding? 

A: Mr. McNeil cites a Pennsylvania district court decision, Campbell v. Royal 

Bank Supplemental Executive Retirement Plan, 625 F. Supp. 3d 387 

(E.D.P.A. 2022), for this theory. Exh. BJM-01T 10:12-13. That decision 

merely recites the Third Circuit Court of Appeal’s approach to judicial 

interpretation of unfunded executive benefit plans—those plans are 

considered unilateral contracts, such that de-novo review of administrative 
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determinations is appropriate unless the plan itself contains a grant of 

deference to the administrative committee or plan administrator. In that 

case, the usual ERISA deferential review (which applies to funded plans) is 

appropriate. 

I fail to see how this issue is relevant to the question of whether the 

ratepayers in this situation should be funding a multiple employer defined 

benefit plan. Mr. McNeil seems to be citing the Campbell opinion for the 

proposition that the current unfunded defined benefit plan that provides 

benefits to the pilots is legally enforceable, but that opinion does not really 

address that issue. In any event, I don’t see how that question is relevant to 

how the Commission should measure the amount to be included in the rate 

for the purpose of funding retirement benefits, or what form those 

retirement benefits should take.  

It is my understanding that the previously-paid rates included an 

amount that funds the current pay-as-you-go system whereby the Pilot’s 

association pays benefits from current income to provide currently-due 

benefits to retired pilots. Under the current system, each pilot is free to 

establish his or her own supplemental qualified retirement program, such 

as in the form of an individual retirement account (“IRA”), or by setting up 

an LLC to establish a self-employed individual’s qualified retirement plan 

under the Internal Revenue Code. Any payments to fund those accounts 

would come from the individual pilot’s income.  

If the Association sets up a tax-qualified defined benefit plan and at the 

same time continues to provide the non-qualified benefits to already-retired 

pilots, the ratepayers would be paying double—funding the current 
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payments from the unfunded plan and also funding future benefits in the 

qualified plan. 

 

VI. CONCLUSION 

 

Q: Does this conclude your testimony? 

A: Yes. 
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