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BEFORE THE WASHI NGTON UTI LI TI ES AND

TRANSPORTATI ON COVM SSI ON

WASHI NGTON UTI LI TI ES AND ) Docket No. UG 020230
TRANSPORTATI ON COWM SSI ON, ) Docket No. UG 020232
Conpl ai nant, ) Vol une |
) Pages 1-14
VS.

BASI N FROZEN FOODS, | NC.,
Respondent .

— N N N

A prehearing conference in the
above matter was held on October 24, 2002, at 9:33
a.m, at 1300 Evergreen Park Drive Southwest,
A ynpi a, Washi ngton, before Adnministrative Law Judge

ROBERT WALLI S.

The parties were present as
fol |l ows:

BASI N FROZEN FOODS, I NC., by Kevin
Weber, President, P.O Box 747, Warden, WAshi ngton,
98857.

THE COW SSI ON, by Donald T.
Trotter, Assistant Attorney Ceneral, 1400 Evergreen
Park Drive, S.W, P.O Box 40128, O ynpia, Washington
98504- 0128.

Barbara L. Nel son, CCR
Court Reporter
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PROCEEDI NGS
JUDGE WALLIS: Let's be on the record,

pl ease, for a prehearing conference in the matter of
Conmi ssi on Docket Nunber UG 020230. This is a
prehearing conference in that matter, which is a
conpl aint by the Comm ssion agai nst Basin Frozen
Foods.

This conference is being held at O ynpi a,
Washi ngton, on Cctober 24 of the year 2002. M nane
is Robert Wallis, and | amthe presiding judge this
nor ni ng, substituting for Judge Schaer, who's been
assigned to this matter, but who is unable to attend.

I'"d like to start by taking appearances of
the parties, and as we do that, | would like the
representatives to state your nanme and your business
address and your communi cations contact information,
your voice line tel ephone, your electronic nmail, and
your fax. Then we will launch into the agenda. My
we begin with the Conpl ai nant, please.

MR. TROTTER:  Yes, Your Honor. For the
Conmmi ssion, nmy nanme is Donald T. Trotter. [|'m an
Assi stant Attorney General with the Attorney
Ceneral's office. M address is 1400 South Evergreen
Park Drive, S.W, P.O Box 40128, QO ynpi a,

Washi ngton, 98504-0128. M tel ephone nunber is
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360-664-1189; e-mail is dtrotter@utc.wa.gov; and ny
fax nunber is 360-586-5522.

JUDGE WALLI'S: And appearing this norning
for Basin Frozen Foods?

MR. VEBER: Kevin Weber, Basin Frozen
Foods. Address is P.O Box 747, Warden, Washi ngton
98857. Phone nunber is 509-349-2210; fax nunber is
509- 349-2375; and e-mail is Kevin@offinc.com

JUDGE WALLIS: Thank you very nuch
Commi ssion Staff has distributed a docunent
indicating a |ist of issues that they would like to
address this nmorning. Prior to beginning the
heari ng, we inquired whether there were any
additional matters that people would like to put on
the list, and there was no response. We will again
af ford people the opportunity later in the norning to
rai se additional matters, if you desire.

First itemon Staff's list of issues is
heari ng schedul es, and they have presented a couple
of specific proposals. M. Trotter, would you |like
to describe those?

MR. TROTTER: Yes, Your Honor. W have two
alternative proposals, and just for Basin Frozen
Foods' benefit, we're not wedded to any particul ar

date on this. This is just a proposal and dates that
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we t hought were achi evable. For Your Honor's
benefit, we did not check the hearing dates to see if
there was Conmi ssioner availability on those dates.
Certainly in that tinme frane woul d be acceptable to
us.

W have two options. One, if the parties
are willing to consider proposing a settled
resolution of this matter, we were proposing kind of
a nonth in order to acconplish that. And then, if
that didn't bear fruit, then we would proceed to
prepare our case

So the two schedules are simlar. One |ags
the other by a nonth, give or take a few days. So
that's the rationale for it. For the Staff's part,
we are willing to discuss a settlenent with the
conpany. W believe the conpany's al so anenabl e, but
t hey can speak for thenselves. As |'ve noted here,
any stipulation between the Conmi ssion Staff and
Basin Frozen Foods woul d have to be subject to
Conmi ssi on approval. W can't settle anything by
ourselves. W need -- the Commission will pass on
what ever settlenment would be reached by the parties.

Again, there's nothing particularly nagica
about the schedule. W just felt these dates were

achi evabl e, and the conpany can conment on them as
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they wi sh, but we believe Staff can neet these dates.

JUDGE WALLIS: M. Wber, what are your
t houghts on that?

MR. WEBER: The dates | ook fine with me.
And you know, we'd hope to settle this thing and get
it over with.

JUDGE WALLIS: Very well. So | take it
that your preference would be to follow the Staff's
Option A, which would be to spend some tine on
settl enent discussions, see what the results are, and
if they haven't proved fruitful, then to proceed with
the litigation schedul e?

MR. VWEBER: That would be correct.

JUDGE WALLIS: Very well. The Comm ssion's
policy is to support settlenent discussions. The
proposal seens very appropriate in |light of that
policy, and we will enter a prehearing order that
establ i shes a schedul e based upon this proposal

MR, WEBER: Okay.

JUDGE WALLIS: We will check the cal endar
and we will conme up with dates that appear as of this
time to be available. W' ve |earned over the years
that the Conm ssioners are sonetines called away and
t hi ngs happen, but barring that, we'll try to get

sonmet hi ng that people can count on.
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MR, VWEBER: (Ckay.

JUDGE WALLIS: The next itemon the agenda
is the question of invoking the Comnm ssion's
di scovery rule, which is WAC 480-09-480. M.
Trotter, would you like to describe what that entails
and why the Staff is seeking to invoke that rule?

MR. TROTTER:  Yes, Your Honor. Under the
statutes and rules of the Comm ssion, in certain
types of cases, the only nethod for obtaining
i nformati on between parties, other than by agreenent
between the parties thenselves, is by subpoena. So
in order to require a response, we'd have to issue
you a subpoena for docunents or records and so on
That's sonetimes not very efficient, but it is kind
of the default procedure.

In certain classes of cases, the Comm ssion
has adopted a nore detailed rule that permts us to
i ssue data requests to you, asking you specific
guestions and even to take depositions, if necessary.
| don't think we need themin this case at this tine,
but that's al so available. The sane procedures that
we woul d have, of course, you would have to ask us
the sane type of discovery questions and take
depositions of our witnesses, if you so desired. But

the rule I've cited there sets forth the
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requi renents.

Now, in order for those -- that what |
think to be nore flexible procedure to be avail abl e,
it'"s only available in certain types of cases, and
the one type of case that we thought this case fit
into was the -- any proceeding that the Conmi ssion
declares to be of a precedential nature. This is, as
far as we know, the first case that has gone to
hearing in the pipeline safety enforcenent area, and
so it will be precedential to that degree, and so we
t hi nk we can invoke the rule.

| have the rule here if you want to | ook
through it, if you haven't had famliarity with it,
but that's our proposal.

The other way -- the other thing you need
to knowis that the rule itself is invoked only by
order of the Comm ssion invoking it. So we need a
prehearing order saying this rule will be invoked.

So that's why we put it on our list. W think it's a
reasonabl e way to get information, and there's
procedures in there for doing it and it's pretty wel
laid out and we think it's preferable to subpoena in
this case, so we're proposing that the Comm ssion

i nvoke that rule. You're welcome to peruse it if you

want to.



0008

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. VWEBER  Yeah, is there a chance | can
get a copy to take with ne or --

MR, TROTTER: |'d be happy to -- there's a
records center down on the first floor that has
copies of all the rules, and we'll take you down
there, make sure you get copies of whatever rules you
want. They're al so available online on the
Conmmi ssion's website.

MR. WEBER: If | could pick one up on the
way out, that would be great.

MR, TROTTER: Sure, great. So for those
reasons, Your Honor, we'd ask the Conmission to
i nvoke the provisions of WAC 480-09-480.

JUDGE WALLIS: M. Wber, do you have any
obj ections to invocation of that rule?

MR. VEBER: You know, | don't -- at this
time, | don't know exactly what that rule is, so
don't have any objections to it, you know, at this
tine.

JUDGE WALLI'S: What | would suggest is that
we afford you a couple of days to take a | ook at the
rule and respond if you do have any objections. So
what | would propose here is that if we haven't heard
fromyou by the close of business on Monday that you

have an objection, we will proceed on the basis that
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you do not object.

MR. WEBER: That would be fine.

JUDGE WALLIS: You also may talk with Staff
at the conclusion of the hearing about the process
that would be used in inplenenting the rule, that is,
exactly what Staff would be doing, what they would be
giving to you and what your responsibilities would be
in terms of responding. And that will help fill out
the picture of whether or not this nmakes sense from
your perspective.

MR, WEBER: Okay.

MR. TROTTER: Your Honor, that's acceptable
to us. And | would just note, also, our list of
i ssues, | just prepared it late yesterday. | did not
gi ve Basin Frozen Foods a copy till this norning. So
we think your proposal's emnently fair.

JUDGE WALLIS: Yes. The next itemon the
agenda is an issues statement. M. Trotter

MR. TROTTER: Yes, Your Honor. The
prehearing conference notice tal ked about
i dentification of issues. The conplaint sets forth
the general categories where the conpany has
allegedly failed to conply with Conmm ssion safety
rules. Also, the conpany was given a detailed

violation report, which itenized each and every
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aspect of the rules that the Commi ssion Staff
bel i eved had been viol ated and which forned the basis
of the conplaint. So to put together a detailed I|ist
woul d be several pages, so | thought just a genera
statenment of the issues was whet her the Respondent
had violated the safety rules, and if so, what is the
appropriate sanction or renedy for that conduct. So
| stated it generally, but if the Conm ssion wants a
very detailed list, we could provide that, but it's
based on the violation report that the conpany
received initially.

JUDGE WALLIS: Very well. M. Wber, do
you have any thoughts on whether those are the issues
and, froma procedural standpoint, whether there are
i ssues that you see that Staff has not nentioned?

MR, WEBER: No, | think everything's, you
know, been nentioned in there. You know, the
violations we had on there were basically a piece of
paper that we couldn't put our hands on when they
were there, you know, for the audit. W had them
We changed sonme personnel and, in the mdst of that,
we didn't have everything in one file is the, you
know, main issue here.

JUDGE WALLIS: Very well. And should this

go to hearing, you'll have the opportunity to hear
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1 what Staff's story is and then you'll be able to

2 present your own.

3 MR, WEBER: Okay.
4 JUDGE WALLIS: Let's proceed to the next
5 itemon the agenda, which is other matters. And on

6 that point, Staff has presented its prediction as to
7 the nunber of witnesses that it will be presenting

8 during its direct and rebuttal case. M. Trotter

9 MR. TROTTER: Yes, Your Honor. We thought
10 the Commi ssion might like that information to gauge
11 the scope of the hearing fromthe Staff's

12 perspective, at least, and we did allow tw days for
13 hearing in our schedule, and we thought that if -- to
14 the extent there are issues -- factual issues raised,
15 that by the process of filing direct testinony, the
16 conpany's direct testinony and the Staff rebuttal

17 testi mony, those would pretty much be funnel ed down
18 to two manageabl e set of factual issues for hearing.
19 So at this point, we thought we would have
20 a mnimum of two and a maxi num of four w tnesses for
21 our direct case, and probably half that for rebuttal
22 JUDGE WALLIS: Are you expecting that the
23 Wi t nesses on rebuttal would al so have been wi tnesses
24 on the direct case?

25 MR. TROTTER: Yes.
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JUDGE WALLIS: Very well

MR, TROTTER: Unl ess sone very technica
engi neering type fact cane up, but generally, if it's
within the scope of the violations that we're
all eging, then definitely the sane people.

JUDGE WALLIS: Very well. M. Wber, are
you able to take a stab right now, if this goes to
hearing, at the nunber of w tnesses that you would be
presenting on your behalf in defense of these
al | egati ons and how nmuch tinme would be appropriate to
schedul e for that presentation?

MR. VWEBER  You know, at this time, |
haven't given that a | ot of consideration, so | would
hate to guess at that.

JUDGE WALLIS: Very well. You're under no
obligation to do so at this tine.

M. Trotter, does that conclude the |ist of
items that you wish to raise at the conference this
nor ni ng?

MR. TROTTER: Yes, it does.

JUDGE WALLIS: M. Wber, is there any
other matter that you would like to raise at this
time regarding the process of taking this matter
through to the Commi ssi on deci sion?

MR. WEBER: No, there's nothing else.
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JUDGE WALLIS: Very well. W did afford
you the opportunity to voice objection to invoking
t he Comnmi ssion's discovery rule by Mnday of next
week, and if you do, | would suggest that you use the
fax to send that into the Comm ssion's Record Center
and we' ||l see that you get the nunber to use before
you | eave the buil ding today.

MR. WEBER: All right.

JUDGE WALLIS: And that will allow a rapid
communi cation. | would al so suggest that you ask the
Records Center for the entire chapter 480-09, which
is the Commi ssion's Procedure Rules. The rule on the
di scovery process is one of those rules. There are
others that will govern how this case is taken to
heari ng.

And finally, M. Trotter has indicated and
you' ve indicated that you're willing to discuss a
settl enment of the matter. And if you are both
prepared to begin those, as long as you're both in
town today and avail able, you might explore with M.
Trotter whether it would be premature to start those
negoti ati ons, those discussions today.

MR, VWEBER: (Ckay.

JUDGE WALLIS: M. Trotter.

MR, TROTTER: Yes, that's fine.
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JUDGE WALLIS: Very well

MR. TROTTER: | did have one other --

JUDGE WALLIS: M. Trotter.

MR. TROTTER: Perhaps it's a formality, but
if you could, on the record, ask for intervention, if
anyone is here to intervene -- | don't think there
are such people, but just so that we can protect
ourselves later, if you could ask for any person that
intends to intervene at this time, 1'd appreciate
t hat .

JUDGE WALLIS: Very well. |Is there anyone
present, either in the hearing roomor on the bridge
line, who wishes to participate in this proceeding as
an intervenor? Let the record show that there's no
response.

MR, TROTTER: Thank you.

JUDGE WALLIS: Very well. There being
nothing further to cone before the Commi ssion, this
conference is adjourned, and we wi sh the parties wel
in their discussions.

MR, TROTTER: Thank you, Your Honor

(Proceedi ngs adjourned at 9:51 a.m)



