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1 CLYMPI A, WASHI NGTON, MARCH 24, 2016

2 9:30 A M

3

4 PROCEEDI NGS

5

6 JUDGE PEARSON: Then let's be on the record.
7 My nane is Rayne Pearson. |'mthe admnistrative |aw

8 | judge presiding over today's brief adjudicative

9 proceedi ng.

10 Today is Tuesday, My 24th, 2016, and the

11| tine is approximately 9:30 a.m W wll hear nmatters in
12 | two dockets today. The first is Docket TE-160231. On
13| April 5th, 2016, the Comm ssion issued a conplaint in

14 | Docket TE-160231 seeking to inpose penalties against

15 Pr of essi onal Transportation, |nc.

16 The Conpl aint all eges 324 viol ati ons of the
17| Modtor Carrier Safety rules discovered by Conm ssion

18 | Staff during a follow up investigation required by O der
19| 01 in Docket TE-144101.

20 Order 01 assessed an $18,800 penalty, a

21| $6,700 portion of which was suspended subject to the

22| condition that the Conpany refrain fromincurring any

23 | repeat violations of specific Conm ssion rules.

24 And then on April 11th, 2016, Conm ssion

25| Staff filed a notion to correct Oder 01 in Docket
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1| TE-144101 and a notion to schedule a hearing in that

2| docket to determ ne the status of the suspended penalty.
3 The Conmm ssion subsequently issued a notice
4| to the parties scheduling the hearing in Docket

5| TE-144101 concurrent with the hearing schedul ed for

6| today in Docket TE-160231.

7 So let's go ahead and take appearances from
8| the parties and then we wll address Staff's notion. So
9| we'll start with Conm ssion Staff.

10 MR. BEATTIE: Good norning, Judge Pearson.

11| My nane is Julian Beattie. |I'mwth the Washi ngton

12 | State Attorney Ceneral's office, and this nmorning I'm
13 | assigned to represent the staff of the WAshi ngton

14| Utilities and Transportation Conm ssion.

15 JUDGE PEARSON: Thank you.

16 And M. Parker, if you want to enter a full
17 | appearance on the record because | don't believe we

18 | received an actual notice of appearance from you.

19 MR. PARKER: Certainly. M nane is Ryan
20 Par ker, Vice President --

21 JUDGE PEARSON: Could you turn your

22 | mcrophone on? |Is the red |ight on?

23 MR, PARKER:  Now.

24 JUDGE PEARSON: And if you could pull it a
25| |little bit closer to you.

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 5
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1 MR. PARKER  Certainly. How about that?
2 JUDGE PEARSON: Thank you.

3 MR. PARKER My nane is Ryan Parker, Vice
4| President of Adm nistration and General Counsel for

5| Professional Transportation, |ncorporated.

6 JUDGE PEARSON: kay. And your address,

7 phone nunber and e-nail address?

8 MR. PARKER My address is 3700 Morgan

9| Avenue, Evansville, Indiana 47715. E-nmail address is

10 | ryan. parker @uni tedevv.com -- that's Echo, Victor,

11| Victor.com Tel ephone nunber is area code

12 | (812) 485-3502.

13 JUDGE PEARSON: kay. Thank you.

14 And M. Beattie, you nmay proceed wth

15| Staff's notions whenever you're ready.

16 MR. BEATTIE: Thank you, Judge Pearson.

17 Staff has two housekeeping nmatters before we
18 | turn to the witnesses. The first is that Staff noves to
19 | consol i date Docket 144101 and Docket 160231. The

20| authority for this is WAC 480-07-320, which allows the
21 | Commission to consolidate two or nore proceedings if the
22| facts or principles of law are related. And as you have
23 | stated already, one of the issues in this BAP this

24| nporning is whether the Conpany conmtted repeat

25 violations, and so there are rel ated i1 ssues of |aw and
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1| fact.

2 JUDGE PEARSON:. (Okay. M. Parker, do you
3| have any objection to consolidating these dockets?

4 MR. PARKER W have no objection.

5 JUDGE PEARSON: kay. Then Dockets

6 TE- 144101 and TE-160231 are consol i dat ed.

7 MR. BEATTIE: Thank you.
8 Staff's second notion this norning is to
9 correct an order in Order -- excuse me -- correct an

10 error in Order 01 in Docket 144101. This was a witten

11| notion that is already on file with the Conmm ssion and,

12 | in essence, Staff believes there was a typo in that
13 or der.
14 There was an erroneous reference to 49 CFR

15| Part 391.45(b)(1). Staff believes that shoul d have been
16 | a reference to 49 CFR Part 391.45(a), so (a) as opposed
17| to (b)(1). And the authority for this is

18 | WAC 480-07-875, Subsection 2, which allows the

19| Comm ssion to act on its ow initiative or the notion of

20| any party to correct an obvious or mnisterial error in

21| its orders.

22 JUDGE PEARSON:. kay. Thank you. You are
23| correct that the reference to 49 CFR Part 391.45(b) (1)
24| was a clerical error. So the order that I wll issue
25| reflecting nmy decision in today's proceedings will note

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 7
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the correction to Order 01 in Docket TE-144101, changi ng
the reference from49 CFR Part 391.45(b)(1) to
49 CFR Part 391.45(a).

MR. BEATTIE: Thank you very nuch, Judge
Pear son.

JUDGE PEARSON: (kay. So before we get
started, | would like to ask the parties to waive the
requi renent that the Conm ssion issue an order within
ten days of this proceeding. | typically like to issue
the order wwthin ten days of receiving the transcript so
that | have that to reference when I'mwiting ny order.

So do either of the parties object to
wai vi ng that requirenent?

MR. BEATTIE: The Conm ssion Staff has no
obj ection to such a wai ver.

JUDGE PEARSON: kay. Thank you.

MR. PARKER: We have no objection.

JUDGE PEARSON: kay. Thank you.

So M. Parker, also, | reviewed the response
that was submtted by M. How and i n advance of the
hearing, and it appears to ne fromreadi ng the response
that the Conpany does not actually contest that the
vi ol ati ons occurred, but would instead |like to present
evi dence and testinony that supports mtigation of the

penalty; is that correct?

8
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MR. PARKER  That is correct, your Honor.

JUDGE PEARSON: Okay. So if the parties are
wlling to stipulate to the violations, we can proceed
just on the issues of penalties this norning.

MR. BEATTIE: Staff will still need to call
t he i nspector, Francine Gagne, to sponsor the
I nvestigation report.

JUDGE PEARSON: Absolutely. Ckay.

So if the parties are wlling to stipulate
to the violations, I was going to have Staff first
present Ms. Gagne's testinony, and follow ng that,

M. Parker, | would | et you present your testinony and
evi dence, and then we woul d conclude by having M. Pratt
make his final penalty recommendati on once he's been
able to hear what the Conpany has to say.

MR. PARKER  Judge Pearson, | would like to
have Dave How and respond to nost of the questions or
present the evidence that we have, if it would pl ease
t he Court.

JUDGE PEARSON: Absolutely, yes. | wll
swear himin when it's tine --

MR. PARKER  Very good.

JUDGE PEARSON: -- and he can do that.

MR. HOALAND: Thank you.

JUDGE PEARSON: (kay. So does anyone have

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 9
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EXAM NATI ON BY MR BEATTIE / GAGNE 10

any questions before we get started?
MR BEATTIE: | think that what 1'd like to

do with Ms. Gagne is just have her not go in great

detail into each of the violations, but --
JUDGE PEARSON: Sure.
MR. BEATTIE: -- | think it may be hel pful

to the Commssion if she gives sone brief explanation
about her report.
JUDGE PEARSON: kay. That sounds good.

Al right.

And Ms. Gagne, if you would pl ease stand and
rai se your right hand, I will swear you in.
FRANCI NE GAGNE, W t ness herein, having been

first duly sworn on oath,
was exam ned and testified

as foll ows:

JUDGE PEARSON: (kay. You may be seated.
And M. Beattie, you can proceed whenever you're ready.
MR. BEATTIE: Thank you.
*** EXAM NATI ON BY MR BEATTIE ***
BY MR BEATTI E:
Q Good norning, Ms. Gagne. WI I you pl ease spel

your nane for the record?

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 10
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1 A My nanme is Franci ne Gagne, |ast nane is ol f,
2| Alpha, &olf, Novenber, Echo, GA-GNE.
3 Q What is your position with the Conmm ssion?
4 A |"ma special investigator in the Mdtor Carrier
5| Safety Division.
6 Q And in your capacity as a special investigator,

7| did you investigate a conpany call ed Professional

8 | Transportation, |ncorporated?

9 A | did.

10 Q Did you record the results of your

11 | investigation?

12 A | did.

13 Q Can | have you | ook at Exhibit FG 1?

14 A Yes. This is a copy of the report that |

15 | submtted.
16 Q And where in your investigation report do you

17| set forth the violations that you found during your

18 | investigation?
19 A Violations are listed in the report under what
20| we call Part B, which starts -- actually, it has its own

21 page 1 of 2, but it's the second page in after the cover
22 | sheet.

23 Q So if you could please refer to the page nunbers
24 | that are at the top right corner.

25 A Page 3 of 41.

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 11
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EXAM NATI ON BY MR BEATTIE / GAGNE 12
1 Q So the violations have al ready been stipul ated
2 by the parties, but | would like to ask you to | ook at
3| the second box, and here you have found that the Conpany
4| wused a driver that was not nedically exam ned and
5| certified?
6 A That's correct.
7 Q The Conpl aint alleges that Staff found 36

8| violations of this particular requirenent, and yet | see
9 in the box | abeled "Di scovered," you've only indicated 1
10 | viol ation.

11 So can you tell ne how you get to 367

12 A Yes. It was -- we discovered -- or | discovered
13| 1 driver out of 340 total drivers; the 36 cones fromthe
14 | 36 days that the Conpany used the 1 driver that did not
15| have a nedical card on file.

16 Q Thank you. And I'd like to turn to the third

17| box. In here, Staff has alleged that the Conpany used a
18 | driver not nedically exam ned and certified during the
19 | precedi ng 24 nonths.

20 And before turning to the substance of this

21| violation, can you hel p ne understand the difference

22 | between this violation and the previous violation?

23 A Yes. The first violation, we had no information
24 | that would signify that this particular driver,

25 M. Cozad, ever had a nmedical card because there was

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 12
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1 none on file. As an investigator, we have to sinply go

2] wth what is presented to us when we request

3| information. So for the first one, the citation of

4| using a driver not nedically examned and certified is

5| based on our not having any previous history of having a

6 | nmedical card.

7 The second, using a driver not nedically

8 | exam ned and certified during the preceding 24 nonths,

9| we discovered nedical cards, and there was a gap between
10 | nedical cards, or a nedical card that had expired, so we
11 | know that the person at one point did have a nedical

12 | card, but then was used to drive at the expiration of

13| that card or in a gap between cards.

14 Q And for this third set of violations, again,

15| Staff's conplaint alleges 111 violations, but the box

16 | | abel ed "Di scovered" indicates three violations.

17 So can you wal k me through how that nunber

18 becanme 1117

19 A Initially when | did this investigation, |

20 | checked each of the 340 operators or drivers to nmake

21| sure that they had nedical cards at all, and that's how
22 | discovered Violation No. 2, that that 1 person didn't
23 | have a nedical card on file.

24 In Violation No. 3, we took -- we sanple in

25| doing our investigations, and we had a sanple size of 50

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 13
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EXAM NATI ON BY MR BEATTIE / GAGNE 14

1| nmedical cards for this investigation. And it was 3 of

2| those 50 where we discovered that those nedical cards

3| had expired, and then those drivers were, in fact, used,
41 so the 3 of 50 is showi ng out of the sanple, and 3

5| drivers of the 340 total drivers that PTI gave ne as

6| drivers.

7 Q And for the Violation No. 2, you indicated that
8| the driver drove a total of 36 days, and that's how 1
9| driver becane 36 violations.

10 s there sonething simlar with Violation No. 3,
11| how we get from3 drivers to 111 violations?

12 A Yes. There is a -- in the back, starting on

13 | page 29 of 41, there's sone extracted information that
14 | shows Hours of Service records, and those would be all
15| the dates for all the drivers that PTI provided, and

16 | each of those dates that the driver drove would be a

17 | separate violation.

18 Q So how do you get to 111 viol ations?

19 A For Violation No. 37

20 Q Correct.

21 A M. Bentler drove for 95 days, Ms. Rubey for 7,

22| Ms. Dinsnore for 9, and those hopefully add up to 111.
23 Q Thank you. Mwving on to Violation No. 4, here
24 | you've indicated 11 violations discovered, and the

25| descriptionis Failing to nmaintain nedical exam ner's

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 14
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1| certificates in the driver's file. | only see one
2 | exanple given.
3 s there sonmewhere in your report where you talk
4 | about the other violations?
5 A On page 32 of 41, there's a list of drivers. It

6| shows the [ast nane, first nane, hire date, when the

7 medi cal certificate was issued, and the expiration date
8| of the nedical certificate. The final colum for Notes
9| would be nunber of days that the driver drove.

10 And | took drivers that obtained their nedical

11 | card from June, because the Conpany, fromthe previous
12 | order, was in conpliance as of Decenber 2014, so | took
13 | June 2015, figuring they would have had six nonths to be
14| in conpliance. | started in June, and | found drivers
15| with driver days that did not have their previous

16 | nedical cards on file. They had current, which is

17 | correct; however, regulations require that conpanies

18 | keep nedical cards on file for three years, so there was
19 | no previous card on file for those drivers.

20 And Kevin was used as just one exanple. The

21 | other names of the drivers would be the drivers to the
22 | eft of page 32 that have correspondi ng days in the

23 | Notes col um.

24 Q VWhat is Part C of your report?

25 A Part Cis just a witten narrative that does

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 15
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EXAM NATI ON BY MR BEATTIE / GAGNE 16
1 have still some format to it in that it covers every
2| section of a standard report, and then explains if you
3| did or did not cover that section when you conducted
4 | your investigation.
5 This was a focused investigation, so nost of the

6| entries are that this part did not apply, and then I

7| expanded on the sections, primarily 391 and 395, and

8 | provided additional information that's not necessary for
9| the violations, per se, but also just gives

10 | investigators -- this part is not nornmally shared with
11| carriers, but it gives followon investigators

12 | information as to perhaps areas that are of concern, or
13| just different facts that aren't listed in Part B to

14| follow up with on further investigations.

15 MR. BEATTIE: Thank you. | have no further
16 | questions for this witness, and |I'd like to offer

17| Exhibit FG 1 into the record.

18 JUDGE PEARSON. (Ckay. M. Parker, do you

19 | have any objection to admtting the investigation report
20| into the record?

21 MR. PARKER: No objection, your Honor.

22 JUDGE PEARSON: Ckay. Then | will admt the
23| investigation report and mark it as Exhibit FG 1.

24 (Exhibit No. FG 1 was mar ked and

25 admtted.)

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 16
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EXAM NATI ON BY MR PARKER / GAGNE 17
1 MR. BEATTIE: Thank you, Judge Pearson.
2 JUDGE PEARSON: M. Parker, did you have any
3| questions for Ms. (Gagne?
4 MR. PARKER: No questi ons.
5 JUDGE PEARSON: Okay. All right. So shall
6| we --
7 MR. PARKER  Excuse ne, your Honor. | do
8 | have one question.
9 JUDGE PEARSON: Ckay.
10 *** EXAM NATI ON BY MR PARKER ***

11 | BY MR PARKER:

12 Q WAs a copy of this entire report supplied to

13 | Professional Transportation, and if so, on what date?
14 A | presented a gentleman in Wshram-- at

15| M. Pratt's request, he wanted ne to find sonebody from

16 | PTI and actually hand them a report.

17 Q A gentl eman from where?
18 A From Wshram for the terminal. | need to find
19 | his nanme. The -- oh, Wnatchee, |I'msorry -- Wnatchee

20 Branch Administrator Dale McKenzie. He did get a copy
21| of this, and | did discuss sone of the issues

22 relating -- he also was able to provide the | easing

23| information for vehicles, which we didn't have, so that
24| was corrected based on the conversation with

25| M. MKenzie.

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 17
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18
1 And then M. Vincent was contacted via phone
2| that day and al so supplied a copy of this final report,
3| and that day was March 2nd, 2016.
4 MR. PARKER: No further questions for the
5| Wwtness.
6 JUDGE PEARSON: kay. Thank you.
7 Al right. M. Parker, did you want to nake

8 | an opening statenent before you call your first wtness?
9 MR. PARKER  Sure. | would |l ove to nmake an
10 | openi ng statenent.

11 If it pleases the Court, we would like to
12 | thank the Comm ssion for the information, and thank the
13 | Court for allowing us the opportunity to provide the

14 | rebuttal evidence and the mtigation evidence that we'll
15 | have today.

16 "' m planning to introduce our Chi ef

17 | Operating Oficer, M. Dave How and, to respond to each
18 | of the allegations in kind, and provide detail ed

19 | information and evidence that, in our opinion, shows

20 Prof essi onal Transportation's continuing and ongoi ng

21 | efforts to ensure conpliance, and will show i nprovenent

22| fromprior audits concerning where we certainly stand

23 | today.
24 JUDGE PEARSON. (Ckay. Thank you. Wuld you
25 like to call M. How and at this tine?

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 18
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1 MR. PARKER Yes. 1'd like to call ny first
2| witness. I'dlike to call M. David How and, COO of

3| Professional Transportation as a w tness.

4 JUDGE PEARSON. (Ckay. M. How and, if you

5| could please stand and rai se your right hand.

6

7 | DAVE HOWAND, W t ness herein, having been
8 first duly sworn on oath,

9 was exam ned and testified
10 as foll ows:

11

12 JUDGE PEARSON: kay. You may be seated.
13 M. Parker, you may proceed when you're
14 | ready.

15 MR. PARKER (Ckay. Thank you.

16 *** EXAM NATI ON BY MR PARKER ***

17 | BY MR PARKER:

18 Q M. Howl and, would you pl ease spell your full

19 | nane for the record?

20 A David L. How and, H O WL-A-ND.

21 Q Wul d you pl ease state for the record your role
22| with Professional Transportation, |ncorporated?

23 A I'"'mthe Chief Qperating O ficer for Professional
24 | Transportation, I|ncorporated, managing all aspects of

25 | the operation of the conpany.

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 19
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1 Q Approxi mately what tine did you assune your

2| current role with Professional Transportation?

3 A | joined Professional Transportation on

4 | Decenber 7th of 2015.

5 Q Can you give us a little bit of a quick sunmary
6| of your duties as Chief Operating Oficer?

7 A My responsibility is to oversee the operations
8 | and execution of the transportation of crews for our

9| custoners, which includes the vehicle inspections, the
10 | vehicl e maintenance, the supply of vehicles, as well as
11| the drivers and driver training and associ ated di spatch
12 | of those drivers.

13 Q Thank you, M. How and. Upon receiving

14 | information regarding Ms. Gagne's investigative report,
15 | can you pl ease describe what kind of actions were taken
16 | at PTI to investigate the report?

17 A Yeah. | received a report after it was given to
18 | M. Bobby Vincent in March, and we imedi ately went over
19| the report internally with both M. Vincent and al so

20 with M. Bill Cullen, who is the regional vice president
21| for the west, who has responsibility -- direct

22 | responsibility for all of the operations in Washi ngton
23| state, as well as our admnistrative staff in

24 | Evansville, Indiana, in both the vehicle nmaintenance

25 | departnent, headed at that tinme by M. M ke Buck, and
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1| the HR functions, headed by M. D ck Lynch.

2 Q VWhat types of orders or what types of direction
3| did you provide your subordinates in terns of gathering
4| of investigative material or findings and research

5/ within PTI?

6 A In the first neeting, they laid out for ne what
7| the violations had been, what had been seen in the

8 | previous audit that had been conducted in -- a year

9| earlier, and what was repeat and what were new itens

10 | that were found. W then laid out, based on each of

11| these itens, direct responsibilities for the different
12 | staff nmenbers to ensure that we had our processes

13 | properly docunented and in place, and to determ ne how
14 | sone of these slipped through, and why we didn't have
15 | the proper docunentation that we needed in each of these
16 | cases, and then to provide back to ne the results of

17| their investigation and what, if any, changes in their
18 | processes and procedures were required to close the

19 | gaps.

20 Q After you received the information, net with

21 | your subordinates on the neeting that you described, or
22 | the series of neetings that you described, at that tine
23| did you fornulate a letter of response to the Comm ssion
24 | regarding the violations?

25 A | did not personally. M. Bobby Vincent, who is
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1| the director of safety for us, responded back to the
2| Commssion with the information that he had at that

3| tinme. And we subsequently continued our internal

4 | investigation and processed changes as we gathered nore
S| information as far as how the exceptions occurred.
6 Q And after M. Vincent's letter was supplied

7| earlier this nmonth, did you or soneone on your staff

8| supply additional information to the Conm ssion in

9| letter forn®

10 A Yes. The various groups that |I've nentioned

11 | before all supplied ne with docunentati on concerning the
12 | violations and what they had found and what had caused
13 | the exceptions. And we conpiled that information in ny
14 | office and then submtted a letter on the 16th of May to
15| the Comm ssion with what we had found to be applicable.
16 Q kay. At thistine l'd like to ask you about

17 | sone of the violations that were alleged in Ms. (Gagne's
18 | report concerning the report relative to Docket 160231.
19 In terns of the two violations that are all eged,
20 | making or causing to nmake fraudulent or intentionally

21| false entries on required nedical exam ner's

22 | certificate, what did your investigation uncover

23| regarding these -- this alleged violation?

24 A We found that two of our drivers had, in fact,

25| falsified docunents at the tine of hiring, and
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1| immediately dism ssed those drivers.

2 Q VWhat types of internal nechani sns does PTI

3| currently have, or what types of policies do they have
4| in place concerning fraudul ent m srepresentations by

5| drivers?

6 A W have inplenented a process with an outside
7| firmcalled eVerifile, which does background checks on
8| all the enployees that we propose to hire, and then we
9| also review the nedical records on their hiring to

10 | ensure that everything that the enpl oyee submtted

11 | actually matches what we get back fromthe nedi cal

12 | exam nation that we do at the tine of hiring.

13 Q How has this differed fromwhat's been done in
14 | the past?

15 A Twofold. In the past, Washington state was not
16 | covered by eVerifile. W did that with nostly our

17| eastern rail carriers and the operations east of the
18 | M ssissippi, but we have now expanded that, and it was

19 | expanded in the m ddle of 2015 to include these

20 | |ocations so that now all of our |ocations are covered
21 | by that.

22 As far as the conparison back to the nedical

23| records, we are -- we now have at Evansville the ability

24| to match the nedical records that are comng in with

25 | what the enployees have submitted to ensure the
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1| correctness. And we're in the process now of

2| inplenmenting a new el ectronic system where the enpl oyees
3| or potential enployees have to enter the information

4| electronically into our systemso that it becones nuch

5| easier to do the match-up with the nedi cal exam nations
6| that cone in.

7 Q Wuld you like to share anything else with the

8| Court regarding any PTlI activity that has changed in the
9| last year that would potentially have an effect to

10| mnimze or elimnate these types of alleged violations?
11 A Yeah. As | stated, | joined PTlI in Decenber of
12 | | ast year, and we've nmade nunerous changes since that

13| tinme. Prior to nme joining the organization, the

14 | gentleman that was head of our safety departnent was

15 | di sm ssed because he was not, | nust say, paying enough
16 | attention to the details of the operation.

17 And as | took over in Decenber, | took direct

18 | responsibility for that group. M. Vincent now reports
19| directly to ne. |I'ma 40-year veteran in the

20 | transportation industry, and safety is absolutely of the
21 | utnost inportance of any operation, whether it be a rail
22 | operation, a trucking operation or a passenger vehicle
23 | separation such as this. So it's sonething that | take
24 | very seriously, and until we find an appropriate person

25| to backfill as the vice president, that [sic] w ]l
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1| continue to report directly to ne.

2 Secondly, we recently released the -- as |

3| stated, the new information systemfor all of the hiring
4 | process, including nedical records. The nedical records
5| now are kept electronically. The new system shoul d be

6| inplenmented by July of this year, which will fully

7| automate all of that process.

8 Q Thank you for that. Mwving on to violations

9| alleged in part 391.45(a), using a driver not nedically
10 | certified, would you please share what types of

11 | activities PTlI has undertaken to prevent these types of
12 | violations noving forward?

13 A Yeah. This is one -- an area that we had

14 | several violations in the previous audit by the

15| Conmmission, and it's an area that we had al ready

16 | tightened up even before | got here. This is sonething
17| M. Vincent had worked very hard at doi ng.

18 And as you can see, out of 340 checked, we had
19| one that had -- | hesitate to use this term-- but had
20| the fallen through the cracks. W mssed it. Plain and
21| sinmple. | wish |l could tell the Comm ssion how we

22 | mssed that one individual, and why it wasn't caught in
23 | the subsequent match-ups, but it happened. W m ssed

24 | it.

25 And as soon as we found the violation, we
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1| corrected it with this driver. And he's a very good

2| driver, but we corrected it with this gentl eman

3| imediately so he was properly certified.

4 Q Thank you. In terns of the 111 viol ations

5| alleged of using a driver not nedically exam ned and

6| certified during the previous 24 nonths, would you

7| please share with the Conm ssion the types of activities
8| that PTlI has recently inplenented to mnimze and

9| elimnate these types of nonconpliances?

10 A Yeah. We've now added a field within our driver
11 | managenent system concerning the expiration dates of

12| their nedical certification. And when the expiration

13 | date is approaching, we send out a notification to the
14 | branch nmanager responsible for that driver to ensure

15| that they get the driver in and have themrecertifi ed.
16 | And as of the expiration date of the current

17| certification on file, if we have not received a new

18 | certification, the driver is suspended from service

19| wuntil that certification is received so that we won't

20 | have any further incidents of people not having a

21| current record on file.

22 Q s your policy of immediately noving this driver
23| to a non-active status, is that sonething that has been
24| newy inplenented?

25 A Yes. It was inplenented in April of this year
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1| after | received the copy of the audit and the findings
2| fromthe audit.

3 Q Moving on to the alleged violation of failing to
41 maintain a nedical examner's certificate in a driver's
5| qualification file, would you pl ease share the

6| adjustnents or changes to your policies and procedures

7| that will effectively elimnate or mnim ze any

8 violations in this area?

9 A This is one that, quite honestly -- and there's
10 | no way to sugarcoat this -- our people at the | ocal
11| level did not realize that they had to maintain anything

12 | other than the current card. So when they got the

13| current card on file, quite honestly, | don't know if

14| they threw away the old one or what they did with it,

15| but they did not maintain it as part of the file.

16 W now have instructions to those -- both our HR
17 | departnent to keep it electronically and also for the
18 | field people to keep the hard copies and to maintain

19| themfor the three-year period required, not just the
20 | npost current one, which was the practice at sone of the
21| locations. A nunber of our |ocations understood the

22 | three years and kept them but | believe it was two

23 | locations that we found that did not, and that was the
24 | cause of the issue. So that has been addressed and now

25| we are maintaining those records both |ocally and
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1| electronically on the system

2 Q Regardi ng the all eged violation of placing note
3| related to the verification of a medical examner's

4| listing on the national registry of certified nedical

5| examners, would you please share with the Conm ssion

6| what types of nodifications to your policy or procedure
7| have been inplenented recently to elimnate and/or

8| mnimze violations in this area?

9 A Yes. This was sonething that ignorance is no
10 | excuse. Let ne say that very boldly. It is no excuse.
11 | However, we knew we had to verify; we did verify. W
12 | didn't know we had to nmake notation of that on the file.
13 | And so even though they were verifying to make sure we
14 | were using, you know, the proper agencies and we'd gone
15 | through the process, they were not nmaki ng note of that
16 | on the file.

17 W have now changed that policy so that, as they
18 | verify that, they nmake the note directly on the

19| certification as it cones in wth the person that did
20| the verification's nane and the date that they did the
21 | wverification.

22 Q Regarding the alleged violations of 396.17(a),
23 | using a comrercial notor vehicle not periodically

24 | inspected, would you please share, first of all, what

25| types of activities historically PTI has undertaken in
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1| terns of vehicle inspection?

2 A Yeah. W have what we, in our system call an
3| "A" service policy. And the "A" service policy is, in
4 | essence, the full inspection of the vehicle whenever we

S| bring it in for an oil change and tire rotation. |

6| provided on ny docunents from May 16th the details of

7| the "A" service. However, they're taken directly from
8| this -- fromthis part of the federal regs, and we

9| actually have expanded upon those regul ati ons and have
10 | theminspect additional areas above and beyond.

11 So our "A" service is actually slightly nore
12 | restrictive than the current requirenents under the

13| statute, and our failure in this regard was that we

14 | began taki ng our passenger vehicles to be inspected

15 | under the Washington State inspection policy to those
16 | vendors that were |isted, and the first four that we
17| went to refused to do the inspections because they don't
18 | inspect passenger vehicles, and they told us this only

19 | applied to trucks and that they wouldn't do the

20 | inspection.
21 Subsequently, since January of this year, we've
22 | now found a nunber of inspectors that will, in fact, do

23 | the inspections for us on a passenger vehicle. And we
24 | worked with themon the confusion concerning the areas

25| of the inspection that are restricted to trucks only
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1| that don't apply to passenger vehicles.
2 So we now have a handful of inspectors in the
3| state that will, in fact, inspect our passenger

4| vehicles, and as a result, all of the vehicles operated

S| inthis state have been inspected.
6 One of the things to keep in mnd in regard to
7] that is thisis atransient fleet. It wll flow back

8| and forth between Washi ngton state and ot her states

9| periodically for a nunber of reasons: For nmaintenance
10 | reasons, for mleage reasons. W run a |ot of high

11| mleage in Washington, and so we nove theminto states
12 | where we run lower mleage periodically during their

13| life.

14 And our new policy is actually recorded

15| electronically in our nmaintenance systemso that all

16 | vehicles, when they're brought into the state, are

17 | inspected before put into service. And anything |eaving
18 | the state, we maintain the Washi ngton state inspection
19| init until it expires.

20 But in 2015, for instance, we actually had a

21 | total of about 250 units that had operated as assi gned
22| units in the state of Washington. Qut of the 114, all

23| of those units are still in this state, and all of those
24 | have been inspected and certified with the State

25 | inspection.

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 30



Docket Nos. TE-160231 and TE-144101 - Vol. | WUTC v. Professional Transportation, Inc.

1 Q Wuld you clarify, what's the current status of
2| the PTI vehicle fleet in the state of WAshi ngton?

3 A We currently still have a hundred and -- well,

4| it's actually 113 because one of themwas retired after
5| we had an engine failure in the unit, but we have

6| 113 units still in the state, and all 113 of those units
7| are inspected with the certifications with the units.

8 MR. PARKER: If it would please the Court,

9| we've supplied the Court a bit of information concerning
10 | each vehicle's descriptions of "A" services and listings
11 | of each and every tine these vehicles had undergone an
12 | "A" service inspection. W'd like to have that admtted
13| as an exhibit.

14 JUDGE PEARSON. (Okay. Wbuld you prefer to
15| just admt the entire response with all of its

16 | attachnments to have that all as --

17 MR. HOALAND: |If we could, that would be

18 | terrific.

19 JUDGE PEARSON:. M. Beattie, do you have any
20 | objection?

21 MR. BEATTIE: Staff has no objection.

22 JUDGE PEARSON: Okay. So | will admt the
23| entire response that PTI has submtted on May 16t h,

24| 2016, and mark it as Exhibit DH 1.

25 MR. HOALAND: Thank you.
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1 MR. PARKER: Thank you, your Honor.
2 (Exhibit No. DH 1 narked and
3 admtted.)

4| BY MR PARKER:

5 Q M. Howl and, can you -- can you describe a

6| little bit about if PTlI has undergone any recent

7| executive or reorganizational changes at the

8| responsibility level of director or above in order -- in
9| order to address the alleged violations that have been
10 | commented on today?

11 A Yes. We've nmade several changes since | took

12 | over in the organization. As | nentioned, we rel eased
13 | our vice president of safety, and that now reports

14| directly to ne as the chief operating officer. W also
15 | have now repl aced our vice president of fleet nmanagenent
16 | and nmi ntenance and replaced himw th a 25-year veteran
17 | who understands and has been instrunental with us on the
18 | review of this process, to ensure that we conply -- and
19 | | know you don't care beyond the state of WAshi ngton,

20 | but that we conply with this in all states where we have
21 | additional inspections required beyond our own "A"

22 | service.

23 We have a field in our information systemfor

24 | our mai ntenance of our vehicles that actually covers the

25| State inspection process and the expiration dates that
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1| was not being used by the previous vice president. They
2| were keeping it on a spreadsheet basis. That is now
3| changed and we are keeping that in the system so that

4 | any vehicle operated in the state of Washi ngton t hat

5| does not have a current inspection certification will be
6| parked until it does have an inspection.

7 And the sane as what applied with the nedical,

8 | that the branch managers will get a notification two

9| weeks prior to the expiration to get it in and get it

10 | inspected, and if it's still not received by the
11 | expiration date, the vehicle will be marked as out of
12 | service until it has been inspected. So a big change in

13 | that regard, and the new vice president of naintenance,
14 | again, is very aware of the inportance of making sure

15| that this is done and done properly.

16 Finally, we recently naned a new director

17| working with both M. Parker and | on conpliance issues.
18| We have a | ot of states that have specialty requirenents
19 | above and beyond the basic federal requirenents, and the
20 | position of this -- or excuse ne, the responsibility of
21| this new positionis to help us with those conpliance

22 | nmeasures to ensure that we have the proper processes in
23 | place in each of those states, including Washington, to
24 | conmply with the requirenents of the state, and that

25| position did not exist up until approximately a nonth
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1| ago.

2 Q Very good. Wuld you finally share with the

3| Commi ssion a bit of your history and your experience in

4| the transportation industry and your expertise that you

5| bring to PTI now that you have assuned the role of COO?

6 A You bet. | started ny career with the

7| Burlington Northern Railroad. And within the Burlington
8| Northern Railroad, | rose through the operating ranks to
9| becone head of equipnent and mai ntenance for all of

10 | their highway assets, as well as their internodal rail

11 | assets. | nmanaged approxi mately 15,000 highway trailers
12 | and 18,000 internodal chassis, as well as a fleet of

13 | approxi mately 400 over-the-road trucks.

14 After leaving there, | went to a conpany call ed

15 | CH Robinson, which is a transportation brokerage

16 | conpany, managi ng their asset-based business where | did
17 | pretty nmuch the sanme thing, managing all of the highway

18 | assets and operation.

19 And then | went to Schneider National as vice
20 | president of rail for Schneider National. And at
21 | Schneider National, | managed all of their internodal

22 | operations and assets, including a fleet of 1,200
23| Class 8 trucks that we ran on the highways throughout
24| the US on an assigned basis to perform our internodal

25| delivery service. And | had full responsibility for al
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1| conpliance with that operation as well.

2 Foll ow ng that assignnent, | went to Anerican

3| President Lines as head of |and transportation globally
4| for them where | ran truck operations and internodal

5| services in North Amrerica, South Anerica, Asia,

6 | Southeast Asia, India and Europe. And | was responsible
7| for all of the operations and conpliance in each of

8 | those countries.

9 | then retired for about a year and a half,

10 | which was really pleasant, but M. Romain, who is the

11 | CEO at PTI and United Conpanies, convinced ne to cone

12 | out of retirenment. He knew his current chief operating
13| officer's wife had sone physical issues, health issues,
14| and that he had to retire, and he needed sonebody t hat
15 | understood the industry fromthe ground up to really go
16 | in and redesign the operations of the industry [sic] and
17| ensure that we were in conpliance with not just the

18 | state and | egal governnents, but also the contracts with
19 | our custoners.

20 And with ny experience, | agreed to cone back to
21 | work and head up the conpany for a period of tine, yet
22| to be determned, and to nmake sure that we get

23 | everything running as snoothly as possible and we get

24 | all of the processes cleaned up.

25 And so here | amtoday. Now -- and | apol ogi ze,
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1| but I was not here prior to Decenber, and | really --

2| during Decenber, | was just learning the job with the

3| executive team and | actually took operations over on
4| January 2nd of this year. So it's been a lot to digest
S| in short order, and this is a portion of it, which

6| again, when | received the information in early March, |
7| was sonewhat floored, so we imedi ately got busy, and

8| one nore thing to tackle.

9 Q Based on your experience in this profession and
10 | your qualifications, do you believe that the changes

11| and -- | guess changes of personnel, changes of policy
12 | and procedure that have been inplenented at PTI will be

13 | effective in terns of rendering significant inprovenents

14| in the conpliance issues in the state of Washi ngton?
15 A Yes, absolutely. | can honestly tell you that
16 | in 42 years of transportation, this is the first tine

17| that | have been cited by any business that | run with
18 | exceptions, and | do not take that lightly. That's why
19| | made the changes in staffing and personnel and in the
20 | process nmanagenent within the conpany to address these
21 | issues so that we are in conpliance noving forward with
22 | all aspects.

23 And the excuse of, well, we didn't know is not
24 | an acceptable answer to ne. And the staff is well aware

25 that that's not an out. You need to be famliar wth
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1| all the aspects of what you' re managi ng and the

2| requirenents, and you need to be in full conpliance of
3| those requirenents.

4 MR. PARKER: | have no further questions for
5| the witness.

6 JUDGE PEARSON: Thank you.

7 M. Beattie, do you have any questions for
8| M. How and?

9 MR. BEATTIE: Staff has no questions.

10 JUDGE PEARSON. (kay. Thank you. So at
11| this tinme, if you' re ready, we can nove on to

12| M. Pratt's testinony.

13 MR. BEATTIE: Has M. Pratt been sworn in?
14 JUDGE PEARSON: Not yet. So if you'd like

15| to stand and rai se your right hand.

16

17 | DAVE PRATT, W t ness herein, having been
18 first duly sworn on oath,

19 was exam ned and testified
20 as follows:

21

22 JUDGE PEARSON. (kay. Go ahead and be

23| seated. And M. Beattie, you can proceed when you're
24 | ready.
25 MR. BEATTIE: Thank you.
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EXAM NATI ON BY MR BEATTIE / PRATT 38
1 *** EXAM NATI ON BY MR BEATTIE ***
2 BY MR BEATTI E:
3 Q M. Pratt, can you please state and spell your
4| nanme for the record?
5 A Sure. M nane is David Pratt, P-RA-T-T.
6 Q What is your position with the Conmm ssion?
7 A |"mcurrently the assistant director for

8| transportation safety.

9 Q As the assistant director for transportation
10 | safety, what was your role with respect to Ms. (Gagne's
11 | investigation?

12 A In ny role, one of ny jobs is to oversee and
13| review all notor carrier assignnents that cone in, all
14 | investigations, and specifically in a case like this, to
15| review the findings and determ ne penalty

16 | recommendati ons.

17 Q Did you specifically review Ms. (Gagne's

18 | investigation with respect to Professional

19 | Transportation, I|ncorporated?

20 A Yes, | did.
21 Q M. Pratt, you nentioned that one of your roles
22 Is to devel op penalty recommendati ons. Have you

23 | devel oped a penalty recommendati on on behalf of Staff in
24 | this particular docket?

25 A Yes, | have.
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EXAM NATI ON BY MR BEATTIE / PRATT 39
1 Q l"d like to -- before we get to the specific
2| nunbers, I'd like to see if | can understand your
3| process for developing this recomendati on.
4 Are you aware that this conpany was previously
5| wunder investigation by the Comm ssion?
6 A Yes, | am
7 Q And t hat was Docket TE-1441017?
8 A Yes.
9 Q What is your understanding of how that docket

10 | was resol ved?

11 A That docket ended in a penalty assessnent for
12 | $18,800. And through requests for mtigation fromthe
13 | conpany, the Comm ssion mtigated $6, 700 of that penalty
14| with the condition that there were no repeat viol ations
15| for one year in that case where the final order was

16 | issued on February 13th of 2015.

17 Q What specifically did the Conm ssion order in
18 | ternms of no repeat violations?

19 A Vell, | think it was pretty much just |ike you
20| said. It was no repeat violations of 391.45(a) and no
21 | repeat violations of 396.17(a), which are the two rules
22 | that cover nedical cards and vehicle inspections.

23 Q Shoul d the Conmm ssion i npose the suspended

24| penalty in these consolidated dockets today?

25 A Absol ut el y.
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EXAM NATI ON BY MR BEATTIE / PRATT 40
1 Q Why ?
2 A | believe that this investigation, TE-160231,
3| has shown that those violation in those two areas did
4| reoccur. And based on the criteria of the previous
5| order, any reoccurrences would trigger the suspended

6| penalty.

7 Q l"d like to turn now to your penalty

8 | recommendation for the dockets -- or excuse ne -- the
9| violation alleged in TE-160231.

10 What is your penalty recomendation there?
11 A kay. What 1'd like to do, if | could really
12 | quickly, is, | just have a couple points I'd like to

13 | cover to kind of explain ny rationale and ny reasoni ng
14| for comng up with this recommendati on.

15 | would also like to add that, as part of ny
16 | evaluation of this, | used the Agency's penalty

17 | assessnent or penalty criteria. W have 11 factors we

18 | 1 ook at which help us -- guide us in the decisions.
19| It's contained in our Agency's enforcenent policy. It
20| contains -- I'mnot going to go over every one of these

21 11, but it contains things such as previous history with
22 | the conpany, previous conpliance, size of the conpany,
23| willingness to conply, previous actions taken agai nst

24 | previous violations and those things.

25 So | take those factors into considerati on when
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1] I"'mlooking at it. | look at the seriousness of the
2| violations that have occurred. | |ook at the Conpany's
3| response and how they' ve acted, so to speak, since the
4| penalty or the recommendati on was issued. And | kind of
5| just review the Conpany's history and try and | ook at

6| the big picture.

7 So I'lIl start by saying, again, in this case

8| with the previous docket, | believe that $6, 700, it has
9| been shown that those violations did reoccur and that

10 | should be assessed fromthat there.

11 But in this case, under TE-160231, | think Staff
12 | has shown, and it's been stipulated here that the

13 | Conpany commtted 324 violations of Agency rules or

14 | federal requlations. Those were made up of a variety of
15| acute, critical and critical-type violations.

16 And a little bit of a summary. There were two
17 | acute violations, which was the falsified nedical cards.
18 | There was 150 repeat violations of not having a nedical
19| card. There was also another 111 al nost identi cal

20| repeat violations. That was the two 391.51 violations,
21| the Part A and the Part B. And as Ms. (Gagne expl ai ned,
22| the A covers never having a nedical card; B covers not
23 | having one renewed in 24 nonths. So while it's not the
24 | exact sanme nunber, it is the sane nedical card type

25 vi ol ati on.
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1 We also had 11 critical-type violations, which
2| were the filing. And so of the 324 violations, 274 of
3| those were either acute, critical or critical-type,
4| which left us with 50 recordkeeping violations out of
5| this total.
6 So looking at that there, | will rem nd everyone

7| that the Conm ssion does have statutory authority to
8 | assess penalties of up to $1,000 per violation for these
9| violations here. And then as just a quick rem nder,
10 | under the previous docket, TE-144101, there were 188
11| critical violations in that review, there was 187

12 | violations of no nedical card.

13 And while there were 20 vehicles that had not
14 | Dbeen inspected back then, we wote that up as one

15| wviolation. It was the first one, so we only counted
16 | that as one back then. This tine it's 114.

17 But in that previous case, we also used the
18 | penalty assessnent process, which is a real paperwork
19 | process versus a hearing, and that's where we assess
20 | $100 per penalty, and that's just a flat rate, and

21| there's not nuch negotiation other than to get to the
22| mtigation part there. So that's a whole different
23 | processing than what we've used in this case today.
24 And 1'd just like to say that, in January --

25| January 25th of 2015, the current safety officer, nane
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1| was Les Sokolowski -- if | get that pronounced correctly
2| there -- he wote in a letter to nme, which is part of
3| the docket in that previous file, that said: PTlI has
4| inplenmented a DOT-certified driver nedical exam nation
5| process and our drivers have been certified. W are

6| also examning and certifying all new hires and tracking
7 renewal s.

8 That was in January of 2015, well before we went
9| back in Novenber of '15 to reviewthis. So | would have
10 | assunmed that ten nonths after | received that letter

11 | that we woul d have gone in and we woul dn't have found

12 | these repeat violations.

13 In that previous case, as | nentioned earlier,

14 | the Comm ssion did mtigate about a third of the

15 | penalty, $6,700. And as part of that mitigation, the

16 | UTC ordered and the Conpany agreed to no repeat

17| violations, that we would reinspect in one year to nmake
18 | sure those hadn't occurred, and if they did reoccur,

19 | then the suspended penalty woul d becone due and payabl e.
20 And then finally, I'd like to say in that case
21 | that, besides the letter | tal ked about, PTlI did submt
22| a conpliance plan stating that they would correct these
23| violations and that they had actions planned to prevent
24 | these fromrecurring in the future.

25 So that's kind of the background that led to
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1| this investigation, going into it, believing that we

2| would go in and find the Conpany had corrected the

3| problens frombefore. Naturally, you never find

4 | 100 percent conpliance; we expected we mght find sone

5| small things.

6 But this is what we would call a focused

7 I nvestigation. It was only to | ook at the parts that we

8 | had violations on before, which were the nedical card

9 | ssues and the vehicles, and so that's why this was

10| limted here. | believe if we had | ooked broader, we
11 | probably woul d have found nore violations, but this was
12| only neant to |look at the things fromthe previous case.
13 So having said that, in this investigation, we
14 | found 324 violations. Sone of the facts |'d just |ike
15| to nmake as part of the record here for note, | did

16 | notice through the data here that many of the conpany
17 | drivers del ayed even getting their nedical cards until
18 | June of 2015, which was well after the tine the

19 | conpliance case ended from before. The previ ous case
20 | ended February of '15, so we woul d have expected that
21 | that would have started nmuch sooner than waiting three
22 | or four nonths, and that's docunented on page 12 of

23 Ms. Gagne's exhibit, FG 1.

24 Secondly, the Conpany appears not to have taken

25| any action on doing the vehicle periodic inspections
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1 until the day this current review started. M. Gagne,

2| as is noted in her report on page 12 as well, noted that
3| she received a call froma nai ntenance person at the

4 | Conpany after this investigation was schedul ed asking

5| what he had to do about getting vehicle inspections

6| done. And so | was kind of frustrated that, here we had
7 been -- again, eight to ten nonths had occurred, and the
8| day the investigation starts that a Conpany nechanic is
9 | asking what they have to do to get periodic inspections
10 | done. | would have expected they woul d have cone to us
11 | sooner or started those periodic inspections before

12 | that.

13 This investigation did reveal nore violations

14| than in the previous review. Again, the previous

15 review, we had 188 violations. And in this review, we
16 | had 324, again, just in the two areas: 391, nedical

17 | cards, and 396, vehicle inspections.

18 Il wll say ny experience shows that it appears
19 | that these driver files were not being maintained or

20| reviewed as appropriate. That woul d have noted the

21 | discrepancies in the nedical cards if sonebody had been
22 | |ooking at those files carefully.

23 The fraudul ent nedical cards that were in the

24 | driver files indicates to ne that the Conpany had

25 | accepted them because they were located in their files,
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1| but had not really | ooked at themvery carefully.

2 And | can't really speak to why those were

3| accepted, but it's noted in the report, and as part of

4| the evidence here, to ne, those fraudul ent nedical cards
5| were just blatantly obvious that they had been forged.

6 | The nunber "5" had been witten over with a "6" in both
7| cards to change the certification from 2015 to 2016.

8| And when | | ooked at them it just junped out at ne as
9| so obvious that those nunbers, darker pen witten over
10 | the top of them and so it's obvious they were

11 | falsified, because Ms. Gagne verified with the nedical
12 | provider that they had not been renewed.

13 But | just think that the Conpany shoul d have
14 | seen those and should have noted those when they were
15| putting themin their files, and they accepted them and
16 | put themin the files, which indicated that they

17 | believed they were good.

18 And 1'Il -- | guess I'll respond to

19| M. How and's comments that -- | agree, yes, the

20 | previous person was not paying attention to what they
21 | shoul d have been doing and | ooking at the files, or they
22 | shoul d have caught those easily.

23 In ny opinion, any repeat violations of these
24 | types are conpletely unacceptable. These were serious

25| violations. They were critical violations. And for --
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1| to have those be repeated after the case we went through

2| is just not acceptable.

3 | believe the Conpany has di sregarded the

4| Comm ssion's previous order in TE-144101, which -- in

5| which they accepted the fact that they would correct the

6| violations and prevent them from occurring again.

7| Again, the Conpany pledged in witing to us that they

8| would correct these violations, but instead we found

9| nore a year later instead of finding fewer.

10 And again, in ny experience, and based on ny

11| review and ny opinion, | believe that this conpany has
12 | put its drivers, its passengers and the traveling public
13 | at risk by using these vehicles being driven by drivers
14 | that weren't nedically certified, and by using vehicles
15 | that had not been periodically inspected, which are the
16 | two main things that cause accidents. Drivers and

17| vehicles are the two main itens, and this conpany | et
18 | these drivers drive. | don't have the exact WAshi ngton
19| mleage here with nme, but a trenmendous anount of nunber
20| of trips on the public highways hauling people with

21 | uncertified drivers and bad vehi cl es.

22 And then I'Il finally say that the previous

23| penalty did not seemto cause this conpany to correct
24| the violations. Generally, when we have a conpliance

25| case, and I'll say a $12,000 penalty was substanti al,
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1] it's usually enough to get the Conpany's attention to
2| correct the violations and prevent them from occurring
3| again. And as we learned in this case, it apparently
4| did not.
5 So I'm prepared to nake a recommendati on on each
6| of the violations, which there are six. And |I'll break

7| these down a little bit because sone of these are acute,
8| sonme are critical, sonme are critical-type, and sone are
9| just recordkeeping.

10 Q If I could stop you, you're using those terns.
11| Are those your terns or do you derive those terns from
12 | sone broader industry source?

13 A Thank you. That is an industry standard

14 | description of the Code of Federal Regul ati ons under

15| federal law. CFR 49, and it is under Part 385 of CFR 49
16 | that defines acute, critical and critical-type.

17 And acute is the npbst serious type violation

18 | that can occur, needs to be corrected imedi ately. A
19| critical violation is a violation that can cause

20 | accidents or injuries and are serious enough they need
21| to be corrected right away as well. A critical-type

22| violationis a violation that, if a | arge enough nunber
23 | of those are found, they rise to critical.

24 And the way that's determ ned is based on the

25| sanple size that is taken, that we choose from and
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1| under federal lawit goes fromcritical-type to critical

2| if there's nore than one, or if there's nore than ten

3| percent of the sanple size. And in this case, the

4| couple that resulted in critical-type, they did not

5| reach that threshold because of the sanple size that was

6 | taken, or because in the case of one driver or three

7| drivers that were found w thout nedical cards.

8 The vehicle violations were critical-type,

9| again, a repeat because 100 percent of the vehicles were
10 | found to be in violation so that was a critical.

11 Q kay. And | believe you were about to give us
12 | your nonetary penalty recomendation. | think it would
13 | be nost hel pful if you provided the Comm ssion with your
14 | total penalty recommendati on and then went back

15| wviolation by violation and gave sone explanation as to
16 | how you arrived at that nunber.

17 A Okay. And | have a summary, so the first thing
18 | 1'll say before | get to the total nunber, because

19 | without the individual breakdown, it m ght cone as a

20| surprise, this total nunber is derived upon the total of
21| all the others.

22 And again, | nentioned the Conm ssion has

23 | statutory authority to penalize up to $1, 000 per

24 | violation. |In the previous case, we went 100 per

25 vi ol ati on. | believe, based on the factors that |
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1| talked about earlier, that this conpany should be

2 | assessed the maxi num penalty for nost of these

3| violations that is available, which is $1,000 per

4 | violation.

5 My penalty recommendation is going to be -- for

6| the violations found in this case, the 324, is going to
7| be $264,100. And the way | get to that, and I'IlI| just
8| go through the list that we have in the conplaint,

9 Violation A, which is the acute violation, two

10 violations of falsified nedical cards, | believe those
11 bot h shoul d be $1, 000 each. That would be $2, 000.
12 Nunber B is a critical-type. There were 36

13 | occurrences of this violation, at $1,000 each is

14 | $36, 000.

15 Violation C, again, critical-type, there were

16 | 111 of these violations and, again, at $1,000 each,

17 | $111,000. The last two, B and C, are what | would call
18 | repeat violations.

19 Violation Dis a critical-type. This is not

20 | having a nedical examner's card in the file. This is a
21| first-tinme violation, and per policy, we do not go the

22 maxi nrumon first-time violations. So for these 11

23| violations, | would assess $100 per violation for
24 $1, 100.
25 On Violation E, there were 50 violations for not
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1| having a note of verification of the nedical examner's

2 listing on the national registry. That was 50

3| violations there. Again, these were first-tine

4| violations, and these are what | would call pure

5| recordkeeping violations. These would never rise to

6| critical or critical-type, so | reconmend no penalty on
7| those 50 violations.

8 And then finally on F, 114 violations for having
9| the vehicles not periodically inspected, | believe these

10 are sone of the worst violations we have here. 114

11 | instances, repeat violations frombefore, and they're
12| critical. | reconmmend $1, 000 per violation there.

13| That's $114, 000.

14 So having said that, that cones up to $264, 100.

15| If you add in the $6,700 fromtheir previous docket,

16 | which was suspended and shoul d be assessed on here, that
17| brings the total penalty in this case to $270, 800.

18 And | will say that, if this case cones back up
19| in the future and we find further repeat violations, |
20 | would again go for $1,000 for every violation we found,
21| and | would potentially recommend that we either suspend
22 | or cancel the Conpany's operating authority in the state
23 | of Washington for a period of tinme based on the

24 | seriousness or the egregi ousness or the type of

25| violations we have there. So those are ny

BUELL REALTIME REPORTING, LLC 206 287 9066 Page: 51



Docket Nos. TE-160231 and TE-144101 - Vol. | WUTC v. Professional Transportation, Inc.

EXAM NATI ON BY MR PARKER / PRATT 52

1 recommendat i ons.

2 Q One quick point of clarification. You nentioned
3| that Violations B and C were repeat?

4 A Yes. Technically, Violation B was 36, the exact
5| repeat of Part 391.45(a). On Violation C, it's the 111

6| violations of 391.45(b)(1). And again, | think that's
7 ki nd of a semantics of whether they never had a card or
8| whether it just hadn't been renewed in the previous two
9| years.

10 Q But the two repeat violations fromthe previous

11 review were Violation B and Violation F; am | correct?

12 A Correct, yes.

13 Q Thank you.

14 MR. BEATTIE: And Judge Pearson, that w ||
15| conclude Staff's case.

16 JUDGE PEARSON: kay. Thank you.

17 M. Parker, do you have any questions for
18 M. Pratt?

19 **% EXAM NATI ON BY MR, PARKER ***

20 BY MR PARKER

21 Q M. Pratt, did you review the suppl enent al

22 i nformation that we had provided recently prior to your
23 | devel opnent of the recommendation?

24 A Yes, | did.

25 Q What was your thinking in terns of the types of
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1 I nformation that you had received during the -- fromthe
2| supplenental information? Is this a step in the right
3| direction, or how would you characterize that?
4 A Well, | would characterize the letters that |
5| received and the conpliance plan fromthe previ ous case
6| as potentially spot-on. It said all the right things.
7 It said what you were gonna do. And | wll -- if you
8| want, | can reference a couple.
9 You addressed each violation and you expl ai ned

10 | how they occurred and you expl ai ned how you woul d
11 | prevent themfromoccurring again. The part that

12| troubled ne a little bit is there was a | ot of |anguage

13 in there that we should have done this, we should have
14 done t hat.
15 And so while | think these -- these -- the

16 | narrative you provided is good and it expl ai ns what

17 | needs to be done, ny frustration was that | have anot her
18 | letter fromback in January of 2015 wth M. -- sorry on
19 | the nanme here -- again, M. Sokol owski said al nost the
20 | exact sane things to ne, and he gave ne the exact sane
21 rationale: W're going to do this.

22 I think | read the statenent where he tal ked

23 | about having already inplenented a nedi cal exam nation
24 | process to track them and nake sure they were all

25| certified. And so | felt like | heard this story
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1 before, and | accepted it before. It said that you
2 | would nmake these changes, but then when we went back in,
3| that they were the sane repeat viol ations.
4 And so, again, | believe these are good things
5| you need to do, but they just need to be done, because

6| they were pledged to be done before, and it doesn't

7| appear that it was foll owed.

8 Q Wul d the Comm ssi on consider, based on the

9 i nformation that you' ve heard today and the infornmation
10 | that has been supplied to you, a suspension of any

11 | portion of the current recommended assessnent pending an
12 | audit within the next year to ensure nmateri al

13 | conpliance?

14 A The Comm ssion does regularly entertain

15 | suspensions on penalties as we did in the previous case.
16 | So when | nmake ny recommendations, | do have to think

17 | about that, about what's the best way to go. | Kkind of
18 | felt |like we had a suspended penalty before that didn't
19 | work.

20 | am open to suspending -- to recomendi ng that
21 | the Conmmi ssion suspend part of this penalty, but | guess
22 | what | was hoping for here today was to nmake sure that |
23 | heard a stronger pledge than before, and that | had sone
24 | real assurances that this would get corrected this tine.

25 And then finally, to kind of ask a question back
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1| to you about what your perspective would be is, if we

2| did suspend part of this and we went back in another

3| year and we found nore repeat violations, you heard ny

4| recommendation, if we did that and | went back, it would
5| trigger anything suspended, and it woul d probably push

6| nme to recomend either suspending the operating

7| authority for a period of tinme or cancelling.

8 And so that woul d be the conditions that

9| would -- | would recommend, and that the Conpany woul d
10 | have to accept and pledge to dealing wth.

11 Q | believe that the Conpany woul d be open to that
12 | type of situation. |[If the Conmm ssion would find it

13 | acceptable to suspend a portion of the suggested

14 | penalty, that we would find it acceptable for a

15 | supplenental audit to occur, and then have, ultimtely,
16 | you know, as a potential penalty, our operating

17| authority.

18 We feel very strongly that the changes that

19| we -- that M. Howl and has inplenented are going to be
20| effective. |It's not going to be a situation where

21| you've been told one thing wwth no material conpliance,
22| such as the letter that you've referenced from

23 M. Sokol owski .

24 And we woul d respectfully request that the

25 | Conmm ssion consider, based on the information that you
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1| have heard today, and based on the material changes in

2 personnel, managenent and executive oversight that we' ve
3| described today, or M. Howl and's descri bed today, a

4 | suspension of a portion of that penalty pending future

5| verification that we are -- PTI is conplying.

6 A kay.

7 MR. BEATTIE: Judge Pearson, Staff would not
8| object to the Conpany recalling its witness to ask about
9| the Conpany's position on suspension. |'mnot sure

10 | that -- the previous question was nore in the nature of

11 | counsel testifying, so perhaps that would be a better

12 | way to approach that situation.

13 JUDGE PEARSON: (kay. M. How and?
14 MR. HOALAND: Yeah. There's -- |I'd like to
15 | ask just concerning a couple of these -- of these itens

16 | to nmake sure that | understand first off.

17 And | know you stated in your testinony that
18 | you wouldn't always expect it to be 100 percent, but it
19 | ought to be darn close. | think that was your term

20 One that really sticks out to ne is the Item
21| B, where previously we'd had 16 nonconpliant drivers and
22| this tinme we had 1 out of 340 that were inspected, which
23| to ne would indicate that we had really put a |ot of

24 | effort into this and gone to a lot of work to resolve

25| this.
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1 So out of all the drivers, the 340, we had 1
2| that was an exception, yet you' re recommendi ng the
3| maxi num penalty on that. He drove 36 days, $1,000 an
4| incident. That one to ne seens rather extrene. | know
S| it was a driver that was in violation, but it was 1 out

6| of 340, and we had marked i nprovenent fromthe previous
7| year. So that one, I'ma little concerned with how we

8 | got there.

9 The issue -- and | just wanted want to nake
10 | one exception on ItemF, you stated that we were using
11 | unsafe vehicles is how you ternmed it. And | think our
12 | information we provided showed that we did, in fact,

13 | inspect those vehicles on a nonthly basis, not an annual
14 | basis. And there's no indication in accident reports in
15| this state that would indicate that those vehicles were
16 | unsafe. They passed the inspection every tine we took
17| themin and/or we nmade repairs required during those

18 | inspections to bring themup to standard.

19 The state certification, | would agree, was
20| not with those vehicles. But again, we have since found
21 | inspectors that will do them But we were told when we
22| went to inspectors originally that they only did trucks,
23| they don't do highway vehicles. So we found them but
241 we didn't find themuntil this year.

25 And | just wanted to take exception to the
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1| fact that we do not operate unsafe vehicles on the

2| highway in the state of Washington or any other state.

3| That's why we spend the noney to do a nonthly inspection
4| on those units, not an annual inspection. So I just --
S| | wanted to clarify that point.

6 As far as the concerns with a suspended

7 penalty, | agree conpletely that the $6, 700 from | ast

8 | year should be reinstated and assessed to us. W did

9 not do all of the things that we said we would do. The
10 | itens of concern to ne at this point are B and C at the
11| $1,000 level with the inprovenent we did nake in those
12 | areas fromlast year to this.

13 And with ItemF on the inspection issue, |
14 | am agai n sonewhat concerned with your opinion of our

15 | operation and the quality of the vehicles that we serve
16 | in the state of Washington. That just is sonething that
17| is not in our character. |[It's not the way we operate in
18 | WAshington or in any other |ocation.

19 | am not concerned about a repeat offense as
20| we nove forward with this. As |'ve indicated, all of

21| the units have now been given a Washi ngton state

22 | inspection. And in many cases, we have to drive them
23| 120 to 150 mles one way to find an inspector that w |
24 | do that inspection for us. There is no inspector at a

25 | nunber of the locations we operate that will do that
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1 I nspection. So that's an extraneous expense that we've
2| taken on to conply with this, but under ny watch, it has
3| been done and it will continue to be done.
4 As far as the nedical records, the itens
5| that we've discussed, we have now put electronic

6| solutions into place. W have now i npl enented processes
7| whereby if it is -- if a card has expired, a nedical

8| certificate has expired, that we are suspending the

9| drivers until that is corrected. And the sane with the
10 | vehicles. |[If the inspection's not done, it's suspended.
11 So I'mnot concerned that you're going to

12 | find additional violations; however, what you nmay find
13 | when you cone back is we nmay have two or three drivers
14 | that are on suspension because we don't have the current
15| cards on file.

16 And | would be remss if | didn't ask

17 | specifically. |If you find that, that we have a nunber
18 | of drivers that are not current but are suspended, is

19 | that considered as a violation?

20 MR. PRATT: If they've driven during that

21| time wthout a valid nedical card, yes.

22 MR. HOALAND: No. What |I'msaying is, if,
23| fromthe date of the expiration, we suspend themon the
24 | date of expiration, they're still drivers on our list,

25| they're active enployees, but they are suspended from
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1| driving, that that would not be a violation?

2 MR. PRATT: That's correct. And | think in
3| this investigation, you'll find that Ms. Gagne did

4| report -- and | don't have the nunbers in front of nme --
5| but she did report nunerous drivers that the card had

6| expired but had not driven. So none of those were

7] listed as violations this tine.

8 MR. HOALAND: Then |I'm nuch nore confortable
9| with that position, because with the policies we now

10 | have in place, they are suspended until that is

11| corrected, both driver and vehicle.

12 That's all | have.

13 MR. PARKER: If it please the Court, may |
14 | ask a question in follow up?

15 JUDGE PEARSON. Sure.

16 *** EXAM NATI ON BY MR PARKER ***

17 | BY MR PARKER:

18 Q M. Howl and, would you pl ease comment for the

19| record in terns of if you have any requests that you

20| would like to provide to the Comm ssion regarding a

21 | suspension of any of the penalty?

22 A Yeah. The portions that | think are valid is in
23| D, | appreciate the Comr ssion's |eniency on the $100
24| per incident. It is a newincident. W're not fully

25 aware of that. And the sane with E. W were not aware
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1 at all that we needed to nake that notation in the file.

2| And so we appreciate your leniency in those two areas.

3 The -- especially in the area of B and C and F,
4| you know, | feel that the Conpany has made an extrenely
5| good faith effort to correct those incidences. It was

6 one driver under B and it was three drivers under C that
7| that were the cause of the issue. And obviously those

8 | have been corrected and the new policy would not all ow

9| for that to happen going forward.

10 And then in itemF, again, we did not use a

11| certified inspector for that process; however, we did do
12 | the inspections. And so, you know, | would ask that the
13 | Conm ssion consider that as they |look at this violation

14 | process.

15 W will continue to take the units to certified
16 | inspectors, and if that neans we have to continue to
17| drive 150 mles, 300 mles roundtrip, we will do so.
18| It's an extraneous cost, and we would al so ask that the

19 | Conmmi ssion work with us to perhaps find inspectors

20 | closer to those locations, or if you have sone insights
21| as to inspectors that may be able to be convinced to

22 | inspect passenger vehicles in addition to trucks, that
23| would help us to alleviate that expense. W do have

24 | inspectors closer to several of our locations, but they

25| refuse to do passenger vehicles; they will only do
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

trucks. And that was what kind of got us to this
position in the first place.

So the expense of doing it is not sonething that
we' re saying should prohibit us fromdoing it, but we
woul d absol utely appreciate the Comm ssion's help in
working with the certified inspectors at those | ocations
where we don't have an inspector to try to help us find
soneone that can do the inspections without having to
travel those kinds of distances.

That's all | have.

JUDGE PEARSON:. M. Pratt, did you have
anything further, or do you need a m nute?

MR. PRATT: No. Actually, | just -- | just
kind of had a little bit of a response. | wanted to
clarify a point.

JUDGE PEARSON. Ckay. Sure.

MR. PRATT: So | appreciate what you're
saying and | appreciate the approach you've taken. |
believe you cane in and net with one of ny staff, John
Foster, a few weeks ago, is that correct? O was that a
di fferent person?

MR HOAMLAND: That was --

M5. GAGNE: No, it was Janey and --

MR. HOALAND: And Bill Cullen.

MR. PRATT: GCkay. W are nore than willing
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1] to continue to neet with your Conpany officials to help

2| themunderstand the rules and help themlearn howto

3| conmply, so | want to put that forward.

4 ["'mnot sure if it was discussed at the

S| tinme, but on the vehicle inspections, PTI could hire a

6| certified nmechanic, or have sonme of the other nmechanics
7| certified in another location so they could do these

8 | inspections. There's kind of a process you have to go
9| through, but PTI could use people that have DOT

10 | certifications so you could do themright on your own

11 | prem ses.

12 And so I'll just pass that to you. And

13 | after the hearing or in the future, we could tal k about
14| that a little bit nore so you know about that. But that
15| is an option you could consider, which would help you

16 | nmamke sure you got those done.

17 So just to kind of close, | guess |I'd just
18 | like to anmend ny penalty recommendati on based on what
19| 1've heard fromthe Conpany here today.

20 JUDGE PEARSON: kay.

21 MR. PRATT: | don't change any of ny

22 | comments about the seriousness of these or -- and |

23| really wasn't intending to offend anybody by saying you
24 | were operating unsafe vehicles. But ny coment really

25| was that there was a high potential for unsafe vehicles
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1| because they didn't receive DOT inspections. | call

N

t hem bei ng i nspection light, and so we just don't know,
and that's ny clarification there.
So based on what M. How and said, | would

g A~ W

agree to recommend that the Conmm ssion suspend half of

6| the penalties in Violation B, C and F, which would total
7| $130, 500 suspended, which would nean, if | do nmy nmath

8| right here, that | had recommended a penalty of

9| $270,800; you suspend 130,500 of that, |eaves you with a
10 | penalty of $140,300, on top -- and then you have to add

11| the $6,700 in fromthe previous docket.

12 JUDGE PEARSON: That was included in the
13 | $270, 800.

14 MR. PRATT: Yes, it was. |'msorry.

15 JUDGE PEARSON: That was your ori gi nal

16 | recommendation, right?

17 MR. PRATT: Yes. Thank you. |'mjust
18| witing these down on the fly as we're going.

19 JUDGE PEARSON:  Ckay.

20 MR. PRATT: And then | guess ny final

21 | recomrendation woul d be that, yes, the Comm ssion, if

22 | they accept these recommendations for ny penalty and the
23 | suspension, that they also hold the suspension over for
24 | one year, that we do a reinspection in one year to

25| ensure that no repeat violations have occurred.
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1 JUDGE PEARSON: Okay. Anything further?
2 MR. BEATTIE: | do want to nention that
3 Staff is not offering Exhibit DP-2 into the record.
4 JUDGE PEARSON:  kay.
5 MR. BEATTIE: It was a letter that is very
6| simlar to the one that the Conpany provided as an
7| exhibit, and so there's no need to duplicate that.
8 JUDGE PEARSON: kay. Thank you.
9 Ckay. So anything further fromthe Conpany?
10 MR. PARKER:  Not hing further, your Honor.
11 JUDGE PEARSON: kay. And nothing further
12| from Staff?
13 MR. BEATTIE: Nothing further.
14 JUDGE PEARSON: kay. Thank you. So as |
15 | explained at the beginning of the hearing, I wll issue
16 | an order within ten days of receiving the transcript,
17| which is typically within seven to ten days fromtoday.
18 And | just want to thank you all for com ng
19 | here today and we are adjourned.
20 MR. PARKER  Thank you, your Honor.
21 (Hearing concluded at 11:00 a.m)
22
23 - 000-
24
25
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 01            OLYMPIA, WASHINGTON, MARCH 24, 2016

     

 02                         9:30 A.M.

     

 03  

     

 04                   P R O C E E D I N G S

     

 05  

     

 06              JUDGE PEARSON:  Then let's be on the record.

     

 07  My name is Rayne Pearson.  I'm the administrative law

     

 08  judge presiding over today's brief adjudicative

     

 09  proceeding.

     

 10              Today is Tuesday, May 24th, 2016, and the

     

 11  time is approximately 9:30 a.m.  We will hear matters in

     

 12  two dockets today.  The first is Docket TE-160231.  On

     

 13  April 5th, 2016, the Commission issued a complaint in

     

 14  Docket TE-160231 seeking to impose penalties against

     

 15  Professional Transportation, Inc.

     

 16              The Complaint alleges 324 violations of the

     

 17  Motor Carrier Safety rules discovered by Commission

     

 18  Staff during a follow-up investigation required by Order

     

 19  01 in Docket TE-144101.

     

 20              Order 01 assessed an $18,800 penalty, a

     

 21  $6,700 portion of which was suspended subject to the

     

 22  condition that the Company refrain from incurring any

     

 23  repeat violations of specific Commission rules.

     

 24              And then on April 11th, 2016, Commission

     

 25  Staff filed a motion to correct Order 01 in Docket
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 01  TE-144101 and a motion to schedule a hearing in that

     

 02  docket to determine the status of the suspended penalty.

     

 03              The Commission subsequently issued a notice

     

 04  to the parties scheduling the hearing in Docket

     

 05  TE-144101 concurrent with the hearing scheduled for

     

 06  today in Docket TE-160231.

     

 07              So let's go ahead and take appearances from

     

 08  the parties and then we will address Staff's motion.  So

     

 09  we'll start with Commission Staff.

     

 10              MR. BEATTIE:  Good morning, Judge Pearson.

     

 11  My name is Julian Beattie.  I'm with the Washington

     

 12  State Attorney General's office, and this morning I'm

     

 13  assigned to represent the staff of the Washington

     

 14  Utilities and Transportation Commission.

     

 15              JUDGE PEARSON:  Thank you.

     

 16              And Mr. Parker, if you want to enter a full

     

 17  appearance on the record because I don't believe we

     

 18  received an actual notice of appearance from you.

     

 19              MR. PARKER:  Certainly.  My name is Ryan

     

 20  Parker, Vice President --

     

 21              JUDGE PEARSON:  Could you turn your

     

 22  microphone on?  Is the red light on?

     

 23              MR. PARKER:  Now.

     

 24              JUDGE PEARSON:  And if you could pull it a

     

 25  little bit closer to you.
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 01              MR. PARKER:  Certainly.  How about that?

     

 02              JUDGE PEARSON:  Thank you.

     

 03              MR. PARKER:  My name is Ryan Parker, Vice

     

 04  President of Administration and General Counsel for

     

 05  Professional Transportation, Incorporated.

     

 06              JUDGE PEARSON:  Okay.  And your address,

     

 07  phone number and e-mail address?

     

 08              MR. PARKER:  My address is 3700 Morgan

     

 09  Avenue, Evansville, Indiana 47715.  E-mail address is

     

 10  ryan.parker@unitedevv.com -- that's Echo, Victor,

     

 11  Victor.com.  Telephone number is area code

     

 12  (812) 485-3502.

     

 13              JUDGE PEARSON:  Okay.  Thank you.

     

 14              And Mr. Beattie, you may proceed with

     

 15  Staff's motions whenever you're ready.

     

 16              MR. BEATTIE:  Thank you, Judge Pearson.

     

 17              Staff has two housekeeping matters before we

     

 18  turn to the witnesses.  The first is that Staff moves to

     

 19  consolidate Docket 144101 and Docket 160231.  The

     

 20  authority for this is WAC 480-07-320, which allows the

     

 21  Commission to consolidate two or more proceedings if the

     

 22  facts or principles of law are related.  And as you have

     

 23  stated already, one of the issues in this BAP this

     

 24  morning is whether the Company committed repeat

     

 25  violations, and so there are related issues of law and
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 01  fact.

     

 02              JUDGE PEARSON:  Okay.  Mr. Parker, do you

     

 03  have any objection to consolidating these dockets?

     

 04              MR. PARKER:  We have no objection.

     

 05              JUDGE PEARSON:  Okay.  Then Dockets

     

 06  TE-144101 and TE-160231 are consolidated.

     

 07              MR. BEATTIE:  Thank you.

     

 08              Staff's second motion this morning is to

     

 09  correct an order in Order -- excuse me -- correct an

     

 10  error in Order 01 in Docket 144101.  This was a written

     

 11  motion that is already on file with the Commission and,

     

 12  in essence, Staff believes there was a typo in that

     

 13  order.

     

 14              There was an erroneous reference to 49 CFR

     

 15  Part 391.45(b)(1).  Staff believes that should have been

     

 16  a reference to 49 CFR Part 391.45(a), so (a) as opposed

     

 17  to (b)(1).  And the authority for this is

     

 18  WAC 480-07-875, Subsection 2, which allows the

     

 19  Commission to act on its own initiative or the motion of

     

 20  any party to correct an obvious or ministerial error in

     

 21  its orders.

     

 22              JUDGE PEARSON:  Okay.  Thank you.  You are

     

 23  correct that the reference to 49 CFR Part 391.45(b)(1)

     

 24  was a clerical error.  So the order that I will issue

     

 25  reflecting my decision in today's proceedings will note
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 01  the correction to Order 01 in Docket TE-144101, changing

     

 02  the reference from 49 CFR Part 391.45(b)(1) to

     

 03  49 CFR Part 391.45(a).

     

 04              MR. BEATTIE:  Thank you very much, Judge

     

 05  Pearson.

     

 06              JUDGE PEARSON:  Okay.  So before we get

     

 07  started, I would like to ask the parties to waive the

     

 08  requirement that the Commission issue an order within

     

 09  ten days of this proceeding.  I typically like to issue

     

 10  the order within ten days of receiving the transcript so

     

 11  that I have that to reference when I'm writing my order.

     

 12              So do either of the parties object to

     

 13  waiving that requirement?

     

 14              MR. BEATTIE:  The Commission Staff has no

     

 15  objection to such a waiver.

     

 16              JUDGE PEARSON:  Okay.  Thank you.

     

 17              MR. PARKER:  We have no objection.

     

 18              JUDGE PEARSON:  Okay.  Thank you.

     

 19              So Mr. Parker, also, I reviewed the response

     

 20  that was submitted by Mr. Howland in advance of the

     

 21  hearing, and it appears to me from reading the response

     

 22  that the Company does not actually contest that the

     

 23  violations occurred, but would instead like to present

     

 24  evidence and testimony that supports mitigation of the

     

 25  penalty; is that correct?
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 01              MR. PARKER:  That is correct, your Honor.

     

 02              JUDGE PEARSON:  Okay.  So if the parties are

     

 03  willing to stipulate to the violations, we can proceed

     

 04  just on the issues of penalties this morning.

     

 05              MR. BEATTIE:  Staff will still need to call

     

 06  the inspector, Francine Gagne, to sponsor the

     

 07  investigation report.

     

 08              JUDGE PEARSON:  Absolutely.  Okay.

     

 09              So if the parties are willing to stipulate

     

 10  to the violations, I was going to have Staff first

     

 11  present Ms. Gagne's testimony, and following that,

     

 12  Mr. Parker, I would let you present your testimony and

     

 13  evidence, and then we would conclude by having Mr. Pratt

     

 14  make his final penalty recommendation once he's been

     

 15  able to hear what the Company has to say.

     

 16              MR. PARKER:  Judge Pearson, I would like to

     

 17  have Dave Howland respond to most of the questions or

     

 18  present the evidence that we have, if it would please

     

 19  the Court.

     

 20              JUDGE PEARSON:  Absolutely, yes.  I will

     

 21  swear him in when it's time --

     

 22              MR. PARKER:  Very good.

     

 23              JUDGE PEARSON:  -- and he can do that.

     

 24              MR. HOWLAND:  Thank you.

     

 25              JUDGE PEARSON:  Okay.  So does anyone have
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 01  any questions before we get started?

     

 02              MR. BEATTIE:  I think that what I'd like to

     

 03  do with Ms. Gagne is just have her not go in great

     

 04  detail into each of the violations, but --

     

 05              JUDGE PEARSON:  Sure.

     

 06              MR. BEATTIE:  -- I think it may be helpful

     

 07  to the Commission if she gives some brief explanation

     

 08  about her report.

     

 09              JUDGE PEARSON:  Okay.  That sounds good.

     

 10  All right.

     

 11              And Ms. Gagne, if you would please stand and

     

 12  raise your right hand, I will swear you in.

     

 13  

     

 14  FRANCINE GAGNE,          witness herein, having been

     

 15                           first duly sworn on oath,

     

 16                           was examined and testified

     

 17                           as follows:

     

 18  

     

 19              JUDGE PEARSON:  Okay.  You may be seated.

     

 20  And Mr. Beattie, you can proceed whenever you're ready.

     

 21              MR. BEATTIE:  Thank you.

     

 22            *** EXAMINATION BY MR. BEATTIE ***

     

 23  BY MR. BEATTIE:

     

 24     Q.   Good morning, Ms. Gagne.  Will you please spell

     

 25  your name for the record?
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 01     A.   My name is Francine Gagne, last name is Golf,

     

 02  Alpha, Golf, November, Echo, G-A-G-N-E.

     

 03     Q.   What is your position with the Commission?

     

 04     A.   I'm a special investigator in the Motor Carrier

     

 05  Safety Division.

     

 06     Q.   And in your capacity as a special investigator,

     

 07  did you investigate a company called Professional

     

 08  Transportation, Incorporated?

     

 09     A.   I did.

     

 10     Q.   Did you record the results of your

     

 11  investigation?

     

 12     A.   I did.

     

 13     Q.   Can I have you look at Exhibit FG-1?

     

 14     A.   Yes.  This is a copy of the report that I

     

 15  submitted.

     

 16     Q.   And where in your investigation report do you

     

 17  set forth the violations that you found during your

     

 18  investigation?

     

 19     A.   Violations are listed in the report under what

     

 20  we call Part B, which starts -- actually, it has its own

     

 21  page 1 of 2, but it's the second page in after the cover

     

 22  sheet.

     

 23     Q.   So if you could please refer to the page numbers

     

 24  that are at the top right corner.

     

 25     A.   Page 3 of 41.
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 01     Q.   So the violations have already been stipulated

     

 02  by the parties, but I would like to ask you to look at

     

 03  the second box, and here you have found that the Company

     

 04  used a driver that was not medically examined and

     

 05  certified?

     

 06     A.   That's correct.

     

 07     Q.   The Complaint alleges that Staff found 36

     

 08  violations of this particular requirement, and yet I see

     

 09  in the box labeled "Discovered," you've only indicated 1

     

 10  violation.

     

 11          So can you tell me how you get to 36?

     

 12     A.   Yes.  It was -- we discovered -- or I discovered

     

 13  1 driver out of 340 total drivers; the 36 comes from the

     

 14  36 days that the Company used the 1 driver that did not

     

 15  have a medical card on file.

     

 16     Q.   Thank you.  And I'd like to turn to the third

     

 17  box.  In here, Staff has alleged that the Company used a

     

 18  driver not medically examined and certified during the

     

 19  preceding 24 months.

     

 20          And before turning to the substance of this

     

 21  violation, can you help me understand the difference

     

 22  between this violation and the previous violation?

     

 23     A.   Yes.  The first violation, we had no information

     

 24  that would signify that this particular driver,

     

 25  Mr. Cozad, ever had a medical card because there was
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 01  none on file.  As an investigator, we have to simply go

     

 02  with what is presented to us when we request

     

 03  information.  So for the first one, the citation of

     

 04  using a driver not medically examined and certified is

     

 05  based on our not having any previous history of having a

     

 06  medical card.

     

 07          The second, using a driver not medically

     

 08  examined and certified during the preceding 24 months,

     

 09  we discovered medical cards, and there was a gap between

     

 10  medical cards, or a medical card that had expired, so we

     

 11  know that the person at one point did have a medical

     

 12  card, but then was used to drive at the expiration of

     

 13  that card or in a gap between cards.

     

 14     Q.   And for this third set of violations, again,

     

 15  Staff's complaint alleges 111 violations, but the box

     

 16  labeled "Discovered" indicates three violations.

     

 17          So can you walk me through how that number

     

 18  became 111?

     

 19     A.   Initially when I did this investigation, I

     

 20  checked each of the 340 operators or drivers to make

     

 21  sure that they had medical cards at all, and that's how

     

 22  I discovered Violation No. 2, that that 1 person didn't

     

 23  have a medical card on file.

     

 24          In Violation No. 3, we took -- we sample in

     

 25  doing our investigations, and we had a sample size of 50
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 01  medical cards for this investigation.  And it was 3 of

     

 02  those 50 where we discovered that those medical cards

     

 03  had expired, and then those drivers were, in fact, used,

     

 04  so the 3 of 50 is showing out of the sample, and 3

     

 05  drivers of the 340 total drivers that PTI gave me as

     

 06  drivers.

     

 07     Q.   And for the Violation No. 2, you indicated that

     

 08  the driver drove a total of 36 days, and that's how 1

     

 09  driver became 36 violations.

     

 10          Is there something similar with Violation No. 3,

     

 11  how we get from 3 drivers to 111 violations?

     

 12     A.   Yes.  There is a -- in the back, starting on

     

 13  page 29 of 41, there's some extracted information that

     

 14  shows Hours of Service records, and those would be all

     

 15  the dates for all the drivers that PTI provided, and

     

 16  each of those dates that the driver drove would be a

     

 17  separate violation.

     

 18     Q.   So how do you get to 111 violations?

     

 19     A.   For Violation No. 3?

     

 20     Q.   Correct.

     

 21     A.   Mr. Bentler drove for 95 days, Ms. Rubey for 7,

     

 22  Ms. Dinsmore for 9, and those hopefully add up to 111.

     

 23     Q.   Thank you.  Moving on to Violation No. 4, here

     

 24  you've indicated 11 violations discovered, and the

     

 25  description is Failing to maintain medical examiner's

�0015

                 EXAMINATION BY MR. BEATTIE / GAGNE         15

     

     

     

 01  certificates in the driver's file.  I only see one

     

 02  example given.

     

 03          Is there somewhere in your report where you talk

     

 04  about the other violations?

     

 05     A.   On page 32 of 41, there's a list of drivers.  It

     

 06  shows the last name, first name, hire date, when the

     

 07  medical certificate was issued, and the expiration date

     

 08  of the medical certificate.  The final column for Notes

     

 09  would be number of days that the driver drove.

     

 10          And I took drivers that obtained their medical

     

 11  card from June, because the Company, from the previous

     

 12  order, was in compliance as of December 2014, so I took

     

 13  June 2015, figuring they would have had six months to be

     

 14  in compliance.  I started in June, and I found drivers

     

 15  with driver days that did not have their previous

     

 16  medical cards on file.  They had current, which is

     

 17  correct; however, regulations require that companies

     

 18  keep medical cards on file for three years, so there was

     

 19  no previous card on file for those drivers.

     

 20          And Kevin was used as just one example.  The

     

 21  other names of the drivers would be the drivers to the

     

 22  left of page 32 that have corresponding days in the

     

 23  Notes column.

     

 24     Q.   What is Part C of your report?

     

 25     A.   Part C is just a written narrative that does
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 01  have still some format to it in that it covers every

     

 02  section of a standard report, and then explains if you

     

 03  did or did not cover that section when you conducted

     

 04  your investigation.

     

 05          This was a focused investigation, so most of the

     

 06  entries are that this part did not apply, and then I

     

 07  expanded on the sections, primarily 391 and 395, and

     

 08  provided additional information that's not necessary for

     

 09  the violations, per se, but also just gives

     

 10  investigators -- this part is not normally shared with

     

 11  carriers, but it gives follow-on investigators

     

 12  information as to perhaps areas that are of concern, or

     

 13  just different facts that aren't listed in Part B to

     

 14  follow up with on further investigations.

     

 15              MR. BEATTIE:  Thank you.  I have no further

     

 16  questions for this witness, and I'd like to offer

     

 17  Exhibit FG-1 into the record.

     

 18              JUDGE PEARSON:  Okay.  Mr. Parker, do you

     

 19  have any objection to admitting the investigation report

     

 20  into the record?

     

 21              MR. PARKER:  No objection, your Honor.

     

 22              JUDGE PEARSON:  Okay.  Then I will admit the

     

 23  investigation report and mark it as Exhibit FG-1.

     

 24                     (Exhibit No. FG-1 was marked and

     

 25                      admitted.)
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 01              MR. BEATTIE:  Thank you, Judge Pearson.

     

 02              JUDGE PEARSON:  Mr. Parker, did you have any

     

 03  questions for Ms. Gagne?

     

 04              MR. PARKER:  No questions.

     

 05              JUDGE PEARSON:  Okay.  All right.  So shall

     

 06  we --

     

 07              MR. PARKER:  Excuse me, your Honor.  I do

     

 08  have one question.

     

 09              JUDGE PEARSON:  Okay.

     

 10             *** EXAMINATION BY MR. PARKER ***

     

 11  BY MR. PARKER:

     

 12     Q.   Was a copy of this entire report supplied to

     

 13  Professional Transportation, and if so, on what date?

     

 14     A.   I presented a gentleman in Wishram -- at

     

 15  Mr. Pratt's request, he wanted me to find somebody from

     

 16  PTI and actually hand them a report.

     

 17     Q.   A gentleman from where?

     

 18     A.   From Wishram, for the terminal.  I need to find

     

 19  his name.  The -- oh, Wenatchee, I'm sorry -- Wenatchee

     

 20  Branch Administrator Dale McKenzie.  He did get a copy

     

 21  of this, and I did discuss some of the issues

     

 22  relating -- he also was able to provide the leasing

     

 23  information for vehicles, which we didn't have, so that

     

 24  was corrected based on the conversation with

     

 25  Mr. McKenzie.
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 01          And then Mr. Vincent was contacted via phone

     

 02  that day and also supplied a copy of this final report,

     

 03  and that day was March 2nd, 2016.

     

 04              MR. PARKER:  No further questions for the

     

 05  witness.

     

 06              JUDGE PEARSON:  Okay.  Thank you.

     

 07              All right.  Mr. Parker, did you want to make

     

 08  an opening statement before you call your first witness?

     

 09              MR. PARKER:  Sure.  I would love to make an

     

 10  opening statement.

     

 11              If it pleases the Court, we would like to

     

 12  thank the Commission for the information, and thank the

     

 13  Court for allowing us the opportunity to provide the

     

 14  rebuttal evidence and the mitigation evidence that we'll

     

 15  have today.

     

 16              I'm planning to introduce our Chief

     

 17  Operating Officer, Mr. Dave Howland, to respond to each

     

 18  of the allegations in kind, and provide detailed

     

 19  information and evidence that, in our opinion, shows

     

 20  Professional Transportation's continuing and ongoing

     

 21  efforts to ensure compliance, and will show improvement

     

 22  from prior audits concerning where we certainly stand

     

 23  today.

     

 24              JUDGE PEARSON:  Okay.  Thank you.  Would you

     

 25  like to call Mr. Howland at this time?
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 01              MR. PARKER:  Yes.  I'd like to call my first

 02  witness.  I'd like to call Mr. David Howland, COO of

 03  Professional Transportation as a witness.

 04              JUDGE PEARSON:  Okay.  Mr. Howland, if you

 05  could please stand and raise your right hand.

 06  

 07  DAVE HOWLAND,            witness herein, having been

 08                           first duly sworn on oath,

 09                           was examined and testified

 10                           as follows:

 11  

 12              JUDGE PEARSON:  Okay.  You may be seated.

 13              Mr. Parker, you may proceed when you're

 14  ready.

 15              MR. PARKER:  Okay.  Thank you.

 16             *** EXAMINATION BY MR. PARKER ***

 17  BY MR. PARKER:

 18     Q.   Mr. Howland, would you please spell your full

 19  name for the record?

 20     A.   David L. Howland, H-O-W-L-A-N-D.

 21     Q.   Would you please state for the record your role

 22  with Professional Transportation, Incorporated?

 23     A.   I'm the Chief Operating Officer for Professional

 24  Transportation, Incorporated, managing all aspects of

 25  the operation of the company.
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 01     Q.   Approximately what time did you assume your

 02  current role with Professional Transportation?

 03     A.   I joined Professional Transportation on

 04  December 7th of 2015.

 05     Q.   Can you give us a little bit of a quick summary

 06  of your duties as Chief Operating Officer?

 07     A.   My responsibility is to oversee the operations

 08  and execution of the transportation of crews for our

 09  customers, which includes the vehicle inspections, the

 10  vehicle maintenance, the supply of vehicles, as well as

 11  the drivers and driver training and associated dispatch

 12  of those drivers.

 13     Q.   Thank you, Mr. Howland.  Upon receiving

 14  information regarding Ms. Gagne's investigative report,

 15  can you please describe what kind of actions were taken

 16  at PTI to investigate the report?

 17     A.   Yeah.  I received a report after it was given to

 18  Mr. Bobby Vincent in March, and we immediately went over

 19  the report internally with both Mr. Vincent and also

 20  with Mr. Bill Cullen, who is the regional vice president

 21  for the west, who has responsibility -- direct

 22  responsibility for all of the operations in Washington

 23  state, as well as our administrative staff in

 24  Evansville, Indiana, in both the vehicle maintenance

 25  department, headed at that time by Mr. Mike Buck, and
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 01  the HR functions, headed by Mr. Dick Lynch.

 02     Q.   What types of orders or what types of direction

 03  did you provide your subordinates in terms of gathering

 04  of investigative material or findings and research

 05  within PTI?

 06     A.   In the first meeting, they laid out for me what

 07  the violations had been, what had been seen in the

 08  previous audit that had been conducted in -- a year

 09  earlier, and what was repeat and what were new items

 10  that were found.  We then laid out, based on each of

 11  these items, direct responsibilities for the different

 12  staff members to ensure that we had our processes

 13  properly documented and in place, and to determine how

 14  some of these slipped through, and why we didn't have

 15  the proper documentation that we needed in each of these

 16  cases, and then to provide back to me the results of

 17  their investigation and what, if any, changes in their

 18  processes and procedures were required to close the

 19  gaps.

 20     Q.   After you received the information, met with

 21  your subordinates on the meeting that you described, or

 22  the series of meetings that you described, at that time

 23  did you formulate a letter of response to the Commission

 24  regarding the violations?

 25     A.   I did not personally.  Mr. Bobby Vincent, who is
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 01  the director of safety for us, responded back to the

 02  Commission with the information that he had at that

 03  time.  And we subsequently continued our internal

 04  investigation and processed changes as we gathered more

 05  information as far as how the exceptions occurred.

 06     Q.   And after Mr. Vincent's letter was supplied

 07  earlier this month, did you or someone on your staff

 08  supply additional information to the Commission in

 09  letter form?

 10     A.   Yes.  The various groups that I've mentioned

 11  before all supplied me with documentation concerning the

 12  violations and what they had found and what had caused

 13  the exceptions.  And we compiled that information in my

 14  office and then submitted a letter on the 16th of May to

 15  the Commission with what we had found to be applicable.

 16     Q.   Okay.  At this time I'd like to ask you about

 17  some of the violations that were alleged in Ms. Gagne's

 18  report concerning the report relative to Docket 160231.

 19          In terms of the two violations that are alleged,

 20  making or causing to make fraudulent or intentionally

 21  false entries on required medical examiner's

 22  certificate, what did your investigation uncover

 23  regarding these -- this alleged violation?

 24     A.   We found that two of our drivers had, in fact,

 25  falsified documents at the time of hiring, and
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 01  immediately dismissed those drivers.

 02     Q.   What types of internal mechanisms does PTI

 03  currently have, or what types of policies do they have

 04  in place concerning fraudulent misrepresentations by

 05  drivers?

 06     A.   We have implemented a process with an outside

 07  firm called eVerifile, which does background checks on

 08  all the employees that we propose to hire, and then we

 09  also review the medical records on their hiring to

 10  ensure that everything that the employee submitted

 11  actually matches what we get back from the medical

 12  examination that we do at the time of hiring.

 13     Q.   How has this differed from what's been done in

 14  the past?

 15     A.   Twofold.  In the past, Washington state was not

 16  covered by eVerifile.  We did that with mostly our

 17  eastern rail carriers and the operations east of the

 18  Mississippi, but we have now expanded that, and it was

 19  expanded in the middle of 2015 to include these

 20  locations so that now all of our locations are covered

 21  by that.

 22          As far as the comparison back to the medical

 23  records, we are -- we now have at Evansville the ability

 24  to match the medical records that are coming in with

 25  what the employees have submitted to ensure the
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 01  correctness.  And we're in the process now of

 02  implementing a new electronic system where the employees

 03  or potential employees have to enter the information

 04  electronically into our system so that it becomes much

 05  easier to do the match-up with the medical examinations

 06  that come in.

 07     Q.   Would you like to share anything else with the

 08  Court regarding any PTI activity that has changed in the

 09  last year that would potentially have an effect to

 10  minimize or eliminate these types of alleged violations?

 11     A.   Yeah.  As I stated, I joined PTI in December of

 12  last year, and we've made numerous changes since that

 13  time.  Prior to me joining the organization, the

 14  gentleman that was head of our safety department was

 15  dismissed because he was not, I must say, paying enough

 16  attention to the details of the operation.

 17          And as I took over in December, I took direct

 18  responsibility for that group.  Mr. Vincent now reports

 19  directly to me.  I'm a 40-year veteran in the

 20  transportation industry, and safety is absolutely of the

 21  utmost importance of any operation, whether it be a rail

 22  operation, a trucking operation or a passenger vehicle

 23  separation such as this.  So it's something that I take

 24  very seriously, and until we find an appropriate person

 25  to backfill as the vice president, that [sic] will
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 01  continue to report directly to me.

 02          Secondly, we recently released the -- as I

 03  stated, the new information system for all of the hiring

 04  process, including medical records.  The medical records

 05  now are kept electronically.  The new system should be

 06  implemented by July of this year, which will fully

 07  automate all of that process.

 08     Q.   Thank you for that.  Moving on to violations

 09  alleged in part 391.45(a), using a driver not medically

 10  certified, would you please share what types of

 11  activities PTI has undertaken to prevent these types of

 12  violations moving forward?

 13     A.   Yeah.  This is one -- an area that we had

 14  several violations in the previous audit by the

 15  Commission, and it's an area that we had already

 16  tightened up even before I got here.  This is something

 17  Mr. Vincent had worked very hard at doing.

 18          And as you can see, out of 340 checked, we had

 19  one that had -- I hesitate to use this term -- but had

 20  the fallen through the cracks.  We missed it.  Plain and

 21  simple.  I wish I could tell the Commission how we

 22  missed that one individual, and why it wasn't caught in

 23  the subsequent match-ups, but it happened.  We missed

 24  it.

 25          And as soon as we found the violation, we
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 01  corrected it with this driver.  And he's a very good

 02  driver, but we corrected it with this gentleman

 03  immediately so he was properly certified.

 04     Q.   Thank you.  In terms of the 111 violations

 05  alleged of using a driver not medically examined and

 06  certified during the previous 24 months, would you

 07  please share with the Commission the types of activities

 08  that PTI has recently implemented to minimize and

 09  eliminate these types of noncompliances?

 10     A.   Yeah.  We've now added a field within our driver

 11  management system concerning the expiration dates of

 12  their medical certification.  And when the expiration

 13  date is approaching, we send out a notification to the

 14  branch manager responsible for that driver to ensure

 15  that they get the driver in and have them recertified.

 16  And as of the expiration date of the current

 17  certification on file, if we have not received a new

 18  certification, the driver is suspended from service

 19  until that certification is received so that we won't

 20  have any further incidents of people not having a

 21  current record on file.

 22     Q.   Is your policy of immediately moving this driver

 23  to a non-active status, is that something that has been

 24  newly implemented?

 25     A.   Yes.  It was implemented in April of this year
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 01  after I received the copy of the audit and the findings

 02  from the audit.

 03     Q.   Moving on to the alleged violation of failing to

 04  maintain a medical examiner's certificate in a driver's

 05  qualification file, would you please share the

 06  adjustments or changes to your policies and procedures

 07  that will effectively eliminate or minimize any

 08  violations in this area?

 09     A.   This is one that, quite honestly -- and there's

 10  no way to sugarcoat this -- our people at the local

 11  level did not realize that they had to maintain anything

 12  other than the current card.  So when they got the

 13  current card on file, quite honestly, I don't know if

 14  they threw away the old one or what they did with it,

 15  but they did not maintain it as part of the file.

 16          We now have instructions to those -- both our HR

 17  department to keep it electronically and also for the

 18  field people to keep the hard copies and to maintain

 19  them for the three-year period required, not just the

 20  most current one, which was the practice at some of the

 21  locations.  A number of our locations understood the

 22  three years and kept them, but I believe it was two

 23  locations that we found that did not, and that was the

 24  cause of the issue.  So that has been addressed and now

 25  we are maintaining those records both locally and
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 01  electronically on the system.

 02     Q.   Regarding the alleged violation of placing note

 03  related to the verification of a medical examiner's

 04  listing on the national registry of certified medical

 05  examiners, would you please share with the Commission

 06  what types of modifications to your policy or procedure

 07  have been implemented recently to eliminate and/or

 08  minimize violations in this area?

 09     A.   Yes.  This was something that ignorance is no

 10  excuse.  Let me say that very boldly.  It is no excuse.

 11  However, we knew we had to verify; we did verify.  We

 12  didn't know we had to make notation of that on the file.

 13  And so even though they were verifying to make sure we

 14  were using, you know, the proper agencies and we'd gone

 15  through the process, they were not making note of that

 16  on the file.

 17          We have now changed that policy so that, as they

 18  verify that, they make the note directly on the

 19  certification as it comes in with the person that did

 20  the verification's name and the date that they did the

 21  verification.

 22     Q.   Regarding the alleged violations of 396.17(a),

 23  using a commercial motor vehicle not periodically

 24  inspected, would you please share, first of all, what

 25  types of activities historically PTI has undertaken in
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 01  terms of vehicle inspection?

 02     A.   Yeah.  We have what we, in our system, call an

 03  "A" service policy.  And the "A" service policy is, in

 04  essence, the full inspection of the vehicle whenever we

 05  bring it in for an oil change and tire rotation.  I

 06  provided on my documents from May 16th the details of

 07  the "A" service.  However, they're taken directly from

 08  this -- from this part of the federal regs, and we

 09  actually have expanded upon those regulations and have

 10  them inspect additional areas above and beyond.

 11          So our "A" service is actually slightly more

 12  restrictive than the current requirements under the

 13  statute, and our failure in this regard was that we

 14  began taking our passenger vehicles to be inspected

 15  under the Washington State inspection policy to those

 16  vendors that were listed, and the first four that we

 17  went to refused to do the inspections because they don't

 18  inspect passenger vehicles, and they told us this only

 19  applied to trucks and that they wouldn't do the

 20  inspection.

 21          Subsequently, since January of this year, we've

 22  now found a number of inspectors that will, in fact, do

 23  the inspections for us on a passenger vehicle.  And we

 24  worked with them on the confusion concerning the areas

 25  of the inspection that are restricted to trucks only
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 01  that don't apply to passenger vehicles.

 02          So we now have a handful of inspectors in the

 03  state that will, in fact, inspect our passenger

 04  vehicles, and as a result, all of the vehicles operated

 05  in this state have been inspected.

 06          One of the things to keep in mind in regard to

 07  that is this is a transient fleet.  It will flow back

 08  and forth between Washington state and other states

 09  periodically for a number of reasons:  For maintenance

 10  reasons, for mileage reasons.  We run a lot of high

 11  mileage in Washington, and so we move them into states

 12  where we run lower mileage periodically during their

 13  life.

 14          And our new policy is actually recorded

 15  electronically in our maintenance system so that all

 16  vehicles, when they're brought into the state, are

 17  inspected before put into service.  And anything leaving

 18  the state, we maintain the Washington state inspection

 19  in it until it expires.

 20          But in 2015, for instance, we actually had a

 21  total of about 250 units that had operated as assigned

 22  units in the state of Washington.  Out of the 114, all

 23  of those units are still in this state, and all of those

 24  have been inspected and certified with the State

 25  inspection.
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 01     Q.   Would you clarify, what's the current status of

 02  the PTI vehicle fleet in the state of Washington?

 03     A.   We currently still have a hundred and -- well,

 04  it's actually 113 because one of them was retired after

 05  we had an engine failure in the unit, but we have

 06  113 units still in the state, and all 113 of those units

 07  are inspected with the certifications with the units.

 08              MR. PARKER:  If it would please the Court,

 09  we've supplied the Court a bit of information concerning

 10  each vehicle's descriptions of "A" services and listings

 11  of each and every time these vehicles had undergone an

 12  "A" service inspection.  We'd like to have that admitted

 13  as an exhibit.

 14              JUDGE PEARSON:  Okay.  Would you prefer to

 15  just admit the entire response with all of its

 16  attachments to have that all as --

 17              MR. HOWLAND:  If we could, that would be

 18  terrific.

 19              JUDGE PEARSON:  Mr. Beattie, do you have any

 20  objection?

 21              MR. BEATTIE:  Staff has no objection.

 22              JUDGE PEARSON:  Okay.  So I will admit the

 23  entire response that PTI has submitted on May 16th,

 24  2016, and mark it as Exhibit DH-1.

 25              MR. HOWLAND:  Thank you.
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 01              MR. PARKER:  Thank you, your Honor.

 02                     (Exhibit No. DH-1 marked and

 03                      admitted.)

 04  BY MR. PARKER:

 05     Q.   Mr. Howland, can you -- can you describe a

 06  little bit about if PTI has undergone any recent

 07  executive or reorganizational changes at the

 08  responsibility level of director or above in order -- in

 09  order to address the alleged violations that have been

 10  commented on today?

 11     A.   Yes.  We've made several changes since I took

 12  over in the organization.  As I mentioned, we released

 13  our vice president of safety, and that now reports

 14  directly to me as the chief operating officer.  We also

 15  have now replaced our vice president of fleet management

 16  and maintenance and replaced him with a 25-year veteran

 17  who understands and has been instrumental with us on the

 18  review of this process, to ensure that we comply -- and

 19  I know you don't care beyond the state of Washington,

 20  but that we comply with this in all states where we have

 21  additional inspections required beyond our own "A"

 22  service.

 23          We have a field in our information system for

 24  our maintenance of our vehicles that actually covers the

 25  State inspection process and the expiration dates that
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 01  was not being used by the previous vice president.  They

 02  were keeping it on a spreadsheet basis.  That is now

 03  changed and we are keeping that in the system, so that

 04  any vehicle operated in the state of Washington that

 05  does not have a current inspection certification will be

 06  parked until it does have an inspection.

 07          And the same as what applied with the medical,

 08  that the branch managers will get a notification two

 09  weeks prior to the expiration to get it in and get it

 10  inspected, and if it's still not received by the

 11  expiration date, the vehicle will be marked as out of

 12  service until it has been inspected.  So a big change in

 13  that regard, and the new vice president of maintenance,

 14  again, is very aware of the importance of making sure

 15  that this is done and done properly.

 16          Finally, we recently named a new director

 17  working with both Mr. Parker and I on compliance issues.

 18  We have a lot of states that have specialty requirements

 19  above and beyond the basic federal requirements, and the

 20  position of this -- or excuse me, the responsibility of

 21  this new position is to help us with those compliance

 22  measures to ensure that we have the proper processes in

 23  place in each of those states, including Washington, to

 24  comply with the requirements of the state, and that

 25  position did not exist up until approximately a month
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 01  ago.

 02     Q.   Very good.  Would you finally share with the

 03  Commission a bit of your history and your experience in

 04  the transportation industry and your expertise that you

 05  bring to PTI now that you have assumed the role of COO?

 06     A.   You bet.  I started my career with the

 07  Burlington Northern Railroad.  And within the Burlington

 08  Northern Railroad, I rose through the operating ranks to

 09  become head of equipment and maintenance for all of

 10  their highway assets, as well as their intermodal rail

 11  assets.  I managed approximately 15,000 highway trailers

 12  and 18,000 intermodal chassis, as well as a fleet of

 13  approximately 400 over-the-road trucks.

 14          After leaving there, I went to a company called

 15  CH Robinson, which is a transportation brokerage

 16  company, managing their asset-based business where I did

 17  pretty much the same thing, managing all of the highway

 18  assets and operation.

 19          And then I went to Schneider National as vice

 20  president of rail for Schneider National.  And at

 21  Schneider National, I managed all of their intermodal

 22  operations and assets, including a fleet of 1,200

 23  Class 8 trucks that we ran on the highways throughout

 24  the US on an assigned basis to perform our intermodal

 25  delivery service.  And I had full responsibility for all
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 01  compliance with that operation as well.

 02          Following that assignment, I went to American

 03  President Lines as head of land transportation globally

 04  for them, where I ran truck operations and intermodal

 05  services in North America, South America, Asia,

 06  Southeast Asia, India and Europe.  And I was responsible

 07  for all of the operations and compliance in each of

 08  those countries.

 09          I then retired for about a year and a half,

 10  which was really pleasant, but Mr. Romain, who is the

 11  CEO at PTI and United Companies, convinced me to come

 12  out of retirement.  He knew his current chief operating

 13  officer's wife had some physical issues, health issues,

 14  and that he had to retire, and he needed somebody that

 15  understood the industry from the ground up to really go

 16  in and redesign the operations of the industry [sic] and

 17  ensure that we were in compliance with not just the

 18  state and legal governments, but also the contracts with

 19  our customers.

 20          And with my experience, I agreed to come back to

 21  work and head up the company for a period of time, yet

 22  to be determined, and to make sure that we get

 23  everything running as smoothly as possible and we get

 24  all of the processes cleaned up.

 25          And so here I am today.  Now -- and I apologize,
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 01  but I was not here prior to December, and I really --

 02  during December, I was just learning the job with the

 03  executive team, and I actually took operations over on

 04  January 2nd of this year.  So it's been a lot to digest

 05  in short order, and this is a portion of it, which

 06  again, when I received the information in early March, I

 07  was somewhat floored, so we immediately got busy, and

 08  one more thing to tackle.

 09     Q.   Based on your experience in this profession and

 10  your qualifications, do you believe that the changes

 11  and -- I guess changes of personnel, changes of policy

 12  and procedure that have been implemented at PTI will be

 13  effective in terms of rendering significant improvements

 14  in the compliance issues in the state of Washington?

 15     A.   Yes, absolutely.  I can honestly tell you that

 16  in 42 years of transportation, this is the first time

 17  that I have been cited by any business that I run with

 18  exceptions, and I do not take that lightly.  That's why

 19  I made the changes in staffing and personnel and in the

 20  process management within the company to address these

 21  issues so that we are in compliance moving forward with

 22  all aspects.

 23          And the excuse of, well, we didn't know is not

 24  an acceptable answer to me.  And the staff is well aware

 25  that that's not an out.  You need to be familiar with
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 01  all the aspects of what you're managing and the

 02  requirements, and you need to be in full compliance of

 03  those requirements.

 04              MR. PARKER:  I have no further questions for

 05  the witness.

 06              JUDGE PEARSON:  Thank you.

 07              Mr. Beattie, do you have any questions for

 08  Mr. Howland?

 09              MR. BEATTIE:  Staff has no questions.

 10              JUDGE PEARSON:  Okay.  Thank you.  So at

 11  this time, if you're ready, we can move on to

 12  Mr. Pratt's testimony.

 13              MR. BEATTIE:  Has Mr. Pratt been sworn in?

 14              JUDGE PEARSON:  Not yet.  So if you'd like

 15  to stand and raise your right hand.

 16  

 17  DAVE PRATT,              witness herein, having been

 18                           first duly sworn on oath,

 19                           was examined and testified

 20                           as follows:

 21  

 22              JUDGE PEARSON:  Okay.  Go ahead and be

 23  seated.  And Mr. Beattie, you can proceed when you're

 24  ready.

 25              MR. BEATTIE:  Thank you.

�0038

                 EXAMINATION BY MR. BEATTIE / PRATT         38

     

     

     

 01            *** EXAMINATION BY MR. BEATTIE ***

     

 02  BY MR. BEATTIE:

     

 03     Q.   Mr. Pratt, can you please state and spell your

     

 04  name for the record?

     

 05     A.   Sure.  My name is David Pratt, P-R-A-T-T.

     

 06     Q.   What is your position with the Commission?

     

 07     A.   I'm currently the assistant director for

     

 08  transportation safety.

     

 09     Q.   As the assistant director for transportation

     

 10  safety, what was your role with respect to Ms. Gagne's

     

 11  investigation?

     

 12     A.   In my role, one of my jobs is to oversee and

     

 13  review all motor carrier assignments that come in, all

     

 14  investigations, and specifically in a case like this, to

     

 15  review the findings and determine penalty

     

 16  recommendations.

     

 17     Q.   Did you specifically review Ms. Gagne's

     

 18  investigation with respect to Professional

     

 19  Transportation, Incorporated?

     

 20     A.   Yes, I did.

     

 21     Q.   Mr. Pratt, you mentioned that one of your roles

     

 22  is to develop penalty recommendations.  Have you

     

 23  developed a penalty recommendation on behalf of Staff in

     

 24  this particular docket?

     

 25     A.   Yes, I have.
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 01     Q.   I'd like to -- before we get to the specific

     

 02  numbers, I'd like to see if I can understand your

     

 03  process for developing this recommendation.

     

 04          Are you aware that this company was previously

     

 05  under investigation by the Commission?

     

 06     A.   Yes, I am.

     

 07     Q.   And that was Docket TE-144101?

     

 08     A.   Yes.

     

 09     Q.   What is your understanding of how that docket

     

 10  was resolved?

     

 11     A.   That docket ended in a penalty assessment for

     

 12  $18,800.  And through requests for mitigation from the

     

 13  company, the Commission mitigated $6,700 of that penalty

     

 14  with the condition that there were no repeat violations

     

 15  for one year in that case where the final order was

     

 16  issued on February 13th of 2015.

     

 17     Q.   What specifically did the Commission order in

     

 18  terms of no repeat violations?

     

 19     A.   Well, I think it was pretty much just like you

     

 20  said.  It was no repeat violations of 391.45(a) and no

     

 21  repeat violations of 396.17(a), which are the two rules

     

 22  that cover medical cards and vehicle inspections.

     

 23     Q.   Should the Commission impose the suspended

     

 24  penalty in these consolidated dockets today?

     

 25     A.   Absolutely.
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 01     Q.   Why?

     

 02     A.   I believe that this investigation, TE-160231,

     

 03  has shown that those violation in those two areas did

     

 04  reoccur.  And based on the criteria of the previous

     

 05  order, any reoccurrences would trigger the suspended

     

 06  penalty.

     

 07     Q.   I'd like to turn now to your penalty

     

 08  recommendation for the dockets -- or excuse me -- the

     

 09  violation alleged in TE-160231.

     

 10          What is your penalty recommendation there?

     

 11     A.   Okay.  What I'd like to do, if I could really

     

 12  quickly, is, I just have a couple points I'd like to

     

 13  cover to kind of explain my rationale and my reasoning

     

 14  for coming up with this recommendation.

     

 15          I would also like to add that, as part of my

     

 16  evaluation of this, I used the Agency's penalty

     

 17  assessment or penalty criteria.  We have 11 factors we

     

 18  look at which help us -- guide us in the decisions.

     

 19  It's contained in our Agency's enforcement policy.  It

     

 20  contains -- I'm not going to go over every one of these

     

 21  11, but it contains things such as previous history with

     

 22  the company, previous compliance, size of the company,

     

 23  willingness to comply, previous actions taken against

     

 24  previous violations and those things.

     

 25          So I take those factors into consideration when
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 01  I'm looking at it.  I look at the seriousness of the

     

 02  violations that have occurred.  I look at the Company's

     

 03  response and how they've acted, so to speak, since the

     

 04  penalty or the recommendation was issued.  And I kind of

     

 05  just review the Company's history and try and look at

     

 06  the big picture.

     

 07          So I'll start by saying, again, in this case

     

 08  with the previous docket, I believe that $6,700, it has

     

 09  been shown that those violations did reoccur and that

     

 10  should be assessed from that there.

     

 11          But in this case, under TE-160231, I think Staff

     

 12  has shown, and it's been stipulated here that the

     

 13  Company committed 324 violations of Agency rules or

     

 14  federal regulations.  Those were made up of a variety of

     

 15  acute, critical and critical-type violations.

     

 16          And a little bit of a summary.  There were two

     

 17  acute violations, which was the falsified medical cards.

     

 18  There was 150 repeat violations of not having a medical

     

 19  card.  There was also another 111 almost identical

     

 20  repeat violations.  That was the two 391.51 violations,

     

 21  the Part A and the Part B.  And as Ms. Gagne explained,

     

 22  the A covers never having a medical card; B covers not

     

 23  having one renewed in 24 months.  So while it's not the

     

 24  exact same number, it is the same medical card type

     

 25  violation.
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 01          We also had 11 critical-type violations, which

     

 02  were the filing.  And so of the 324 violations, 274 of

     

 03  those were either acute, critical or critical-type,

     

 04  which left us with 50 recordkeeping violations out of

     

 05  this total.

     

 06          So looking at that there, I will remind everyone

     

 07  that the Commission does have statutory authority to

     

 08  assess penalties of up to $1,000 per violation for these

     

 09  violations here.  And then as just a quick reminder,

     

 10  under the previous docket, TE-144101, there were 188

     

 11  critical violations in that review, there was 187

     

 12  violations of no medical card.

     

 13          And while there were 20 vehicles that had not

     

 14  been inspected back then, we wrote that up as one

     

 15  violation.  It was the first one, so we only counted

     

 16  that as one back then.  This time it's 114.

     

 17          But in that previous case, we also used the

     

 18  penalty assessment process, which is a real paperwork

     

 19  process versus a hearing, and that's where we assess

     

 20  $100 per penalty, and that's just a flat rate, and

     

 21  there's not much negotiation other than to get to the

     

 22  mitigation part there.  So that's a whole different

     

 23  processing than what we've used in this case today.

     

 24          And I'd just like to say that, in January --

     

 25  January 25th of 2015, the current safety officer, name
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 01  was Les Sokolowski -- if I get that pronounced correctly

     

 02  there -- he wrote in a letter to me, which is part of

     

 03  the docket in that previous file, that said:  PTI has

     

 04  implemented a DOT-certified driver medical examination

     

 05  process and our drivers have been certified.  We are

     

 06  also examining and certifying all new hires and tracking

     

 07  renewals.

     

 08          That was in January of 2015, well before we went

     

 09  back in November of '15 to review this.  So I would have

     

 10  assumed that ten months after I received that letter

     

 11  that we would have gone in and we wouldn't have found

     

 12  these repeat violations.

     

 13          In that previous case, as I mentioned earlier,

     

 14  the Commission did mitigate about a third of the

     

 15  penalty, $6,700.  And as part of that mitigation, the

     

 16  UTC ordered and the Company agreed to no repeat

     

 17  violations, that we would reinspect in one year to make

     

 18  sure those hadn't occurred, and if they did reoccur,

     

 19  then the suspended penalty would become due and payable.

     

 20          And then finally, I'd like to say in that case

     

 21  that, besides the letter I talked about, PTI did submit

     

 22  a compliance plan stating that they would correct these

     

 23  violations and that they had actions planned to prevent

     

 24  these from recurring in the future.

     

 25          So that's kind of the background that led to
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 01  this investigation, going into it, believing that we

     

 02  would go in and find the Company had corrected the

     

 03  problems from before.  Naturally, you never find

     

 04  100 percent compliance; we expected we might find some

     

 05  small things.

     

 06          But this is what we would call a focused

     

 07  investigation.  It was only to look at the parts that we

     

 08  had violations on before, which were the medical card

     

 09  issues and the vehicles, and so that's why this was

     

 10  limited here.  I believe if we had looked broader, we

     

 11  probably would have found more violations, but this was

     

 12  only meant to look at the things from the previous case.

     

 13          So having said that, in this investigation, we

     

 14  found 324 violations.  Some of the facts I'd just like

     

 15  to make as part of the record here for note, I did

     

 16  notice through the data here that many of the company

     

 17  drivers delayed even getting their medical cards until

     

 18  June of 2015, which was well after the time the

     

 19  compliance case ended from before.  The previous case

     

 20  ended February of '15, so we would have expected that

     

 21  that would have started much sooner than waiting three

     

 22  or four months, and that's documented on page 12 of

     

 23  Ms. Gagne's exhibit, FG-1.

     

 24          Secondly, the Company appears not to have taken

     

 25  any action on doing the vehicle periodic inspections
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 01  until the day this current review started.  Ms. Gagne,

     

 02  as is noted in her report on page 12 as well, noted that

     

 03  she received a call from a maintenance person at the

     

 04  Company after this investigation was scheduled asking

     

 05  what he had to do about getting vehicle inspections

     

 06  done.  And so I was kind of frustrated that, here we had

     

 07  been -- again, eight to ten months had occurred, and the

     

 08  day the investigation starts that a Company mechanic is

     

 09  asking what they have to do to get periodic inspections

     

 10  done.  I would have expected they would have come to us

     

 11  sooner or started those periodic inspections before

     

 12  that.

     

 13          This investigation did reveal more violations

     

 14  than in the previous review.  Again, the previous

     

 15  review, we had 188 violations.  And in this review, we

     

 16  had 324, again, just in the two areas:  391, medical

     

 17  cards, and 396, vehicle inspections.

     

 18          I will say my experience shows that it appears

     

 19  that these driver files were not being maintained or

     

 20  reviewed as appropriate.  That would have noted the

     

 21  discrepancies in the medical cards if somebody had been

     

 22  looking at those files carefully.

     

 23          The fraudulent medical cards that were in the

     

 24  driver files indicates to me that the Company had

     

 25  accepted them, because they were located in their files,
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 01  but had not really looked at them very carefully.

     

 02          And I can't really speak to why those were

     

 03  accepted, but it's noted in the report, and as part of

     

 04  the evidence here, to me, those fraudulent medical cards

     

 05  were just blatantly obvious that they had been forged.

     

 06  The number "5" had been written over with a "6" in both

     

 07  cards to change the certification from 2015 to 2016.

     

 08  And when I looked at them, it just jumped out at me as

     

 09  so obvious that those numbers, darker pen written over

     

 10  the top of them, and so it's obvious they were

     

 11  falsified, because Ms. Gagne verified with the medical

     

 12  provider that they had not been renewed.

     

 13          But I just think that the Company should have

     

 14  seen those and should have noted those when they were

     

 15  putting them in their files, and they accepted them and

     

 16  put them in the files, which indicated that they

     

 17  believed they were good.

     

 18          And I'll -- I guess I'll respond to

     

 19  Mr. Howland's comments that -- I agree, yes, the

     

 20  previous person was not paying attention to what they

     

 21  should have been doing and looking at the files, or they

     

 22  should have caught those easily.

     

 23          In my opinion, any repeat violations of these

     

 24  types are completely unacceptable.  These were serious

     

 25  violations.  They were critical violations.  And for --
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 01  to have those be repeated after the case we went through

     

 02  is just not acceptable.

     

 03          I believe the Company has disregarded the

     

 04  Commission's previous order in TE-144101, which -- in

     

 05  which they accepted the fact that they would correct the

     

 06  violations and prevent them from occurring again.

     

 07  Again, the Company pledged in writing to us that they

     

 08  would correct these violations, but instead we found

     

 09  more a year later instead of finding fewer.

     

 10          And again, in my experience, and based on my

     

 11  review and my opinion, I believe that this company has

     

 12  put its drivers, its passengers and the traveling public

     

 13  at risk by using these vehicles being driven by drivers

     

 14  that weren't medically certified, and by using vehicles

     

 15  that had not been periodically inspected, which are the

     

 16  two main things that cause accidents.  Drivers and

     

 17  vehicles are the two main items, and this company let

     

 18  these drivers drive.  I don't have the exact Washington

     

 19  mileage here with me, but a tremendous amount of number

     

 20  of trips on the public highways hauling people with

     

 21  uncertified drivers and bad vehicles.

     

 22          And then I'll finally say that the previous

     

 23  penalty did not seem to cause this company to correct

     

 24  the violations.  Generally, when we have a compliance

     

 25  case, and I'll say a $12,000 penalty was substantial,
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 01  it's usually enough to get the Company's attention to

     

 02  correct the violations and prevent them from occurring

     

 03  again.  And as we learned in this case, it apparently

     

 04  did not.

     

 05          So I'm prepared to make a recommendation on each

     

 06  of the violations, which there are six.  And I'll break

     

 07  these down a little bit because some of these are acute,

     

 08  some are critical, some are critical-type, and some are

     

 09  just recordkeeping.

     

 10     Q.   If I could stop you, you're using those terms.

     

 11  Are those your terms or do you derive those terms from

     

 12  some broader industry source?

     

 13     A.   Thank you.  That is an industry standard

     

 14  description of the Code of Federal Regulations under

     

 15  federal law.  CFR 49, and it is under Part 385 of CFR 49

     

 16  that defines acute, critical and critical-type.

     

 17          And acute is the most serious type violation

     

 18  that can occur, needs to be corrected immediately.  A

     

 19  critical violation is a violation that can cause

     

 20  accidents or injuries and are serious enough they need

     

 21  to be corrected right away as well.  A critical-type

     

 22  violation is a violation that, if a large enough number

     

 23  of those are found, they rise to critical.

     

 24          And the way that's determined is based on the

     

 25  sample size that is taken, that we choose from, and
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 01  under federal law it goes from critical-type to critical

     

 02  if there's more than one, or if there's more than ten

     

 03  percent of the sample size.  And in this case, the

     

 04  couple that resulted in critical-type, they did not

     

 05  reach that threshold because of the sample size that was

     

 06  taken, or because in the case of one driver or three

     

 07  drivers that were found without medical cards.

     

 08          The vehicle violations were critical-type,

     

 09  again, a repeat because 100 percent of the vehicles were

     

 10  found to be in violation so that was a critical.

     

 11     Q.   Okay.  And I believe you were about to give us

     

 12  your monetary penalty recommendation.  I think it would

     

 13  be most helpful if you provided the Commission with your

     

 14  total penalty recommendation and then went back

     

 15  violation by violation and gave some explanation as to

     

 16  how you arrived at that number.

     

 17     A.   Okay.  And I have a summary, so the first thing

     

 18  I'll say before I get to the total number, because

     

 19  without the individual breakdown, it might come as a

     

 20  surprise, this total number is derived upon the total of

     

 21  all the others.

     

 22          And again, I mentioned the Commission has

     

 23  statutory authority to penalize up to $1,000 per

     

 24  violation.  In the previous case, we went 100 per

     

 25  violation.  I believe, based on the factors that I
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 01  talked about earlier, that this company should be

     

 02  assessed the maximum penalty for most of these

     

 03  violations that is available, which is $1,000 per

     

 04  violation.

     

 05          My penalty recommendation is going to be -- for

     

 06  the violations found in this case, the 324, is going to

     

 07  be $264,100.  And the way I get to that, and I'll just

     

 08  go through the list that we have in the complaint,

     

 09  Violation A, which is the acute violation, two

     

 10  violations of falsified medical cards, I believe those

     

 11  both should be $1,000 each.  That would be $2,000.

     

 12          Number B is a critical-type.  There were 36

     

 13  occurrences of this violation, at $1,000 each is

     

 14  $36,000.

     

 15          Violation C, again, critical-type, there were

     

 16  111 of these violations and, again, at $1,000 each,

     

 17  $111,000.  The last two, B and C, are what I would call

     

 18  repeat violations.

     

 19          Violation D is a critical-type.  This is not

     

 20  having a medical examiner's card in the file.  This is a

     

 21  first-time violation, and per policy, we do not go the

     

 22  maximum on first-time violations.  So for these 11

     

 23  violations, I would assess $100 per violation for

     

 24  $1,100.

     

 25          On Violation E, there were 50 violations for not
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 01  having a note of verification of the medical examiner's

     

 02  listing on the national registry.  That was 50

     

 03  violations there.  Again, these were first-time

     

 04  violations, and these are what I would call pure

     

 05  recordkeeping violations.  These would never rise to

     

 06  critical or critical-type, so I recommend no penalty on

     

 07  those 50 violations.

     

 08          And then finally on F, 114 violations for having

     

 09  the vehicles not periodically inspected, I believe these

     

 10  are some of the worst violations we have here.  114

     

 11  instances, repeat violations from before, and they're

     

 12  critical.  I recommend $1,000 per violation there.

     

 13  That's $114,000.

     

 14          So having said that, that comes up to $264,100.

     

 15  If you add in the $6,700 from their previous docket,

     

 16  which was suspended and should be assessed on here, that

     

 17  brings the total penalty in this case to $270,800.

     

 18          And I will say that, if this case comes back up

     

 19  in the future and we find further repeat violations, I

     

 20  would again go for $1,000 for every violation we found,

     

 21  and I would potentially recommend that we either suspend

     

 22  or cancel the Company's operating authority in the state

     

 23  of Washington for a period of time based on the

     

 24  seriousness or the egregiousness or the type of

     

 25  violations we have there.  So those are my
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 01  recommendations.

     

 02     Q.   One quick point of clarification.  You mentioned

     

 03  that Violations B and C were repeat?

     

 04     A.   Yes.  Technically, Violation B was 36, the exact

     

 05  repeat of Part 391.45(a).  On Violation C, it's the 111

     

 06  violations of 391.45(b)(1).  And again, I think that's

     

 07  kind of a semantics of whether they never had a card or

     

 08  whether it just hadn't been renewed in the previous two

     

 09  years.

     

 10     Q.   But the two repeat violations from the previous

     

 11  review were Violation B and Violation F; am I correct?

     

 12     A.   Correct, yes.

     

 13     Q.   Thank you.

     

 14              MR. BEATTIE:  And Judge Pearson, that will

     

 15  conclude Staff's case.

     

 16              JUDGE PEARSON:  Okay.  Thank you.

     

 17              Mr. Parker, do you have any questions for

     

 18  Mr. Pratt?

     

 19             *** EXAMINATION BY MR. PARKER ***

     

 20  BY MR. PARKER:

     

 21     Q.   Mr. Pratt, did you review the supplemental

     

 22  information that we had provided recently prior to your

     

 23  development of the recommendation?

     

 24     A.   Yes, I did.

     

 25     Q.   What was your thinking in terms of the types of
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 01  information that you had received during the -- from the

     

 02  supplemental information?  Is this a step in the right

     

 03  direction, or how would you characterize that?

     

 04     A.   Well, I would characterize the letters that I

     

 05  received and the compliance plan from the previous case

     

 06  as potentially spot-on.  It said all the right things.

     

 07  It said what you were gonna do.  And I will -- if you

     

 08  want, I can reference a couple.

     

 09          You addressed each violation and you explained

     

 10  how they occurred and you explained how you would

     

 11  prevent them from occurring again.  The part that

     

 12  troubled me a little bit is there was a lot of language

     

 13  in there that we should have done this, we should have

     

 14  done that.

     

 15          And so while I think these -- these -- the

     

 16  narrative you provided is good and it explains what

     

 17  needs to be done, my frustration was that I have another

     

 18  letter from back in January of 2015 with Mr. -- sorry on

     

 19  the name here -- again, Mr. Sokolowski said almost the

     

 20  exact same things to me, and he gave me the exact same

     

 21  rationale:  We're going to do this.

     

 22          I think I read the statement where he talked

     

 23  about having already implemented a medical examination

     

 24  process to track them and make sure they were all

     

 25  certified.  And so I felt like I heard this story
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 01  before, and I accepted it before.  It said that you

     

 02  would make these changes, but then when we went back in,

     

 03  that they were the same repeat violations.

     

 04          And so, again, I believe these are good things

     

 05  you need to do, but they just need to be done, because

     

 06  they were pledged to be done before, and it doesn't

     

 07  appear that it was followed.

     

 08     Q.   Would the Commission consider, based on the

     

 09  information that you've heard today and the information

     

 10  that has been supplied to you, a suspension of any

     

 11  portion of the current recommended assessment pending an

     

 12  audit within the next year to ensure material

     

 13  compliance?

     

 14     A.   The Commission does regularly entertain

     

 15  suspensions on penalties as we did in the previous case.

     

 16  So when I make my recommendations, I do have to think

     

 17  about that, about what's the best way to go.  I kind of

     

 18  felt like we had a suspended penalty before that didn't

     

 19  work.

     

 20          I am open to suspending -- to recommending that

     

 21  the Commission suspend part of this penalty, but I guess

     

 22  what I was hoping for here today was to make sure that I

     

 23  heard a stronger pledge than before, and that I had some

     

 24  real assurances that this would get corrected this time.

     

 25          And then finally, to kind of ask a question back
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 01  to you about what your perspective would be is, if we

     

 02  did suspend part of this and we went back in another

     

 03  year and we found more repeat violations, you heard my

     

 04  recommendation, if we did that and I went back, it would

     

 05  trigger anything suspended, and it would probably push

     

 06  me to recommend either suspending the operating

     

 07  authority for a period of time or cancelling.

     

 08          And so that would be the conditions that

     

 09  would -- I would recommend, and that the Company would

     

 10  have to accept and pledge to dealing with.

     

 11     Q.   I believe that the Company would be open to that

     

 12  type of situation.  If the Commission would find it

     

 13  acceptable to suspend a portion of the suggested

     

 14  penalty, that we would find it acceptable for a

     

 15  supplemental audit to occur, and then have, ultimately,

     

 16  you know, as a potential penalty, our operating

     

 17  authority.

     

 18          We feel very strongly that the changes that

     

 19  we -- that Mr. Howland has implemented are going to be

     

 20  effective.  It's not going to be a situation where

     

 21  you've been told one thing with no material compliance,

     

 22  such as the letter that you've referenced from

     

 23  Mr. Sokolowski.

     

 24          And we would respectfully request that the

     

 25  Commission consider, based on the information that you
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 01  have heard today, and based on the material changes in

     

 02  personnel, management and executive oversight that we've

     

 03  described today, or Mr. Howland's described today, a

     

 04  suspension of a portion of that penalty pending future

     

 05  verification that we are -- PTI is complying.

     

 06     A.   Okay.

     

 07              MR. BEATTIE:  Judge Pearson, Staff would not

     

 08  object to the Company recalling its witness to ask about

     

 09  the Company's position on suspension.  I'm not sure

     

 10  that -- the previous question was more in the nature of

     

 11  counsel testifying, so perhaps that would be a better

     

 12  way to approach that situation.

     

 13              JUDGE PEARSON:  Okay.  Mr. Howland?

     

 14              MR. HOWLAND:  Yeah.  There's -- I'd like to

     

 15  ask just concerning a couple of these -- of these items

     

 16  to make sure that I understand first off.

     

 17              And I know you stated in your testimony that

     

 18  you wouldn't always expect it to be 100 percent, but it

     

 19  ought to be darn close.  I think that was your term.

     

 20              One that really sticks out to me is the Item

     

 21  B, where previously we'd had 16 noncompliant drivers and

     

 22  this time we had 1 out of 340 that were inspected, which

     

 23  to me would indicate that we had really put a lot of

     

 24  effort into this and gone to a lot of work to resolve

     

 25  this.
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 01              So out of all the drivers, the 340, we had 1

     

 02  that was an exception, yet you're recommending the

     

 03  maximum penalty on that.  He drove 36 days, $1,000 an

     

 04  incident.  That one to me seems rather extreme.  I know

     

 05  it was a driver that was in violation, but it was 1 out

     

 06  of 340, and we had marked improvement from the previous

     

 07  year.  So that one, I'm a little concerned with how we

     

 08  got there.

     

 09              The issue -- and I just wanted want to make

     

 10  one exception on Item F, you stated that we were using

     

 11  unsafe vehicles is how you termed it.  And I think our

     

 12  information we provided showed that we did, in fact,

     

 13  inspect those vehicles on a monthly basis, not an annual

     

 14  basis.  And there's no indication in accident reports in

     

 15  this state that would indicate that those vehicles were

     

 16  unsafe.  They passed the inspection every time we took

     

 17  them in and/or we made repairs required during those

     

 18  inspections to bring them up to standard.

     

 19              The state certification, I would agree, was

     

 20  not with those vehicles.  But again, we have since found

     

 21  inspectors that will do them.  But we were told when we

     

 22  went to inspectors originally that they only did trucks,

     

 23  they don't do highway vehicles.  So we found them, but

     

 24  we didn't find them until this year.

     

 25              And I just wanted to take exception to the
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 01  fact that we do not operate unsafe vehicles on the

     

 02  highway in the state of Washington or any other state.

     

 03  That's why we spend the money to do a monthly inspection

     

 04  on those units, not an annual inspection.  So I just --

     

 05  I wanted to clarify that point.

     

 06              As far as the concerns with a suspended

     

 07  penalty, I agree completely that the $6,700 from last

     

 08  year should be reinstated and assessed to us.  We did

     

 09  not do all of the things that we said we would do.  The

     

 10  items of concern to me at this point are B and C at the

     

 11  $1,000 level with the improvement we did make in those

     

 12  areas from last year to this.

     

 13              And with Item F on the inspection issue, I

     

 14  am again somewhat concerned with your opinion of our

     

 15  operation and the quality of the vehicles that we serve

     

 16  in the state of Washington.  That just is something that

     

 17  is not in our character.  It's not the way we operate in

     

 18  Washington or in any other location.

     

 19              I am not concerned about a repeat offense as

     

 20  we move forward with this.  As I've indicated, all of

     

 21  the units have now been given a Washington state

     

 22  inspection.  And in many cases, we have to drive them

     

 23  120 to 150 miles one way to find an inspector that will

     

 24  do that inspection for us.  There is no inspector at a

     

 25  number of the locations we operate that will do that
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 01  inspection.  So that's an extraneous expense that we've

     

 02  taken on to comply with this, but under my watch, it has

     

 03  been done and it will continue to be done.

     

 04              As far as the medical records, the items

     

 05  that we've discussed, we have now put electronic

     

 06  solutions into place.  We have now implemented processes

     

 07  whereby if it is -- if a card has expired, a medical

     

 08  certificate has expired, that we are suspending the

     

 09  drivers until that is corrected.  And the same with the

     

 10  vehicles.  If the inspection's not done, it's suspended.

     

 11              So I'm not concerned that you're going to

     

 12  find additional violations; however, what you may find

     

 13  when you come back is we may have two or three drivers

     

 14  that are on suspension because we don't have the current

     

 15  cards on file.

     

 16              And I would be remiss if I didn't ask

     

 17  specifically.  If you find that, that we have a number

     

 18  of drivers that are not current but are suspended, is

     

 19  that considered as a violation?

     

 20              MR. PRATT:  If they've driven during that

     

 21  time without a valid medical card, yes.

     

 22              MR. HOWLAND:  No.  What I'm saying is, if,

     

 23  from the date of the expiration, we suspend them on the

     

 24  date of expiration, they're still drivers on our list,

     

 25  they're active employees, but they are suspended from
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 01  driving, that that would not be a violation?

 02              MR. PRATT:  That's correct.  And I think in

 03  this investigation, you'll find that Ms. Gagne did

 04  report -- and I don't have the numbers in front of me --

 05  but she did report numerous drivers that the card had

 06  expired but had not driven.  So none of those were

 07  listed as violations this time.

 08              MR. HOWLAND:  Then I'm much more comfortable

 09  with that position, because with the policies we now

 10  have in place, they are suspended until that is

 11  corrected, both driver and vehicle.

 12              That's all I have.

 13              MR. PARKER:  If it please the Court, may I

 14  ask a question in follow-up?

 15              JUDGE PEARSON:  Sure.

 16             *** EXAMINATION BY MR. PARKER ***

 17  BY MR. PARKER:

 18     Q.   Mr. Howland, would you please comment for the

 19  record in terms of if you have any requests that you

 20  would like to provide to the Commission regarding a

 21  suspension of any of the penalty?

 22     A.   Yeah.  The portions that I think are valid is in

 23  D, I appreciate the Commission's leniency on the $100

 24  per incident.  It is a new incident.  We're not fully

 25  aware of that.  And the same with E.  We were not aware
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 01  at all that we needed to make that notation in the file.

 02  And so we appreciate your leniency in those two areas.

 03          The -- especially in the area of B and C and F,

 04  you know, I feel that the Company has made an extremely

 05  good faith effort to correct those incidences.  It was

 06  one driver under B and it was three drivers under C that

 07  that were the cause of the issue.  And obviously those

 08  have been corrected and the new policy would not allow

 09  for that to happen going forward.

 10          And then in item F, again, we did not use a

 11  certified inspector for that process; however, we did do

 12  the inspections.  And so, you know, I would ask that the

 13  Commission consider that as they look at this violation

 14  process.

 15          We will continue to take the units to certified

 16  inspectors, and if that means we have to continue to

 17  drive 150 miles, 300 miles roundtrip, we will do so.

 18  It's an extraneous cost, and we would also ask that the

 19  Commission work with us to perhaps find inspectors

 20  closer to those locations, or if you have some insights

 21  as to inspectors that may be able to be convinced to

 22  inspect passenger vehicles in addition to trucks, that

 23  would help us to alleviate that expense.  We do have

 24  inspectors closer to several of our locations, but they

 25  refuse to do passenger vehicles; they will only do

�0062

 01  trucks.  And that was what kind of got us to this

 02  position in the first place.

 03          So the expense of doing it is not something that

 04  we're saying should prohibit us from doing it, but we

 05  would absolutely appreciate the Commission's help in

 06  working with the certified inspectors at those locations

 07  where we don't have an inspector to try to help us find

 08  someone that can do the inspections without having to

 09  travel those kinds of distances.

 10          That's all I have.

 11              JUDGE PEARSON:  Mr. Pratt, did you have

 12  anything further, or do you need a minute?

 13              MR. PRATT:  No.  Actually, I just -- I just

 14  kind of had a little bit of a response.  I wanted to

 15  clarify a point.

 16              JUDGE PEARSON:  Okay.  Sure.

 17              MR. PRATT:  So I appreciate what you're

 18  saying and I appreciate the approach you've taken.  I

 19  believe you came in and met with one of my staff, John

 20  Foster, a few weeks ago, is that correct?  Or was that a

 21  different person?

 22              MR. HOWLAND:  That was --

 23              MS. GAGNE:  No, it was Janey and --

 24              MR. HOWLAND:  And Bill Cullen.

 25              MR. PRATT:  Okay.  We are more than willing
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 01  to continue to meet with your Company officials to help

     

 02  them understand the rules and help them learn how to

     

 03  comply, so I want to put that forward.

     

 04              I'm not sure if it was discussed at the

     

 05  time, but on the vehicle inspections, PTI could hire a

     

 06  certified mechanic, or have some of the other mechanics

     

 07  certified in another location so they could do these

     

 08  inspections.  There's kind of a process you have to go

     

 09  through, but PTI could use people that have DOT

     

 10  certifications so you could do them right on your own

     

 11  premises.

     

 12              And so I'll just pass that to you.  And

     

 13  after the hearing or in the future, we could talk about

     

 14  that a little bit more so you know about that.  But that

     

 15  is an option you could consider, which would help you

     

 16  make sure you got those done.

     

 17              So just to kind of close, I guess I'd just

     

 18  like to amend my penalty recommendation based on what

     

 19  I've heard from the Company here today.

     

 20              JUDGE PEARSON:  Okay.

     

 21              MR. PRATT:  I don't change any of my

     

 22  comments about the seriousness of these or -- and I

     

 23  really wasn't intending to offend anybody by saying you

     

 24  were operating unsafe vehicles.  But my comment really

     

 25  was that there was a high potential for unsafe vehicles
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 01  because they didn't receive DOT inspections.  I call

     

 02  them being inspection light, and so we just don't know,

     

 03  and that's my clarification there.

     

 04              So based on what Mr. Howland said, I would

     

 05  agree to recommend that the Commission suspend half of

     

 06  the penalties in Violation B, C and F, which would total

     

 07  $130,500 suspended, which would mean, if I do my math

     

 08  right here, that I had recommended a penalty of

     

 09  $270,800; you suspend 130,500 of that, leaves you with a

     

 10  penalty of $140,300, on top -- and then you have to add

     

 11  the $6,700 in from the previous docket.

     

 12              JUDGE PEARSON:  That was included in the

     

 13  $270,800.

     

 14              MR. PRATT:  Yes, it was.  I'm sorry.

     

 15              JUDGE PEARSON:  That was your original

     

 16  recommendation, right?

     

 17              MR. PRATT:  Yes.  Thank you.  I'm just

     

 18  writing these down on the fly as we're going.

     

 19              JUDGE PEARSON:  Okay.

     

 20              MR. PRATT:  And then I guess my final

     

 21  recommendation would be that, yes, the Commission, if

     

 22  they accept these recommendations for my penalty and the

     

 23  suspension, that they also hold the suspension over for

     

 24  one year, that we do a reinspection in one year to

     

 25  ensure that no repeat violations have occurred.
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 01              JUDGE PEARSON:  Okay.  Anything further?

     

 02              MR. BEATTIE:  I do want to mention that

     

 03  Staff is not offering Exhibit DP-2 into the record.

     

 04              JUDGE PEARSON:  Okay.

     

 05              MR. BEATTIE:  It was a letter that is very

     

 06  similar to the one that the Company provided as an

     

 07  exhibit, and so there's no need to duplicate that.

     

 08              JUDGE PEARSON:  Okay.  Thank you.

     

 09              Okay.  So anything further from the Company?

     

 10              MR. PARKER:  Nothing further, your Honor.

     

 11              JUDGE PEARSON:  Okay.  And nothing further

     

 12  from Staff?

     

 13              MR. BEATTIE:  Nothing further.

     

 14              JUDGE PEARSON:  Okay.  Thank you.  So as I

     

 15  explained at the beginning of the hearing, I will issue

     

 16  an order within ten days of receiving the transcript,

     

 17  which is typically within seven to ten days from today.

     

 18              And I just want to thank you all for coming

     

 19  here today and we are adjourned.

     

 20              MR. PARKER:  Thank you, your Honor.

     

 21                     (Hearing concluded at 11:00 a.m.)

     

 22  

     

 23                         -o0o-

     

 24  

     

 25  
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