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INTRODUCTION
Thisisthe Commisson’sfind report regarding whether Qwest’ s performance assurance plan

(QPAP) is sufficient to ensure the local phone service market in Montanawill remain open after
Qwest obtains Section 271 approval from the Federd Communications Commission (FCC).
Evduation of the QPAP is one part of the Commisson’s analyss of Qwest’s compliance with
the public interest requirements of Section 271.

Inits orders regarding Section 271 gpplications, the FCC clearly indicates that a successful 271
gpplication must have mechanismsin place to ersure thet the efforts the regiona Bell companies
like Qwest have taken to open up their loca service markets are maintained after they win
Section 271 approval. Companiesthat have obtained 271 approva to date have demonstrated
anti-backdiding measures are in place to assure future compliance by implementing a
performance assurance plan. The FCC identifies five key characterigticsit looks for when
evauating whether a performance assurance plan satisfies the public interest. According to the
FCC, a plan should contai nt

Potentid liability that provides ameaningful and sgnificant incentive to comply with the
plan’s performance standards,

Clearly articulated, pre-determined measures and standards that encompass a
comprehendve range of carrier-to-carrier performance;

A reasonable structure that is designed to detect and sanction poor performance when it
oCCurs,

A Hf-executing mechanism that does not open the door unreasonably to litigation and
apped; and

Reasonable assurance that the reported data are accurate.

Qwedt’s performance assurance plan was addressed by the participants in written comments, in

two separate in-person workshopsin August 2001, and in briefs. John Antonuk, the consultant
hired by the nine Sates participating in the QPAP proceeding to conduct the workshops, issued
hisReport on Qwest’ s Performance Assurance Plan on October 22, 2001. Antonuk was hired to
conduct these workshops after the predecessor post-entry performance plan (PEPP) collaborative



Docket D2000.5.70 Final Report —Performance Assurance Plan 5

process had ended without Qwest and competitive loca exchange carriers (CLECS) achieving a
consensus plan. In his Report, Antonuk reviewed the issues raised by the participants and made
recommendations regarding the QPAP for Commission consideration. Participantsin the
Montana PSC docket that filed comments in response to Antonuk’ s Report were Qwest, AT&T,
Covad Communications, Montana Consumer Counsdal (MCC) and WorldCom. Qwest attached
to its comments a redlined version of the QPAP which, according to Qwest, incorporated
Antonuk’ s recommendations into the plan. This redline version of the QPAP is posted on the
Commission’sinternet webste at thislocation:  http://psc.gtate.mt.us'tcom/tcom.htm

The Commisson issued its preliminary report on the QPAP on February 4, 2002. The
preliminary report summarized Antonuk’s Report as well as the comments filed on the Report.

Participants in this proceeding were invited to comment on the preliminary findingsin the
preliminary report. Qwest, AT&T, Touch America (TA), Montana Telecommunications
Asociation (MTA) and the Montana Consumer Counsel (MCC) submitted comments on the
preliminary report. In thisfina report, the Commission revises the preliminary report to add
summaries of participants comments followed by the Commission’sfina decisons on the
QPAP issues.

SUMMARY OF ANTONUK’SREPORT, PARTICIPANTS COMMENTS,
COMMISSION PRELIMINARY FINDINGSAND PARTIES COMMENTS, AND
COMMISSION FINAL FINDINGS

There are many recommendations made by Antonuk in his Report that were uncontested by the
participants in this proceeding. Unless otherwise addressed in this report, the Commission

adopts those recommendeations.

The more genera comments of the parties regarding Antonuk’ s Report include thefallowing. In
its comments WorldCom concurs in the exceptions AT& T takes to the report and joinsin the
arguments AT& T raises to support WorldCom'’ s positions taken herein. The MCC filed
comments that take exception to severa aspects of the Antonuk’s Report. Covad asserts that the
sole criterion by which to measure the QPAP is by whether it “fosters competition in the local

! Bell Atlantic New York Order 15 FCC Rcd at 4166-67, para. 433.
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exchange market.” Achieving this god depends on afinding that Qwest’s entry into the long
distance market isin the public interest.  In regards to this Montana PAP, the public interest test
is met only when amechaniam isin place to ensure that the local market is irreversibly open to
competition and that wholesde service qudity will not deteriorate after Quwest receives 271

relief. Asincumbents lack the incentive to help competitors, Covad adds that the FCC strongly
encourages monitoring of post-entry wholesale service performance by a PAP and the ultimate
question Commission must address is whether to accept Antonuk’ s resolutions or adopt positions
advanced by others.

Participants adso submitted generdl observations regarding the Commission’s preliminary report.
According to Qwest, the Commission should evauate the QPAP based on the FCC' s established
criteria under Section 271’ s public interest stlandard, not based on the Commission’s own view of
what the QPAP should include. Qwest assartsthat severd of the Commission’s preliminary
findings should be reversed in light of FCC precedent, the abbsence of record support for rejecting
Antonuk’ s recommendations, and the compromises Qwest agreed to in the plan in order to
achieve consensus. MCC says the Commission’s preliminary findings are reasonable and

balance the interests of Qwest the compstitive loca exchange carriers (CLECs). MTA asserts
the Commission must give itsdlf the tools to preserve and promote competition and the meansto
redress unfair practices. MTA adds that the Commission should bring common senseto
implementation of the Act and avoid legdistic obfuscation. TA claims the proposed QPAP does
not meet the FCC' s expectations because the proposed pendty levels are too low to keep Qwest
from engaging in anticompetitive behavior, the plan does not accuratdly measure the harm that
Qwest’s noncompliant performance can cause CLECs, and it underestimates Qwest’s ability to
act anticompetitively, even though Qwest may be in gpparent compliance with the plan. TA
characterizes the QPAP in its current form as “window dressing” that hides the truth that thereis
no regulatory backstop to prevent Qwest from anticompetitive behavior. TA objects to the use of
parity asthe principa standard for measuring performance and aleges they do not accurately
reflect harm to CLECs by Qwest’ s actions, clams many of the plan’s performance measures are
meaningless, proposes that billing measurements be weighted the same as ordering and repair
measurements, and recommends dimination of dl cgpsintheplan. Initscomments AT&T
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dates to agree with most of the Commission’s preiminary findings. AT& T adds that the FCC
has indicated that the Commission, not Qwest, has authority to implement and control the QPAP.

The gtructure of this report mirrors the organization of Antonuk’s Report and groups issues
raised by the participants under five sections. Each section corresponds to the five QPAP

characterigtics outlined by the FCC in its orders on performance assurance plans.

|. MEANINGFUL & SIGNIFICANT INCENTIVE
A. Totd payment ligbility.

1. 36% of intrastate net revenues standard. Antonuk agreed with Qwest thet the
appropriate amount of revenue to place at risk each year under the QPAP is 36%
of Qwest’s 1999 net intrastate revenues as reported to the FCC on its ARMIS
return. For Montana, the 36% standard results in Qwest having $16 million at

risk each year under the QPAP. Antonuk reasons that the FCC has approved this

amount as it provides a meaningful incentive to provide adequate performancein
its 271 orders in other ates. He finds the 36% standard an appropriate sarting
point, to be examined again in the context of al the other QPAP provisons
affecting Qwest’ sincentive to perform.

Covad comments

Covad opposes a 36% hard cap because it will under compensate CLECs, is
incongstent with the purpose of a performance assurance plan, is not in the public
interest and should be rgected. Annua caps may under compensate CLECs. The
“injustice of undercompensation” is underscored by the fact that CLECs receive
no compensation for the numerous orders that are cancelled when Qwest’ s service
quality isdeficient. Asthe cagp servesonly to limit Qwest’ s exposure to pendties,

it is counter-intuitive as caps are only reached when pendties are insufficient
incentive for Qwest to provide adequate service qudity. Based on arecent
Colorado Commission order, Covad recommends changes to the QPAP. Asthe
Colorado Commission ordered, there should be a soft, procedural, cap and instead
of a 36% procedural cap, Covad recommends New Y ork’s 44% cap. Covad notes
the Utah Commission Staff’s observation that the New Y ork Commission raised
the cap to 44% “ after the failure of an initid 36% cap.”
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Commission priminary finding: Because the amount of any proposed cap is
inseparable from the below issue of procedurd versus absolute caps, the
Commisson’sfinding follows the latter discussion.

2. Procedura cap vs. absolute cap. Instead of either a procedural cap (which can
riseif Qwest’s performance under the plan is so bad that its payments exceed the

amount of the cap) or an absolute cap (which could not be raised no matter what),
Antonuk prefersa*“diding” cap that has the following attributes:

The Commission could order the 36% cap to increase by no more than 4
percentage points when the cap is exceeded by 4 percent or more for any
24-month consecutive period, if:

= the Commission finds Qwest could have stayed under the cap
through its reasonable and prudent efforts, and

= that finding has been made after the Commission reviewsthe
results of root-cause andyses and has provided Qwest the

opportunity to be heard.

The Commission could order the cap to decrease by no more than 4
percentage points when Qwest’ s total payment liability is 8 or more
percentage points (i.e., 26% or less) below the cap amount for 24
consecutive months, if:
= the Commission finds the performance results occurred because of
an adequate Qwest commitment to provide adequate service, and
= that finding is made after dl interested parties have an opportunity
to be heard.

The diding cap gpplies to the next 24-month period beginning at the
completion of the first 24-month period, provided that the maximum cap

increase is 8 percentage points and the maximum cap decrease is 6 points.
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Qwest comments

Wheress it deviates from the “hard 36% annua cap”’, Qwest finds Antonuk’s
approach reasonable and amends the QPAP (Section 12.2) to alow the cap to
range between 44% and 30%.

AT&T comments

AT&T objectsto Antonuk’s “diding cap” proposa because: (1) it providesfor a
4% increase to the cap only after CLECs have been denied payments due to the
cap for 2 years, during which time Qwest could exceed the cap for months at a
time with impunity; (2) the FCC has never authorized a plan where totd liability
was less than 36% of net intrastate revenues, yet Antonuk’s proposal dlowsthe
cap to decrease down to 32%; (3) the diding cap proposa was not advocated or
requested by any party, including Qwest. AT& T recommends as better solutions
to the cap issue ether the Utah Staff proposa or the Colorado approach. The
Utah Staff proposal raises the cap to 44% of net intrastate revenues as the New
Y ork commission did, and provides for up to a 4-percentage-point increasein the
cap if Qwest exceedsthe cap for 12 straight months. In Colorado, according to
AT&T, thereisno cap on Tier 1 payments (to CLECS) but Tier 2 payments (to
states) are subject to a procedurd cap. The Colorado commission may raise the
cap if Qwest’s payment liability equas or exceeds the annua cap for two
consecutive years or if two consecutive months worth of payments equa or
exceed one-third of the annua cap. AT& T notes that Bell South’s recent 271
gpplications to the FCC for Georgia and Louisanaincluded performance plans
that, in Georgia, puts 44% of Bell South’s 1999 intrastate net revenues at risk and,
in Louidana, does not limit Bell South’s payment ligbility (dthough it includes a
procedural cap of 20% of 1998 net revenues).

MCC comments

MCC finds unnecessary the raising and lowering of caps as resolved in the

Report, the so-cdled “diding scal€’, and instead favors Qwest’s 36 % cap
proposa. MCC finds the cap reasonable for severa reasons. (1) the incentive risk
is subgtantia and will likely encourage service and performance a parity to what
Qwedt’sretall customersreceive, (2) diding caps are potentialy harmful and
should be changed based on evidence explaining why performance declines and
(3) achanged cap may trigger less acceptable performance for the mgority of
Qwest’ sretail customers.

Covad comments
Adjusting the cap upward or downward is not acceptable to Covad.

Commisson priminary finding: The Commission is presented with four
different options regarding the annua cap on tota payment liability. Some key
benefits and drawbacks of each option are explained below:

1. Antonuk’s proposd for a“diding cap.”
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Antonuk determines that, because there is not much experience anywhere
yet with performance assurance plans, it would be prudent to alow
movement of the cgp — up or down --- within aconfined range in certain
defined circumstances. Qwest prefers the hard 36% cap, but agreed to
incorporate Antonuk’s proposa instead. AT& T, Covad and MCC
objected to the diding cap proposa for the reasons identified above.
Chief objections are that the FCC has never approved a plan that dlows
the cap to decrease below 36% and that the proposal dlows too much time
to pass between Qwest’s noncompliant performance in excess of the cap
and implementation of ahigher cap. Essentidly, thisis a procedurd cap
with undesirable attributes.

2. "Hard” cap of 36% of net intrastate revenues.

The FCC has found the 36% standard sufficient to creete a meaningful and
sgnificant incentive to perform for other Bell operating companies

seeking 271 relief. MCC recommends the hard 36% cap. AT&T and
Covad object to ahard cap because it could result in Qwest not providing
compensation to CLECs who had been harmed by Qwest’ s noncompliant
performance.

3. AT&T and Covad dso argued that the cap amount should be set a 44%
rather than 36%.

4. “Procedural” cap of 36% of net intrastate revenues.

Antonuk found that a procedural cap exposes Qwest to unknown risk. He
reasons that, just as CLECs are able to decide whether the costs of
entering the competitive loca market are too high, so should Qwest. A
procedura cap reduces Qwest’ s ability to determine its payment liability
exposure under the QPAP. Qwest and MCC do not support a procedural
cap. AT&T and Covad support the Colorado approach to a procedura

cap.

Of the above options the Commission finds that a 36% procedurd cep is
preferable to the other options. The Commission invites comments on how to
implement a 36% procedurd cap. Comments should address the criteria by which
the cap would rise and, if so, how high it may rise.

Comments on Commission’s preliminary report - Parties commenting on these
issuesinclude AT&T, MCC, MTA, TA and Qwes.

AT&T supports the concept of a procedura cap but would still modify the
Commission’s preliminary report. In place of the 36% procedura cap, AT&T
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recommends the Bell South and Louisiana PUC's approach. That approach
applies a 36% procedura cap to net revenues for both Tier | and I remedies.
With this approach the BOC pays up to the procedural cap, if otherwise exceeded,
and then mudt file a petition, within 30 days, to show why it should not pay
amountsin excess of the procedura cap. The Commission could decide“...to
absolutely cap the payments at 36%, set a higher cgp or to alow the paymentsto
continue until Qwest provides nondiscriminatory service.” However, AT& T

notes, the Louisana PUC ordered a rolling twelve-month, not an individua
monthly, cap.

MCC concurs with the Commission’s 36% procedural cap and adds that the cap
should gpply on an annud basis and that a change in the cap should only be
consdered after the first year of operation and only then if a party demonstrates

just cause.

As regards the presence of meaningful and significant incentives, MTA’s genera
comments include that the incentive to comply with performance standards must
be congdered in light of “natural” market incentives of compstitorsto prevail in
markets they serve. Whereas Qwest must satisfy The 1996 Act’s checklit, it is
unnatural in competitive markets for a company to welcome competition. As
evidenced in the CLEC Forum, Qwest keepsiits retail customers when it provides
insufficient wholesale service to competitors. MTA reasons that the incentive to
perform mugt at least be equa to the incentive to “besat the competition” as
otherwise Qwest is rewarded by maintenance of ahold on retail markets. In turn,
QPAP isabout Qwedt’s ability to keep open its markets in the face of incentives
to do the reverse and while MTA commends Qwest for efforts to meet The 1996
Act’'s checkligt, the QPAP must ensure that progressis sustained. Thus, the
“public interest test is met only when amechaniam isin place to ensure thet the
loca market isirreversbly open to competition and that wholesde service qudity
will not deteriorate after Qwest receives 271 relief.” MTA next recites the

essence of the Commission’s concern (seel. A. 7 below) about the rdation
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between the cap (lidbility limit) and tax deductibility of payments. MTA
esimates that if the effect is to reduce tax obligations by one third, the actud
liability that corrdlates to Qwest’s $16 million annud risk is only about $10.5
million. MTA questions whether thisligbility is Sgnificant enough of an

incentive for Qwest to perform in compliance with QPAP. In thisregard, MTA
concurs with AT& T’ sand Covad' s argument that the result will be that Quwest
will not compensate CLECs harmed by Qwest’s noncompliant performance. To
avoid Qwedt’s“maxing out” its liability, after which it may “underperform with
relative impunity”, MTA recommends no limit on Qwest’ stota payment liability.
MTA notes that Colorado’s Commission imposes no cap on Tier 1 payments.

TA assarts that the Commission’s penalty proposa will not dissuade Qwest from
behaving anticompetitively. TA likens the proposed pendty level to a$5 parking
ticket and adds that the Commission should recongider its 36% cap particularly in
the early stages and delete dl caps from the plan. Itisinthe“early stages’ that
Qwedt’s performance may cause the most harm for competitors. Once Qwest has
arecord of good performance, that is better for CLECs than Qwest provides its
own customers, then a 36% procedural cap may be reconsidered. Thisissue can
be revigted during the periodic review.

Qwest comments that the Commission’s review of the four options is misplaced.
Instead, what is relevant is whether the method of capping fals within a*zone of
reasonableness’, as established by FCC precedent generaly and the FCC's
approva of a36% hard cap in the Texas plan. Qwest adds that the Commission’s
choiceisunexplained. Qwest notes that due to the incentive Qwest would then
have to favor CLEC customers that the MCC supports a 36% hard cap and
strongly opposes increasing the cgp above that level. Findly, Qwest holds that a
procedura cap isno cap a dl and it has the potentid for unlimited financid
exposure and adds it needs assurance of the uppermost limit of itsligbility. Qwest
concludes this item by asserting to not object to Antonuk’ s proposal or to a 36%
hard cap but asserts the Commisson’s dimination of the cap is unjudtified.
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Commisson'sfinding:  The Commission finds merit in staying the course of a

36% initid procedura cap. The Commission agreesthat it is aso reasonable to
make the 36% cap an annua cap. So long as Qwest maintains adequate
performance, Qwest does not risk exceeding the cap. If however, Qwest’s
performance is not adequate and the cap would otherwise be exceeded on an
annud bas's, then upon petition the Commission will congder raising the ceiling,
and it will do so on an expedited bass. The Commission notesaso the MCC's
support for the 36% procedura cap in the Commisson’s preliminary order. The
Commission declines requests to diminate the Tier 1 cap.

3. Tier 1 percentage equdization when cap isreached. If thecapisreachedina

year, a problem may occur due to the operation of a cap: while CLECs who incur
noncompliant service from Qwest up to that point receive compensation, CLECs

who incur noncompliant service after the cap is reached receive no compensation.
To address this problem, Antonuk recommends the following method of

equalization at the end of each year when the cap is reached:

a  Theamount by which any month's total payments exceed 1/12'" of
the annua cap shal be apportioned between Tier 1 and Tier 2 according to
the percentage that each Tier bears of the total payments for the year to
date. Antonuk refersto the results of this calculation as the “tracking

account.”

b. Tier 1 excesswill be debited againgt ensuing payments that are due to
each CLEC by gpplying to the year-to-date payments recelved by each a
percentage that generates the required total Tier 1 amount.

c. Thetracking amount will be apportioned among dl CLECs so asto
provide each one with payments equd in percentage to its tota year-to-
date Tier 1 payment calculations.
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d. Thiscdculation beginsin the first month that payments are expected
to exceed the annua cap and continues in each month of that year. Qwest
will recover any debited amounts by reducing payments due from any
CLEC for that month and any succeeding months as necessary.

Qwest comments

Qwest does not oppose Tier 1 equalization. Qwest incorporates Antonuk’s
language into the QPAP (12.3) but with some changes it views necessary to
clarify the operation of the complex process. Because QPAP monthly payments
may fal below or exceed the monthly cap, accounts must be baanced using year-
to-date payments and a cumulative monthly cap.

Commission preiminary finding: The Commission finds merit in Antonuk’s
recommendation to equaize paymentsto CLECs. Because Qwest modified
Antonuk’ s recommendation, the Commission invites comments on how Qwest
proposes to implement Antonuk’ s recommendation. (See QPAP Section 12.3))

Comments on Commisson's preiminary report  Parties commenting on this
issueinclude AT& T, MTA, TA and Qwest.

AT&T interprets the Commisson’s preliminary filing to alow only Qwest to
comment. AT& T adds, however, that if a procedura cap isingtituted, the need
for equdization principles wanes and when the Commission conducts an inquiry
after Qwest attains a cagp, payment equaization can be determined, if any is
aopropriate. If ahard cap is set and the Commission finds that equdization is
appropriate, the QPAP needs revising to indicate that equdization will be
considered in a procedura cap hearing.

MTA comments that the net effect of the complex percentage equalization
formulaistha Qwedt’ s liahility varies inversdly with the harm it causes. Once a
cap is reached the more Qwest underperforms the less CLECsindividualy and
collectively receive. Thisisthe opposite effect the PAP is designed to achieve.
MTA disagrees with Antonuk’ s view that equdization isa solution asit fallsto
provide meaningful and sgnificant incertives. And once the cap is achieved
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Qwest may “underperform without additiond incentives to perform” with
negative consegquences on CLECs. The solution is no cap, not a complicated
percent equdization formula.

TA assartsthat if Qwest is serious about opening local exchange market to
competition, then it should embrace no cap. Since Qwest favorslimiting its
lighility it clearly does not plan to offer quaity service to competitors. TA finds
no need for the complexity of cgps and the Tier 1 equdization. The heart of the
issueis not addressed by equdization but by the remova of caps.

Because QPAP payments may exceed the monthly cap intermittently Qwest
comments that the balancing account must be performed using year-to-date
payments and a cumulative monthly cap. Qwest believes that its modifications of
Antonuk’ s proposal achieve this purpose. Qwest addsthat AT& T, COVAD and
WorldCom do not object to Qwest’ s recommendation in a Washington State PUC
proceeding.

Commisson'sfinding: The Commission finds merit in equdization. Tier 1

equalization is not designed to be an incentive to perform. Rather, it servesthe
purpose of equity: no CLEC isdenied Tier 1 paymentsif and when Qwest
payments would exceed the cap on amonthly basis. If on an amnua basisthe cap
would also be exceeded, then upon petition and based on good cause it may be
increased. Thus, the need for equdization does not wane when combined with a
procedura cap. The cap isahbinding constraint on Qwest’srisk during any
particular year, acondraint that may be lifted if performance iswoefully
inadequate.

4. Owest’ smargind costs of compliance. Because he found no evidence to

enable its use, Antonuk rejects the New Mexico Staff’ s proposd to inquire
about Qwest’s marginal costs of noncompliance and not the size of the
payments to CLECs.
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Comments on Commission’s preliminary report - Although the Commisson’'s

Report makes no preiminary finding on Qwest’s margind compliance codts,

MTA takes issue with Antonuk’ s regjection of the New Mexico staff proposal.
New Mexico Staff asserts that a proper inquiry is about Qwest’s margina costs of
noncompliance and not the size of the paymentsto CLECs. MTA adds that the
PAP is about incentives to perform.

Commisson'sfinding: The Commission disagrees with MTA that the above
mechanisms for establishing caps, gpportioning penaty payments between Tier 1
and 2 etc., should be reconsidered and that the New Mexico Staff proposa should
be implemented. The proposal by the New Mexico Staff wasin lieu of Qwest’s
hard cap, not the procedura cap adopted herein. The procedura cap can be

increased if good cause exists to do so.

5. Continuing propriety of a cap based on 1999 net revenues. Antonuk rejects
ELI/Time Warner/XO Utah's proposal to not aways base the cap on 1999 net
revenues. Antonuk reasonsit is preferable to rely upon the firm amount
represented by the 1999 net revenues than it would be to accept the uncertainty of
the amount of the cap fluctuating up or down.

Covad comments

Covad disputes Antonuk’ s decision to aways base caps on 1999 net revenues and
prefersamore recent -- year 2000 ARMIS-- basis. Covad's principa reason is
the inability of 1999 data to capture post Qwest-US West merger efficiencies and
economies. Covad concludes that the source data must be reviewed regularly to
ensure Qwest’ stotal exposure “remains constant.”

Commisson preiminary finding: The Commission agrees with Covad thet the
cap amount should be revised yearly to reflect the company’ s most recently
reported amount of net intrastate revenues.

Comments on Commission’s preliminary report  Qwest comments that Antonuk

correctly recognizes that by updating the cap each year will not keep Qwest’s
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ligbility constant and thet it “appears’ preferable to rely on afirm dollar amount
instead of taking unknown and unknowable risks. Qwest notes Antonuk’s
recognition, that Qwest’ s net intrastate revenue is as likdly if not more likely to
decrease rather than incresse in future years, and that a higher cap may result if
based on 1999 amounts. Qwest prefers a cap that is based on known data so that
its maximum potential exposure is known. Qwest adds that the plans for Texas,
Kansas, Oklahoma, Arkansas and Missouri provide for annua reviews and
decreasesin the cap — the most recent FCC approved plan relies on 1999 ARMIS
data. If, however, the Commission is not persuaded by Antonuk’s rationde for a
fixed cap, Qwest does not object to an annual recaculation so long as the
following language isincluded in the QPAP:

The cap shall be recalculated each year based on the prior year’'s
Montana ARMISresults. Qwest shall submit to the Commission
the calculation of each year’s cap no later than 30 days after
submission o f ARMISresults to the FCC.

Commisson' sfinding: The Commission continues to find merit in an annud
update to reflect Qwest’s most recently reported intrastate revenues. The QPAP

language Qwest suggests appears congruent with this finding.

6. Likdy paymentsin low-volume gtates.  In noting that the QPAP will provide

for minimum payments, Antonuk addresses the New Mexico Staff concern that
the QPAP will not provide Quwest with sufficient incentive to provide compliant

srvicein sates with low order volumes.

Comments on Commission’s preiminary report  Inits comments, MTA linksthis
issue with another that is discussed below (I1. H. Low volume CLECS). Although
the Commission’s Report makes no preiminary finding on the issue of payments

in low volume states, MTA submits that the minimum payment appears to be
$5,000, except that the “resulting total payment amount to CLECs will be
gpportioned to the affected CLECs based upon each CLEC' s relative share of the
number of total servicemisses” MTA is concerned that the combined effect of
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three provisons al serveto limit Qwest’ s ligbility in low volume, developing
markets. The three provisonsinclude: (1) QPAP saddressng CLEC volumesin
the “range of 10to 100" (2) that parity or benchmark standards will use the
aggregate volumes of participating (PAP) CLECs and (3) that the QPAP
addresses low volumes by adding sufficient consecutive months of data so as not
to require a 100% performance result. To expand, MTA disagrees with
Antonuk’ s finding that the so-called “one-miss’ standard occurs only 8% of the
time: CLECs should not be pendized due to their newnessand smdl sizein
developing markets. Rather, MTA holdsthat it is the nascent and small
competitors that need protection from the occasiona but significant “miss.”
Therefore, MTA recommends ether eiminating the qudifiersin “ Sections 10 and
2", that aggregate volumes and that add consecutive months so that a 100%
performance result is not required, or adding language that provides minimum
payments or other remedies in low-valume Situations under an expedited dispute

resolution process.

Commisson’'sfinding: In responseto MTA’s comments, severd Commission
findings arerdevant. Firg, in his Report, Antonuk states that the QPAP' s

provison for minimum paymentsis the direct way to address the New Mexico
gaff concern (see Section 10.2). In the case of developing marketsthereisa
minimum payment of $5,000 per sub measurement (see QPAP Section 10.0), an
amount that is gpportioned among CLECs based on relative shares of the number
of total service misses. Given these three products and seven sub-measurements,
the combined payments to CLECs in Montana could, based on these minimum
payments aone, amount to atotal of $1.26 million per year. Second, the
minimum payment to any particular CLEC for which Qwest missed any measure
applicable to alow-order volume CLEC is $2,000 times the number of monthsin
which at least one payment was made to the CLEC (see, however, QPAP Sections
6.2 and 6.4, and I11. G infra). Therefore, there are minima paymentsto CLECs
callectively and individudly in the case of alow-order-volume CLEC. Third, the
Commission is not persuaded by MTA'’s recommendations. The “qudifiers’
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MTA suggests be diminated as one option refer generaly to sections“10 and 2°
but provide no specific and clear connection to the balance of the QPAP. The
Commission does not agree that these parameters, and the purposes they serve,
should be reopened to debate along with the balance of the QPAP. Asfor MTA’s
dternative, an " expedited digpute resolution process,” to provide minimum
payments seems to shelve the QPAP nearly in its entirety and open up to dispute
how much money MTA wantsaCLEC to get. There dready are minimum
payments for CLECs. The Commisson notes here that there must be escaation
for payments involving consecutive month misses as required by Antonuk
(Report, p. 59, and QPAP Section 6.2.1) for low-volume CLECs (see Section
2.4).

7. Deductibility of payments. Antonuk dismisses WorldCom's concern that
Qwest may be able to deduct QPAP payments for income tax purposes because
the QPAP in this respect is no different than other performance assurance plans
considered by the FCC.

Commisson preliminary finding: The Commission sees arelation between the
income tax deductions Qwest may take for QPAP payments and the earlier issue
of Qwedt’stota payment liability. Qwest appearsto assert that if a36% capis
combined with 1999 ARMI S net revenues, it will face about a$16 million dollar
exposure in Montana. However, the net impact of such a pendty islessdueto
Qwest's gpparent right to tax offsetsfor Tier 1 and Tier 2 payments2 If payments
to CLECs or to a state are offsets to tax obligations, then while the purpose of
such paymentsis, in part, achieved, unless the consequence on Qwest of such
payments was designed to account for tax effects, the objective is not achi eved
This, in part, is one reason a 36% hard cap is favored less than a procedural cap.
The Commisson isinterested in further explanation on how the tax offsets are
shared between state and federd tax obligations, by how much Montana tax
revenue might decrease with the offset and if there isarollover provison in the
tax code that permits Tier 1 and/or Tier 2 payments to offset tax obligationsin
years subsequent to the year in which the payments were actualy made.

2 See Qwest’ s response to data request PSC -144.
3 See Qwest’ s response to data request PSC -146.
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Comments on Commission’s preliminary report MTA, TA and Qwest comment

on the Commisson’sfinding. MTA comments that deductions render an
insufficient exposure even less significant and meaningful (seel. A. Land 2.).

If, as Antonuk argues, a PAP is to “sanction poor performance,” then TA asserts
that penaty payments should not be deductible such that Qwest’s sanctionis
lessened by ataxpayer subsidy. TA adds that Qwest’ s ability to deduct payments
argues againg the existence of a cap.

In its comments, Qwest asserts that the FCC has found useful ayardstick based on
ARMIS pre-tax revenue data. Qwest finds the FCC action a controlling precedent
for Montana. If the Commission chose a $16 million post-tax ligbility, Qwest

risks $56 million of Montana net revenues. Qwest concludes that no party
suggests Qwest put at risk more than 36% of revenues, and as evident in MCC
comments “precisdy the oppositeistrue.”

Commisson'sfinding:  The Commisdon finds that its concern over the

deductibility of payments for tax purposes remains one reason to adopt a 36%
procedura cap. No party responded to the Commission’ sinvitation to comment
on the relation between federa and state tax obligationsin relation to Tier 1 and 2
payments.

B. Magnitude of payout levels.
Antonuk rejects CLEC clamsthat the QPAP payout levels are too low. He finds
the payout information that Qwest submits to demonstrate that Qwest’s cost of
noncompliance is significant and substantia under the QPAP.

C. Issuesrdated to compensation for CLEC damages.

1. Relevance of compensation asa QPAP goa. Antonuk rejects arguments (Z-
Tdl’sand others) that the purpose of a PAP isto create incentives to detect and

sanction poor performance, not to compensate CLECs for harm, and that the
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payments to CLECs are not liquidated damages. Antonuk adds that the FCC
couchesitstest in terms of incentives, but an dementary legd principle in the
field of remediesis the public interest in holding parties responsible for the
damages they cause to induce them to behave in ways to avoid such harm.
Antonuk concludes it is gppropriate for the QPAP to address the issue of CLEC
compensation for contractual damages, and it is gppropriate that the QPAP
liquidate such damages.

AT&T comments

AT&T objectsto Antonuk’ s position that the QPAP is aliquidated damages
contract. AT&T arguesthe QPAP issmilar to acommercid liquidated damages
contract, but there are important differences, such as: the QPAP s main purposeis
to ensure that Qwest continues to deliver compliant service to CLECs, Qwest
offersthe QPAP in order to meet the public interest requirements of Section 271,
the QPAP contemplates substantial governmentd intervention and contral; the
SGAT (which includes the QPAP) is mandated by the federa
Tdecommunications Act; Qwest isrequired by law to negotiate in good faith; and
dtates receive payments under the QPAP absent any contractud relationship with
Qwest.

Covad comments
Covad assarts that the SGAT into which the QPAP isfolded is not an “ordinary
commercid contract” but rather a“hybrid” contract.

Commisson priminary finding: The Commisson finds thet, while the
QPAPissmilar to atypicd commercid liquidated damages contract
between two parties, it dso serves other purposes such as those identified
INAT& T scomments.

Comments on Commission’s preliminary report MTA and Qwest comment on
the Commission’sfinding. Qwest argues that the QPAP is not different from any

other liquidated damages contract, that it is designed to provide a salf-executing
payment mechanism that will not unreasonably lead to litigation, and that the

FCC has approved other performance assurance plans where the payments were
expresdy characterized as“liquidated damages.” Qwest notesthat AT&T's
argument in response to Antonuk’ s report that Qwest is required to negotiate in
good faith is not relevant here. Qwest clamsthe QPAP is not mandated by the
Telecommunications Act. Rather, Qwest assartsit offers the QPAP to the FCC as
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acondition for interLATA entry. According to Qwes, the atachment of the
QPAPto the SGAT does not mean that established principles of contract law
regarding liquidated damages can be disregarded.

MTA concursin the preliminary finding, but notes there are severa QPAP
provisons tha limit Qwest’ sligbility and, therefore, dilute or diminate the

QPAP sincentive gods. MTA argues that Antonuk conceded that the FCC
“couchesitstest in terms of incentives,” but then disregarded this statement and
reverted to legdidtic principles. MTA suggests the Commission keep in mind the
need to maintain QPAP incentives.

Commisson'sfinding The Commission’sfinding remainsthe same. The QPAP
issmilar to atypica liquidated damages contract between two parties, but aso

serves other purposes. Thefinding here goes hand in hand with the finding below
regarding CLEC remedies. Here, the Commission continues to find that, while
the QPAP is smilar to aliquidated damages contract, there are important
differencesascited in AT& T's and Covad's earlier comments and in the
Commission's prliminary finding. In the relaed finding below regarding CLEC
remedies, the Commission finds that the QPAP should not preclude CLECs from
seeking to recover extraordinary losses that result from Qwest's alleged failure to
provide service in compliance with the QPAP. If the Commission agreed with
Antonuk’ s conclusion and Qwest’ s argument that the QPAP is dtrictly aliquidated
damages contract, CLECs would be precluded from seeking such recovery.

In its comments, Qwest points to the FCC' s gpprova of the Texas and other
sates Texas-based performance assurance plans which included express
characterizations of the payments to CLECs as “liquidated damages.” The
Commission responds that the FCC has dso made clear in its 271 orders that
dtates retain discretion as to the structure of performance assurance plans and that
individua gtate plans may vary. For example, when congidering the Pennsylvania
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performance assurance plan for Verizon, which included sgnificant differences
from both the New Y ork and Texas plans, the FCC said:

As stated above, we do not require any monitoring and
enforcement plan and therefore, we do not impose requirements
for its structure if the state has chosen to adopt such a plan. We
recognize that states may create plans that ultimately vary in their
strengths and weaknesses as tools for post-271 authority
monitoring and enforcement.*

In another Section 271 order, the FCC said:

As the Commission has recognized, individual state PAPs may
vary, and our task is to determine whether the PAP at hand falls
within a zone of reasonableness and is “ likely to provide incentives
that are sufficient to foster post-entry checklist compliance.” ®

The Commission' s finding hereis in accordance with the FCC' s conclusions that
individud plans may vary from dtate to sate and that there are no set
requirements for plans structures, as long as they meet the FCC' s “zone of
reasonableness’ test and provide sufficient incentives to foster continued checklist

compliance.

2. Evidence of harm to CLECs Antonuk finds Qwest to argue correctly that
CLECsdid not provide evidence in this proceeding to show what their damages
had been or would be.

AT&T comments

AT&T clamsthat once Antonuk decided the QPAP is aliquidated damages
contract, as opposed to being smilar to one, he then took the CLECs to task for
falling to quantify their damages. AT& T arguesthisis aburden placed on it
ingppropriatdy by Antonuk, but even so, claims it was prohibited in this
proceeding from providing evidence of damagesit suffers when Qwest's sarvice
isnoncompliant. According to AT& T, examples of damages include the costs of
unutilized or underutilized AT& T personnd, equipment and marketing due to
Qwedt'sfailure to provide service to AT& T, goodwill costs, and customer service
cancelaions, including possble cancellations of other services such as cable,

“ Verizon Pennsylvania Order, FCC 01-269 (rel. September 19, 2001) at 1 128.

® Verizon Connecticut Order, FCC 01-208 (rel. July 20, 2001) at ] 77 (footnote omitted).
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wireless, toll and cable modem. AT&T arguesit is not possible to quantify CLEC
damages.

Commisson priminary finding: No finding or comment is necessary.

Comments on Commission’s preliminary report Qwest reiteratesiits

support for Antonuk’ srgjection of AT& T’ s clam that it was prohibited at
the QPAP workshop from introducing evidence of the harm it had
experienced as aresult Qwest’ s dleged discriminatory treatment.

Commisson'sfinding: Again, no finding or comment is necessary here.

3. Precluson of other CLEC remedies. Sections 13.5 and 13.6 of the QPAP treat
Tier 1 payments as liquidated damages which are designed to provide an

exclusive remedy to compensate CLECs for damages resulting from Qwest’ s poor
sarvice. Inreturn for the right to such payments without having to prove harm,
Qwest would secure the assurance that other damages arising from the same
performance will be waived. Qwest aso assarts that the offset provision of the
QPAP (Section 13.7) would apply to non-contractua remedies. CLECs disagree,
arguing they should not be foreclosed from seeking other remedies. Qwest’s
reply brief commits to not preclude non-contractud lega and regulatory dams,

but Antonuk finds Sections 13.5 and 13.6 unclear and inconsistent when taken
together. Antonuk adds that the same need exists to ensure that from any such
recovery there is deducted in one way or another the contract damages amount for
which the QPAP should provide. To remedy the inconsstency, and to make clear
that the QPAP alows CLECSs to recover noncontractua damages, Antonuk strikes
most of Section 13.6, replacing the stricken language with a provison requiring a
CLEC to eect ether (a) the remedies otherwise available by law, or (b) those
available under the QPAP and other remedies as limited by the QPAP. Thus,
CLECs may sdlect dl or none of the QPAP remedies. CLECs decting QPAP
remedies are not precluded from seeking recovery under noncontractual theories

of liability those parts of damages that are not recoverable under contractua



Docket D2000.5.70 Final Report —Performance Assurance Plan 25

theories of ligbility (e.g., federd enforcement under 271(d)(6), antitrugt, tort and

consumer protection remedies).

Qwest comments

Qwest does not oppose Antonuk’ s preclusion of other CLEC remedies and asserts
that its modified QPAP (13.6) incorporates Antonuk’s “three-factor” test
concerning aternative remedies. Qwest, however, modifies the QPAP further to
clarify that payments under PSC rules and orders will be considered contractual.
Qwedt’s clarifications assume that PSC rules and orders regarding wholesde
sarvice quality issues are dso contractud as they relate to interconnection
agreements.

AT&T comments

AT&T gtrenuoudy objects to Antonuk’ s recommended revisions as providing
Qwest the dbility to put CLECs out of business without fear of significant
financid hamtoitsdf. AT&T disagrees with Antonuk’ s findings that restrict
CLEC remediesto only those available under the QPAP. AT& T argues that
Antonuk’ s position is legdly inappropriate and raises public policy concerns.
AT&T damsthat, if Antonuk’s approach is adopted, dternative CLEC remedies
for damages are essentidly eliminated in away never contemplated by the FCC
or any other state commissions. AT& T proposesingead the findings of the
Colorado PUC regarding remedies, which alow CLECs the ability to sueto
recover extraordinary losses due to Qwest’s poor performance. AT&T
recommends the Commission adopt the Colorado commission’s language
regarding precluson of CLEC remedies (CPAP 16.6).

Covad comments

Covad asserts Antonuk’ s conclusions are fatally flawed as they ignore the fact the
QPAP will be incorporated into the SGAT as well as the fact that damages not
compensated under the QPAP should be recoverable. Covad recommends
rglecting his conclusions and accepting the Colorado PUC’ s approach. That
gpproach finds, in part, that concerns about backdiding justify the risk that Qwest
may overcompensate CLECs on occasions for damages while preserving the
rights of CLECs to sue when under compensated. In turn, the Colorado PUC
finds appropriate a provison that permits the assertion of “contractud theories of
relief” where extraordinary losses are sustained as a result of Qwest’s poor service

qudlity.

Commission priminary finding: The Commission rejects as unreasonable
Antonuk’ s recommendation, which would preclude CLECs opting into the QPAP
from seeking other remedies when they sustain extraordinary losses as aresult of
Qwest’s noncompliant performance. The Commission adopts the
recommendation of AT& T and Covad and directs Qwest to replace the third and
fina sentence of Montana QPAP Section 13.6 (11/6/2001 version) with the
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following dightly revised language recommended by the Colorado PUC a CPAP
section 16.6:

Tier 1 payments are in the nature of liquidated damages. Before a
CLEC shall be able to file an action seeking contract damages that
flow from an alleged failure to performin an area specifically
measured and regulated by the QPAP, CLEC must first seek
permission through the Dispute Resolution Process set forth in
SGAT Section 5.18 to proceed with the action. This permission
shall be granted only if CLEC can present a reasonable theory of
damages for non-conforming performance at issue and evidence of
real world economic harm that, as applied over the preceding six
months, establishes that the actual payments collected for non-
conforming performance in the relevant area do not redress the
extent of the competitive harm. If CLEC can make this showing, it
shall be permitted to proceed with this action. If the CLEC cannot
make this showing, the action shall be barred. To the extent that
CLEC’ s contract action relates to an area of performance not
addressed by the QPAP, no such procedural requirement shall

apply.

The Commisson agrees with Antonuk’ s finding that CLECs decting
QPAP remedies are not precluded from seeking recovery under
noncontractua theories of ligbility those parts of damages that are not
recoverable under contractud theories of liability (eg., federd
enforcement under 271(d)(6), antitrust, tort and consumer protection
remedies).

Comments on Commission’s preliminary report In its comments, Qwest

strongly objects to the Commission’ s rgections of Antonuk’s approach
regarding remediesin favor of the Colorado PUC’ s recommended
approach. Qwest argues that the FCC has approved plansthat require a
CLEC to dect exclusve remedies in exchange for the benefits of

recaiving sdf-executing payments. According to Qwest, it isthe FCC's
opinion, not this Commission’s, that matters when it comesto public
interest issues. Qwest claims this Commission’ s consultative role does not
extend to the public interest demongtration. Qwest says the Commisson’'s
replacement language for Section 16.6 omitsacritical provison of the
Colorado plan that requires any damages awarded to a CLEC to be offset
with Tier 1 payments.
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AT&T, MTA and TA support the prdiminary finding. AT& T assartsthe
language of Section 13.6 that was stricken by the Commission conflicted
with FCC and other state commission precedent and insulated Qwest from
any possibility of ligbility other than what is expresdy stated in the QPAP.
MTA takes issue with the requirement to use the dispute resolution

process unless that processisimproved to make it less burdensome, time

consuming, and more ble.

Commisson'sfinding: The Commisson afirmsits prdiminary finding.

Should a CLEC experience extraordinary |osses due to Qwest’s poor
performance in an area covered by the QPAP, the CLEC should not be
barred by the QPAP from seeking recovery of those losses. Contrary to
Qwed’ s argument, the Commission’ s finding does not ignore FCC
authority. Asnoted abovein thefinding at 1.C.1, the FCC has clearly
stated that state plans may vary. Just because the FCC gpproved the Texas
plan, aswdl asdl the other Texas-based plans, does not mean every
provison in those plans must beincluded in every sate splan. The
Commisson is puzzled by Qwest’s argument that the Commission hasno
consultative role on public interest issues and, therefore, only the FCC's
opinion of the QPAP isrdevant. The Commission responds that the
FCC's 271 orders are replete with references to states' rolesin cregting
and revisng PAPs and in administering and enforcing them after states
have adopted them.

The Commisson’s replacement of the final sentence of QPAP Section

13.6 with the Colorado PUC language as directed herein does not open the
floodgates to unreasonable litigation and appedl. Rather, the added
provison requires a CLEC seeking QPAP contract damages over and
above the payments awarded to it by the QPAP to first obtain permission
to do so viathe SGAT’ s dispute resolution process, in which the CLEC
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must demongtrate the QPAP payments received were not sufficient to
redress the dleged harm. Only then will permission be granted for the
CLEC to proceed with the action. Regarding MTA’ s objection to the
dispute resolution requirement as burdensome and time-consuming, the
Commission responds that this provision appropriately puts the burden on
the CLEC to make the necessary demondtration before the CLEC may
seek additional contractua remedies outside of the QPAP payments. This
provison is meant to erect a hurdle for the CLEC to clear.

Concerning Qwest’s comment that the Commission’ s replacement
language omitted the sentence in the Colorado CPAP provision that
required any damages awarded to a CLEC in thistype of action to be
offset with QPAP payments, the Commission responds thet offset is
addressed in its own section (13.7) in the Montana QPAP.

4. Indemnity for CLEC payments under state service quaity standards. Antonuk
rgects AT& T’ s proposa that Qwest compensate CLECs for any payments they
must make for failure to meet dtate or federa service qudity rules, provided that

Qwest wholesdle service deficiencies cause CLEC failures. Thisissue was
addressed in prior workshops (indemnity for CLEC payments under State service
quaity standards) where such indemnification was smilarly rgjected.

5. Offset provison (Section 13.7) AT&T objectsto Qwest’s provision that
alowsit to reduce damages a court or regulatory agency ordersit to pay aCLEC
by the amount of QPAP paymentsto that CLEC, if the damages are based on the

“same or andlogous’ wholesale performance. Asregardsthe issue of Qwest’s
right to an offset, Antonuk finds that thisissue is redly about where to resolve
disputes that concern offsets. He finds the QPAP dispute resolution process to
provide parties an opportunity to challenge any Qwest decision to reduce QPAP
payments under the offset language. He includes in the QPAP a provision for

interest on awards so that Qwest does not have a time-vaue-of-money advantage
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while resolving disputes. As regards disputes about the “ same or analogous
performance’ provision, he finds the Qwest revised language generdly
gppropriate asit limits the offset provisions to the portion of damages that
represent compensatory recovery by CLECs. In finding the term “anaogous’ too
vague he prefers the phrase “ same underlying activity or omisson for which Tier

1 assessments are made under this QPAP.” While the QPAP has nothing to do
with compensation for physica property or persona injury damages, to preserve
the effect of other SGAT provisionsthat do, he revises Section 13.7 to prohibit
offsats againgt CLEC payments that relate to third-party physica damage to

property or persond injury.

Qwest comments
Qwest incorporates into the QPAP (13.7) changes Antonuk recommends.

AT&T comments

AT&T agreesthat CLECs are not entitled to double recovery for the same
damages. However, AT& T clamsthat the offset issue is one that should be
argued in court if a CLEC decidesto sue in order to recover aleged losses and
that the issue should be decided by the finder of fact in that forum. AT&T points
out that neither the Texas nor Colorado performance assurance plansinclude
provisions such asthis one that alows Qwest to offset payments won by CLECs
using dternative remedies. AT& T notes that Qwest will have the opportunity to
argue the appropriateness of offset in court. AT&T reects Antonuk’ s reasoning
that Qwest is not actually able to use this provison to offset legd judgments
obtained againgt Qwest by a CLEC because the CLEC isfree to use the dispute
resolution procedure in the SGAT to pursueits clam in front of the Sate
commisson. AT&T recommends the Commisson rgect Antonuk’ s finding
regarding the offset provison and instead adopt the offset language of the Texas
or Colorado commissions, or that recommended by the Utah Staff.

Covad comments

Covad assarts that while Antonuk foists the responsibility and cost to determine
the gppropriateness of offsets onto CLECs, Covad prefers having the entity (PSC
or court) that renders damage awards to make offset decisons.

Commisson prdiminary finding: The Commission rgects Antonuk’s
recommendation that permits Qwest to offset damages a court or other agency
ordersit to pay a CLEC by the amount of QPAP paymentsto that CLEC when the
damages are based on the same wholesale performance. The Commission does
not believe double recovery by a CLEC for the same poor performance is prope,
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but finds that the appropriate entity to determine whether an award to a CLEC
should be offset is not Qwest, but is the same court or adjudicatory body that
awarded the damages to the CLEC. Similarly, that entity will also decide whether
the performance at issue is the same performance as that which was compensated
under the QPAP. Qwest is directed to replace the first two sentences of QPAP
Section 13.7 (11/6/2001 version) with the following Colorado CPAP
recommended language:

If for any reason a CLEC agreeing to this QPAP is awarded
compensation for the same harm for which it received payments
under the QPAP, the court or other adjudicatory body hearing
such claim may offset the damages resulting from such claim
against payments made for the same harm.

The Commission agrees with Antonuk’ s reasoning that prohibits offsets against

CLEC payments related to third-party physical damages or persond injury.
Therefore, no change to the final sentence of QPAP Section 13.7 is necessary.

Comments on Commission’s preliminary report Qwest comments that the

Commission’s prdiminary finding conflicts with its acoeptance of Antonuk’s
finding that CL ECs seeking noncontractud relief should not be permitted to
recover damages they are dso able to recover under contractua theories of
ligbility. Quest clams Section 13.7 merdly dlows Qwest to choose the forumin
which it enforces the offset right. According to Qwest, under Section 13.7, when
a CLEC seeks noncontractud reief for “the same underlying activity or
omisson,” Qwest may either obtain an offset of the amount that would be
recoverable under contractua theory by raising the offset as a defense to the
CLEC s noncontractua claim in court, or may reduce its QPAP payments by the
amount of the award, an action that is subject to the dispute resolution processin
the SGAT. In ether case, Qwest argues, Qwest is not able to make an
unreviewable decison about an offset. Qwest asserts the Commission’'s added
language is flawed because it will encourage litigation by CLECsto obtain
multiple recovery for the same damages and because the language regarding a
court’s or adjudicatory body’ s offset authority is permissve (“may offset”) rather
than mandatory (“shall offset”).



Docket D2000.5.70 Final Report —Performance Assurance Plan 31

AT&T, MTA and TA support the Commisson’stentative finding. AT&T
comments that the offset provison preiminarily adopted by the Commissonis
anaogous to the Texas plan’s offset provison at § 6.2, aswell asbengin
accordance with the recent clarification regarding thisissue made by Specid
Magter Phil Weiser for the Colorado PUC, and with the positions of the Wyoming
PSC and the Utah Staff. MTA notes the Commission can and should be one of
the adjudicatory bodies referred to in the Commission’s suggested language.

Commisson'sfinding: The Commisson continuesto find thet it is up to the

court or agency that awarded damages to a CLEC to determine whether those
damages should be offset with QPAP payments. It is not gppropriate for Qwest to
make that determination, which is what the 11/6/2001 QPAP provides a Section
13.7. The Commission does not see a conflict between this finding and its
acceptance of Antonuk’ s finding that CLECs seeking noncontractual rdlief should
not be permitted to recover damages they are also able to recover under
contractud theories of lidbility. Thisfinding smply assgns responghility for the
determination of offset to the same court or agency that awarded damages to the
CLEC.

6. Exclusons (Section 13.3).
This section of the QPAP ligts cases that excuse Qwest from Tier 1 and Tier 2

payments. Antonuk’s Report discusses sSx such exclusons,

a. Badfath Antonuk findsthisexcuson should say in the QPAP
because CL ECs should not receive QPAP payments as aresult of their
manipulative conduct. However, he adds a provison to Section 13.3 s0
that Qwest does not use this exclusion to excuse its own fallure to ddliver
performance it should reasonably be expected to provide just because the
CLEC knows of Qwest’s weakness.
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b. Duplicative force mageure provisons. Given that the SGAT provides
for service obligations, Antonuk rejects Qwest’ s argument that the QPAP

requires its own separate and different force mgeure provision.

c. Resolving disputes over force maeure events. Antonuk agrees with

Qwest’ s view that the PSC resolve disputes of whether force mgjeure
events occurred. The QPAP should require Qwest to notify the PSC of its
force mgeure dams within 72 hours of learning of them, or after it

reasonably should have learned of them.

d. Nexus between force maeure events and Qwest performance.

Antonuk accepts the QPAP s exigting language, but recommends adding
AT& T’ slanguage specifying the method for cdculating the impact of a
force mgeure event on interva measures (and payments). Qwest’s burden
will be to not only show aforce maeure event occurred, but to
demondtrate its relation to failed performance.

e.  Applicahility of force maeure to parity measures. Antonuk finds that

parity performance measures should not be subject to force mgeure

payment exclusons.

f. CLEC forecast excluson. Antonuk finds the language of this

provison istoo broad and he recommends limiting the exclusion to falure

to provide forecasts that are “explicitly required by the SGAT.” He does

not alow forecast exclusons semming from Stete rules.

Qwest comments
Qwest gates to incorporate language into the QPAP (see 13.3.2 and 13.3) in
accordance with dl of Antonuk’ s findings regarding exclusons.

Comments received on Commission preiminary report While the Commission

considered issues concerning exclusions to be resolved because no participant
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objected to Antonuk’ s findingsin response to his report, both MTA and TA
submitted comments relating to this section.

TA objects to three provisonsin the force mageure section: (1) the term “work
stoppage’ is undefined and should be limited to strikes by Qwest employees; (2)
the excluson for “equipment fallure’ should be removed becauseit is Qwest’s
respongibility to maintain its equipment and its failure to do so should not exempt
it from QPAP payments; and (3) the excluson for Qwest’s “inability to secure
products or services of other persons’ should be revised to require Qwest to

promptly secure or try to secure the needed products or services.

MTA points out that the force mgjeure provision at Section 13.3 adopts by
reference the force majeure definition at SGAT Section 5.7.1. MTA objectsto
that section’s broad definition of force mageure events, which basicaly defines
them as events outside Qwest’ s control, and expressy includes, amnong others
things, “government regulations” MTA notesthat al FCC and Commission rules
implementing the Act, and perhaps the QPAP itsdlf, are government regulations.
MTA recommends “government regulations’ be stricken from this SGAT
provison, or dternatively, that the term be clarified as to what government
regulationsit refers,

Commisson'sfinding: The Commisson finds TA’s objections are moot because,
in the current 11/6/2001 version of the QPAP, the force mgjeure termsto which
TA objects, dong with severa others, are deleted. The Commission rejects
MTA'’ s proposal to revise SGAT Section 5.7.1 because issues concerning SGAT

generd terms and conditions, including this provison, were discussed, considered

and resolved in the 271 checklist workshop proc&ss6

6 See the Montana PSC’ sFinal Report on SGAT General Terms & Conditions and Responses to Comments Received
on Preliminary Report, December 20, 2001. See also John Antonuk’sGeneral Terms & Conditions, Section 272,
and Track A Report, September 21, 2002, p. 23.
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7. SGAT limitation of liability to total amounts charged to CLECs  Antonuk

finds that the payments referred to in SGAT Section 5.8.1 and in the QPAP are
mutudly exclusive Qwedt’sliability for property damage and persond injury
should not be limited by QPAP payments, and vice versa. He recommends that
Section 5.8.1 should be revised to include this provision: “ Payments pursuant to
the QPAP should not be counted against the limit provided for in this SGAT

section.”

Qwest comments
Qwest dates to have revised the QPAP and adds that it will file to revise the
SGAT (5.8.1).

Comments received on Commission’s prdiminary report MTA concurs with the
finding here, but argues the amendment recommended by Antonuk does not

accomplish the objective he stated in hisreport. MTA recommends Antonuk’s
amendment be replaced by this sentence from his report:

Qwest’s liability for property damage and personal injury should
not be limited by QPAP payments, just as QPAP payments should
not be limited by payments for property damage and personal
injury.

Commisson’'sfinding: The Commisson agreeswith MTA, but for amplicity’s

sake, directs Qwest to change the Antonuk -recommended sentence as follows.

Payments pursuant to the QPAP should not be counted against the
limit provided for in this SGAT section, and payments pursuant to
this section should not be limited by payments made pursuant to

the QPAP.

D. Incentiveto perform.

1. Tier 2 payment use (Section 7.5). AT& T would eiminate the section that
requires using Tier 2 payments for purposes that relate to the Qwest service

territory. Antonuk prefers language that alows a PSC to direct the use of the
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money, within the limits of state law. He aso recommends that the QPAP include
afunding mechanism to first use Tier 2 payments to support state commission
activities that relate to wholesale telecom service issues, but aso to use a portion
of Tier 1 payments, if necessary, to support those activities. This mechanism
operates asfollows. 1/3 of Tier 2 payments and 1/5 of Tier 1 escaation payments
would go to the fund for the Sates that participate in amultistate administration
effort for (a) adminigtrative activities, (b) dispute resolution, and (c) other
wholesale telecom service activities that the participating PUCs decide are best
carried out on amultistate basis. Any unused Tier 1 payments would be returned
to CLECswho made them, on a prorated basis, at least every two years. To fund
the activities on an interim basis Antonuk would require Qwest to make an
advance payment againg future Tier 2 obligations.

Qwest comments

Qwest modifies QPAP (7.5) and further clarifiesthat it will pay Tier 2 funds
unless the Commission directsit to deposit the funds into “another source
provided for under date law.” However, Qwest adds it will make such payments
provided the Commission identifies a sate fund that exists by the time Tier 2
payments are due under the QPAP. Otherwise, Qwest will make depositsto the
date' sgenerd fund. Also, in regard to Tier 2 payment use, Qwest includes four
new QPAP sections (11.3, 11.3.1, 11.3.2 and 11.3.3) to establish the source and
use of afunds set asde for the “Specid Fund.” Somewhat ambiguoudy, Qwest
addsthat “At leadt initialy, the participating States are those which provide a
positive recommendation based on the attached QPAP.” Qwest assertsit is
necessary for Commissions to pre-designate individuas the Commisson
authorizes to disburse such funds for legitimate purposes (QPAP section 15.0).

AT&T comments

AT&T objectsto Antonuk’s proposal that 1/5" of CLECS Tier 1 escalation
payments be used to support afund for multistate oversight of the QPAP. AT&T
argues the proposal is ingppropriate because it was not discussed by the
participants in this proceeding and because CLECs dready pay state taxes and
regulatory fees to support regulatory commissions, and should not be expected to
remit to the states a portion of their payments for poor service.

Covad comments

Covad would congtrain PSC uses to exclude ones that benefit Qwest. Covad finds
it “incongruous’ to compel Qwest’ s payments to be used for purposes by which it
benefits and may, in fact, create a perverse incentive on the part of Qwest to
provide wholesale service to CLECs.
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Commisson preiminary finding: The Commission rgects Antonuk’ s proposd to
divert aportion of CLECS Tier 1 escalation paymentsto afund to be used by the
Commission in its efforts regarding QPAP oversght and wholesdle service
qudity. The Commisson intends at thistime to fund its QPAP overdght

activities through the use of Tier 2 payments. If Tier 2 payments prove to be
insufficient to cover the cost of QPAP oversght, the Commission will revigt this
issue.

The Commission supports Antonuk’ s recommendation that Montana and other
gate commissions in Qwest’ s service area join together to participate in a
multistate QPAP oversight effort. The Commission will contact other state
commissions to determine their interest and, if there isinterest, will work with
those states to develop a plan for going forward with this proposal.

Regarding the use of Tier 2 funds, the Commisson agrees with Antonuk’s
recommendation that the QPAP include a provison that dlows the Commisson

to direct the use of Tier 2 payments, within the limits of State law. In keeping

with thisfinding, the Commission directs Qwest to keep the first sentence of

QPAP Section 7.5 as it appearsin the 11/6/2001 version of the QPAP, but to
delete the remainder of this provison.

Comments on Commission’s preliminary report  Parties commenting on these
itemsinclude AT& T, MTA and Qwest. AT& T asserts “the concept of creating a
funding mechenism utilizing Tier 1 payments was never discussed in any
proceeding and was sua sponte created by Antonuk...” AT& T addsthat Tier 2is
the most appropriate for plan administration and AT& T does not object to a
multi-state effort: had CLECs known of this decision, they would have objected

or sought higher payments. MTA agreesthat Tier 1 payments should only be pad
to CLECs. MTA questions whether state law sanctions the use of Tier 2
payments for QPAP oversight activity and MTA is skeptical about a multistate
QPAP effort as the 271 effort has been expensive, burdensome and not accessible
to smal Montana CLECs. Qwest’s comments on the use of Tier 1and 2
payments. First, Qwest does not agree that using part of Tier 1 paymentsto
adminiger the QPAP will impair CLECs or diminish Qwest’ s incentives. Qwest
arguesthat it demongtrates, as Antonuk recognizes and CLECs do not rebut, that

“tota Tier 1 paymentswould likely be far in excess of the value of the service to
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CLECs, amounting to years of free service to them.” ! Second, Qwest endorses
the multi- state oversight effort to administer the QPAP. Third, Qwest
recommends retention in the QPAP language that provides for Tier 2 payments to
be placed in the Sate of Montana s genera fund if it not otherwise lawful for the
Commission to receive such funds. Qwest addsthat it is unclear if Montana law
permits such receipt. Without reference to either of the four parts of 1.D.
“Incentive to perform”, TA dates to support the Commission’'s preliminary
finding.

Commisson'sfinding: The Commission affirmsitsfinding that it does not plan

to use any portion of CLECs Tier 1 payments to fund the Commission’s QPAP
oversght ectivities. However, if Tier 2 payments prove to be insufficient to cover
the cost of QPAP oversght, the Commission will revigt thisissue. The
Commission continues to support Antonuk’ s recommendeation that Montana and
other state commissionsin Qwest’'s service area join together to participate in a
multistate QPAP oversght effort. If the various multistate Qwest 271 projects
were inaccess ble and burdensome for Montana CLECs as MTA contends (and as
the Commission does not concede), it is the Commission’s expectation that the
multistate QPAP oversght activities will not require the same intense leve of
involvement over asustained period of time as may have been required of
participants in the previous projects. Finaly, the Commisson notes that Montana
law requires that the Commission obtain legidative authority to spend Tier 2
funds for QPAP oversight activities.

2. 3-month trigger for Tier 2 payments. Antonuk finds that in any 12-month
rolling period in which there occurs two non-compliant months out of any

consecutive three months, payments for Tier 2 measures without a Tier 1
obligation should begin after one more month of noncompliance, with escalaion

aslaid out inthe QPAP. Inthe case of Tier 2 measuresthat are dso Tier 1, the

" This reasoning supposes a $20 loop UNE cost and base payments of between $25 and $150.
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Tier 2 paymentswill begin in the second consecutive month of noncompliance,
provided that the same “two-out- of-three month condition” is met.

Qwest comments
Qwest agreesto incorporate Antonuk’ s changes to the QPAP (9.1.2).

AT&T comments

AT&T requests clarification of Antonuk’s recommendation here because, as
AT&T interprets the QPAP, there is no provision for escdation of Tier 2
payments.

Commisson preiminary finding: Like AT&T, the Commission does not find a
provision in the QPAP for escalation of Tier 2 paymentsto the sates. The
Commission otherwise concurs with Antonuk’ s recommendation. Participants are
invited to provide the Commission with any darifying information.

Comments on Commisson’s preliminary report  Qwest comments that the

Commission is correct, there isno escaation of Tier 2 payments.

Commisson'sfinding:  The Commission afirmsits preiminary finding and this
issueis closed.

3. Limiting escadion to 6 months. Qwest favors limiting escalation to Six
monthswhile CLECs (AT&T, ELI/Time Warner/XO Utah, WorldCom, Z-Td,
and Covad) and the New Mexico Advocacy would not limit escalation. Antonuk
rgectsthe CLECsS and New Mexico Advocacy staff’ s proposa for severd

reasons. Firgt, he assartsit is not clear that poor performance past sx months
means Qwest methodicaly caculated that the continuing costs of compliance
exceeds the continuing costs of violation. He adds that many of the measures at
issue are not parity measures but rather benchmark measures and this record does
not demondirate with certainty that those levels of performance can be met and
sugtained at any cost within the relm of economic reason. However, they
generdly relae to services about which little experience existed when the
measures were adopted. Thus, the correlation between long-term norn-compliance
and insufficiency of inducements is not saif evident as some have argued. If nornt
compliance continues for Sx monthsin the face of iff financia consegquences,



Docket D2000.5.70 Final Report —Performance Assurance Plan 39

one of the issues that would bear consideration isthe achievability of the
established benchmark. Second, parity measures, while based on a substantiated
and common belief that there are no materid differences between serving retall
and wholesale customers, cannot be said to rest upon an absolute certainty that
growing experience with the CLEC community will not show otherwise. Third,
caculated comparisons of the margina costs of compliance versus non
compliance are not the only reason problems can persist. Antonuk finds the logic
of extended escalation to depend profoundly upon the certainty of propositions
likethese. Hefinds it speculdive to conclude that insufficiently increasing
payments, as opposed to other factors, such as. (a) alessthan optimally crafted
standard, (b) a series of extenuating externa circumstances, (c) buyer effortsto
induce failure, (d) management’ s performance decisions and actions (that may
have been soundly believed sufficient to improve performance, but proven
inadequate only as time passed), or even other reasons, cause or contribute to a
falure to provide compliant performance.

Antonuk concludesthat if it can be shown that Sx months of escaation creates
payment levelsjudged to be far enough in excess of both the value of CLECs and
the costs of caculating decisons to continue to under perform, then a six-month
cutoff of escalation isreasonable. This concluson is gppropriate in light of three
other factors. (1) there are provisionsfor root cause analysis of continuing
problems; (2) there exists the option of ending 271 authorization where that
measure is shown to be appropriate to the circumstances and (3) there exists the
ability under non-271 sources of regulatory authority to examine the causes and
consequences of dructurd failures or wesknesses in the facilities, management,
systems, processes, activities, or resources by which regulated providers of utility
sarvices, such as Qwest, satisfy their service obligations.

AT&T comments

AT&T disagrees with Antonuk’ s finding and points out that both the Colorado
commission and the Utah Staff rgected limits on payment escalation. AT&T

cdamsthat Qwest’s argument that unlimited payment escaation would
overcompensate CL ECs misses the point because the purpose of payment
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escalation isto baance CLEC compensation for their losses and to ensure the
pendty is higher than the amount Qwest iswilling to absorb as a cost of doing
busness. AT&T cited the Colorado commission’ s reasoning that continuing
escaation of payments for continuous poor performance should help prevent the
possibility that Qwest might evauate whether it would rather aosorb QPAP
pendties and deter competition or avoid pendties and comply with the law.

Covad comments

Covad finds Antonuk’ s criticisms of CLECs for speculating inconsstent with his
speculation that poor performance beyond six monthsis beyond Qwest’ s control.
Covad reasons that because military-style testing demonstrates Qwest’s ability to
meet dl PIDs prior to interLATA relief, Quest should not be able argue, as
Antonuk reasons, that poor performance beyond six monthsis due to
circumstances beyond its control.  Covad argues that limiting payment escalation
to 6 months would merely alow Qwest to discriminate against CLECs for
extended periods of time. Covad notes the Colorado Commission’s Specia
Magter’s Find Report that requires escal ation beyond six months and
recommends adopting such an approach.

Commisson priminary finding: The Commission rgjects Antonuk’s
recommendation for a six-month limitation on Tier 1 payment escaation for the
reasons identified by AT& T and Covad: (1) to deter Quwest from providing poor
sarviceto CLECs for extended periods of time; and (2) to help to ensure Qwest’s
payment for noncompliance is higher than the amount Quest iswilling to absorb
asacos of doing business. Participants are invited to propose changes to QPAP
Section 6.2.2 (and Table 2 therein) to reflect the escalation increments for
noncompliant months after the 6 month.

Comments received on preliminary report Qwest reiterates that the FCC has

approved a six-month escdaion limit in every Texas-based plan it has consdered
(Texas, Kansas, Oklahoma, Arkansas, and Missouri). Qwest argues that
unlimited escalation would unreasonably overcompensate CLECs without
increasing incentives for Qwest to comply with the performance standards.

Qwest claims the record in this proceeding does not support the premise of the
Commisson’sfinding — that unlimited escalation is necessary to ensure Qwest
payments under the plan are higher than the amount Qwest is willing to absorb as
acos of doing business. Qwest repeats Antonuk’ s observations from his Report
that repeated misses by Qwest could result as much from poorly designed
standards as anything else and that there is no evidence at this point that proves
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with certainty that Quest can meet the performance standards and sustain that

compliance over time.

AT&T, TA and MTA support the Commisson' stentetive finding. AT&T
responded to the Commission’s request for proposals to change Table 2 within
QPAP Section 6.2.2 to reflect the Commission’s decision not to limit escalation to
6 months. AT&T proposes that after 6 missed monthsin arow, the per-
occurrence payment amount increase in each subsequently missed consecutive
month by an increment of $100. The payment would be caculated by subtracting
sx from the number of consecutively missed months, multiplying the remainder

by $100, and adding to that amount increments of $800 for measures classified as
high, $600 for measures classified as medium, and $400 for measures classified as
low. (Example: In month 7 of 7 consecutive misses on a measure, the per-
occurrence payment due for ameasure classified as high would be $900. [7-6=1,
X $100 + $800 = $900.] In month 8 for the same missed measure, the payment
would be $1000; in month 9, the payment would be $1100, etc.) Regarding per-
measurement payments, AT& T proposes that after 6 missed monthsin arow, the
per-measurement payment for low-weighted measures would continue to increase
by $5,000 each month, for medium-weighted measures, payments would continue
to increase by $10,000 each month, and for high-weighted measures, payments
would continue to increase by $25,000 each month. The per- measurement
payment would be calculated by subtracting Sx from the number of consecutively
missed months, multiplying the remainder by $25,000, $10,000, or $5,000 for
messures classfied as high, medium and low, respectively, and adding to that
amount increments of $150,000 for measures classified as high, $60,000 for
measures classified as medium, and $30,000 for measures classified as low.
(Example: In month 7 of 7 consecutive misses on ameasure, the per-
measurement payment due for ameasure classified as low would be $35,000. [7-
6=1, x $5,000 + $30,000 = $35,000.] In month 8 for the same missed measure,
the payment would be $40,000; in month 9, the payment would be $45,000.
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TA and MTA propose that, after Sx missed months, the penaty amounts should
double in each successive missed month. MTA disagrees with Antonuk’s
reasoning that Qwest’ s continued failures to meet a performance measure would
indicate the performance is beyond Qwest’s control and continued payment
escalation would be ineffective. MTA argues that continued performance failures
indicate something iswrong and that Quwest should not be given an incentive to

“wait out” the 9x months and face no increased consequences after that.

Commisson'sfinding: The Commisson's prdiminary finding remains

unchanged. Even though, as Qwest points out, the FCC has approved payment
escaation limits when it approved dl the Texas-based plans, the Commission
reiterates here that the FCC has recognized thet individud state plans may —and
do -- vary. If, as Qwest posts could happen, continued deficient performanceis
not Qwest’ s fault, but rather caused by poorly designed performance
measurements, there will be the opportunity to correct the PIDs at the Sx-month

reviews.

The Commission adopts AT& T’ s proposa for continued Tier 1 payment
ecalation after 6 months. The proposal is reasonable and fair because it
continues escalaion in the same increments after 6 months of deficient
performance as those which occur prior to 6 months. The Commission rgects as
unreasonable the proposa by TA and MTA to double the pendty amountsin each

successive month of deficient performance.

4. Splitting Tier 2 payments between CLECs and the States. Because it was not
done in the Colorado PAP as Covad asserts, and no other 271 PAP approved by
the FCC does so, Antonuk rejects Covad's proposd to divide Tier 2 payments
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between the states and CLECs. Antonuk findsthat Tier 1 payments aready
provide adequate compensation to CLECs.
[l. CLEARLY ARTICULATED AND PRE-DETERMINED MEASURES

A. Measure sglection process. Antonuk explains how the Performance Indicator
Definitions (PIDs) were developed and how they are incorporated into the QPAP.

B. Adding measures to the payment structure.

1. Requiring payments for cancelled orders. Antonuk rejects the CLECs
proposal that the QPAP should provide for payments when CLEC customers
cancd orders after Qwest misses adue date.

Comments on Commisson’s prdiminary report TA and MTA recommend the

Commission reconsder Antonuk’ s resolution. If due to Qwest’ s inability to serve,
or to delay serving, a CLEC, acustomer cancels an order with the CLEC, TA
asserts Qwest should be pendized. If excused, Qwest may selectively target a
CLEC s higher valued customers for poor service and may, in turn, thwart a
CLEC seffort to take customers from Qwest. MTA arguesthat aCLEC's
reputation is damaged beyond the loss of one customer when a Qwest due-date
miss results in the customer canceling the order and that, meanwhile, Qwest is

able to retain that customer.

Commisson'sfinding: The Commisson declines to modify the QPAP as TA
and MTA recommend. That said, the Commission advises CLECs to document

their experiences and in the proper forum gpprise the Commission of the instances
involving the sort of behavior they predict here.

2. Requiring payments for “diagnogtic’ PIDs. Antonuk finds thet EELS, line
sharing and sub-loops should be included in the QPAP payment structure as soon
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as practicable. He notes that firm benchmarks or parity standards will have to be
adopted first.

Covad comments

Covad asserts the Report’ s conclusion should be revised to provide that when
PIDs convert from being diagnostic to either abenchmark or a parity standard that
the QPAP will include them as of the date Section 271 rdief is granted.

Commission preiminary finding: The Commission concurs with Antonuk’s
resolution and only adds thet its recent emerging services fina report on line
sharing and subloop unbundling expresses the same view. Line sharing now hasa
pendty provison. Additiondly, the Commission agrees with Covad that PIDs
that are currently labeled “diagnostic” be included in the QPAP as soon asthey
are converted to benchmark or parity standards.

Comments on Commission’s preliminary report Both MTA and Qwest filed

comments. MTA concurs with the Commisson’s preliminary finding and would
only encourage the Commission to include diagnogtic PIDs in its Sx-month
progress review of the QPAP.

Qwest comments that the Commission misapprehends the issue that israised in
Antonuk’s Report. Qwest asserts to have been asked whether “ diagnostic
submeasurements of PIDs that were aready in the QPAP would be added and
eigible for payment.” Qwest asserts to commit to add them if they received “a
standard through the ROC OSS collaborative before that process ended.” It isthat
recommendation Qwest holds Antonuk adopts. Qwest, however, never asked and
did not commit to include dl diagnostic PIDs in the QPAP prior to the Sx-month
review and nor did any party advance a contrary position.

Commisson'sfinding:  Theissue here may be confused but for good reason:

thereis no mention of diagnostic “submeasurements’ of PIDs in Antonuk’ s report
that were dready in the QPAP. The discusson there references EEL s, line
sharing and sub-loops. His report summarizes Qwest’s position including that
line sharing and sub-1oops are excluded from the QPAP payment structure
because the performance measures for them are diagnogtic in nature, but as the

ROC OSS collaborative changes mesasures from diagnostic to a firm benchmark
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or parity standard, they would be included in the QPAP. If the disputein Qwest’s
commentsisover “dl”, asit appears, and if by “al”, Qwest means other than
EEL s, sub-loops and line sharing, then there gppears no disagreement. Still, over
the life of the QPAP as new services emerge in conjunction with diagnogtic
measures, these services may be added to the QPAP for pendty purposes. For
exampleif adiagnogtic PID exists for specid access, the Commissionis not
foreclosing the likelihood that that PID may become a benchmark or parity
measure. The S9x-month review process is the designated forum for

consideration of adding new performance measures to the QPAP.

3. Cooperativetesting. Antonuk rejects Covad' s proposal for a cooperative

testing performance measure that minimizes CLEC trouble reports for xDSL UNE
loops they order from Qwest. (Covad said Qwest has not complied with its
agreement to perform acceptance testing in cooperation with Covad for al xDSL
loops that Covad |eases; cooperative testing would turn up defective loops before
Covad has to submit trouble reports to Qwest after ingdlation.) Antonuk said
Covad should raise the issue in whatever forum is created to identify, discuss and

resolve performance measure issues.

4. Addinganew PID -- PO-15D -- to address due date changes. Antonuk rejects
this Covad proposal because Covad did not propose a standard for this currently
diagnostic measure and, therefore, there is no basis for payment caculation under
the QPAP.

5. Induding PO-1C preorder inquiry timeoutsin Tier 1. Antonuk rgectsthis
AT&T proposa because the QPAP aready provides compensation for preorder
response time measures, that Antonuk believes is adequate for now. Hefinds
that, if the ROC-OSS test finds alarge enough number of timeouts to cause

concern about the impact on the preorder response times, then the issue should be
revisted.
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6. Adding change management measures. Antonuk findsiit appropriate to add the
two change management measures that Qwest agreed to include in the QPAP
(GA-7, timely outage resolution, and PO-16, release natifications). They are
diagnostic now and after benchmarks are established by the ROC-OSS
collaborative they will be added as“high” Tier 2 measurements.

7. Adding a software release quality measure. Antonuk recommends that
WorldCom'’ s proposed RQ-3 PID, that measures the quaity of Qwest’s software
releases by determining the number of releases that require amendment,

sugpension or retraction within 14 days of implementation, be considered for
incluson on the agendafor the first 6-month review of the QPAP.

8. Adding atest bed measurement. Asit isameasure under development
Antonuk findsit premature to decide whether WorldCom'’ s proposed PO-19 (test
environment responsveness) should be included in the QPAP.

9. Adding amissinggatus-notice measure. Antonuk rgects WorldCom’s

proposa to add a performance measure to track missing status notices in
anticipation of Qwest experiencing a problem (like Verizon did in NY) of failing
to provide these notices.

C. Adgaregating the PO-1A (pre-order IMA-GUI response times) and PO-1B (pre-

order EDI response times) performance measures. Antonuk agrees with Qwest

that an agreement was reached in the PEPP collaborative to collapse the 7
individua transaction measurements contained in each of these PIDs into two for
purposes of the QPAP, and he supports that agreement.

D. Measure waghting.

1. Changing measureweights.  Antonuk recommends adopting the measure
weighting initidly proposed in the QPAP and not adopting ether the weighting
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increases sought by CLECs for certain “high-value” services (collocation, LIS
trunks, UDIT, unbundled loops, resold DS-1 and DS-3) or the weighting
decreases Qwest sought in return (residence & businessresae, 2-wire loops,

anaog loops).

2. Himinating low weighting. Antonuk rgjects CLECS proposasto diminate
the “low” weighting designation atogether.

3. LIStrunksweighting. Antonuk rgects AT& T’ s proposa to increase the

weighting of LIS trunk measures.

Qwest comments
Qwest’ s comments summarize the content of Antonuk’s Report and proffer no
changes on measure weights.

E. Collocation payment amounts.

As evidence demondtrates that Qwest accepts the proposal proffered by the CLECsin the
ROC-PEPP collaborative and that the proposal reflects the Michigan approach in regard
to collocation payments, Antonuk rejects the New Mexico Staff’ s suggestion that the
QPAP reflect either the Michigan or Georgia approach to determining collocation

payment amounts. The incorporation of this proposa in the QPAP responds to the New
Mexico Staff’s concern.

Qwest comments
Qwest incorporates the “days late” collocation payment proposd into the QPAP (at 6.3).

F. Including specid access circuits.

WorldCom requestsinclusion of specid access circuitsin the performance measures
while ELI/Time Warner/Xo congdered payments important due to CLEC use of specid
access to provide loca exchange service. Qwest asserts there is agreement by the ROC-

OSS collaborative to drop specia access circuits from discussons. Because the evidence
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demongtrates that most specia access circuits at issue here were provided under Qwest’'s
interstate FCC tariffs, Antonuk concludes that such circuits do not merit QPAP inclusion
as PID performance measures, as requested by EL1/Time Warner/XO Utah and
WorldCom. Unlessinappropriate barriers exist that have the practical effect of requiring
tariff purchases where interconnection purchases should be available, Antonuk reasons
that the FCC should address failures to meet tariff requirements.

WorldCom comments

WorldCom asserts that Antonuk’s Report errs in reasoning that because CLECS purchase
the mgjority of specia access trunks from federd tariffs, they should seek remedies at the
FCC. WorldCom asserts that because the FCC haslong held it will consder
discriminatory and anticompetitive RBOC conduct as part of the public interest test,

states should address such aleged conduct as part of 271 authority that addresses
backdiding; this may occur concurrent with FCC efforts. WorldCom adds that inclusion
of specia accessis under condgderation in Texas. WorldCom aso notes, that only 10
percent of traversing traffic need be interstate for a CLEC to order federally tariffed
specia access. WorldCom adds that the New Y ork PSC found specia access services
critical to busnessin their state. WorldCom mentions how other states actions consder
gpecia accessin performance reporting. Asfor service qudity, there is no federd-state
conflict, there are no federd service qudity standards and neither Congress nor the FCC
has taken regulatory actions on “intrastate access’ service qudity. WorldCom concludes
that it is appropriate for the Commission to approve reasonable performance messures for
specia access.

Commission preiminary finding: Based on WorldCom'’ s comments, the Commission
findsthat it is premature to make a preliminary decison based on Antonuk’s Report and
WorldCom's comments  Ingtead, merit exists in receiving comments on WorldCom's
suggestions and on Colorado’ s recent resolution. The Commission invites comment on

how the Colorado Commission resolved the same issue (see Colorado Commission,
Decison No. R01-997-1, Docket No. 011-041T, Issue No. 54, Issues September 26, 2001,
at pages 79-82), and why that resolution is not relevant here. Comments should also

address the relevance of FCC-regulated specid access rates vis-avis this Commisson’'s
deregulation of specia access except for IXC facilities connecting aPOP and an ILEC's
CO.

Comments on Commission’'s preliminary report  The only commenter, Qwest, concurs

with Antonuk that the Commission lacks jurisdiction given the percent of specia access
circuits that are purchased from interdtate tariffs. The FCC has exclusve jurisdiction to
address specid access rdaed performance issues. |f the Commission would impose on

Qwest obligations and remedies different from those that are interstate, the Commission
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would interfere with FCC authority and such action isinconsstent with the filed rate
doctrine. Qwest adds that the FCC has complaint procedures. Under the public interest
requirement, that includes PAP, the New Y ork PSC found no need to consider specid
access. Unless specid accessfadilities involve sgnificant “loca exchange service by
CLECs” in which case they may convert to UNES, the FCC expressed lega and policy
concerns about applying 251(c)(3) to such circuits. Qwest dso notesthat at AT&T'S
urging the FCC began a rulemaking on whether it should adopt a select group of
performance measures and standards to evauate how ILECs provide specid access
sarvices, inits petition, AT& T recognized that the FCC has unique responsbility and
specia access problems cannot be addressed adequately by state commissions. Qwest
asserts that because this FCC proceeding addresses the role of states, including the same
issue in the QPAP s of greater concern. Qwest adds that the FCC questions the costs and
benefits of providing meaningful specia access measuresin lieu of UNE purchases.
Qwest concludes that the Commission should not veer from Antonuk’ s resolution.

Commisson’sfinding: The Commission finds that it is not timely to require Qwest to

include in the QPAP, for pendty purposes, PIDs for specid accesscircuits. Thisfina
decision does not rule out the likelihood of a future change in this policy. Subsequent
decisons mug be informed and timedly vis-avis ongoing FCC investigations, actions
taken by other state Commissions and state- gpecific circumstances. Opportunities will
emerge to revigt this decision and the above unanswered questions may be revisited in

subsequent processes.

G. Proper measure of UNE intervals.

Antonuk reects Covad' s argument to base QPAP payments on the service intervals of
SGAT Exhibit C (the sandard interva guide) instead of the PID-established intervas.
Hisrgection sems from his finding thet there is, as was discussed in the UNE workshop,

consistency between the PID and Exhibit C.

H. Low-volume CLECs.



Docket D2000.5.70 Final Report —Performance Assurance Plan 50

Antonuk rejects Covad' s argument that the QPAP s design primarily compensates high-
volume CLECs a the expense of low-volume ones.  He finds that Qwest provides
credible and unrebutted evidence that the QPAP would not serve to under-compensate
smaller volume CLECs. Second, in regardsto Covad's objection to the QPAP provision
that gives Qwest a“free miss’ each month in the case of CLEC' swith smdll order
volumes, Antonuk aso finds that ayearly rolling average will correct the *rounding
down” problem of this provison; however, as ayearly rolling average does not solve the
issue of escalating payments for consecutive- month misses, escadation thet applesin any
month where any miss occurs for low-volume CLECs where the annud caculation
shows Qwest violated the gpplicable requirement will solve that problem. He concludes
that the QPAP should incorporate these changes.

Qwest comments

Qwest implements Antonuk’ s decision into the QPAP (Section 2.4) but makes minor
adjustments to Antonuk’ s caculation to determine missed performance measures for
benchmark standards where low CLEC volumes are such that a 100% performance result
would be required to meet the standard. Whereas Antonuk concludes that Qwest use 12
months of performance results to determine if the missin the current month should be
counted, Qwest seeks to clarify the language such that it will use the current month's
results, plus a sufficient number of prior consecutive month’s performance data so that a
100% performance result would not be required to meet the standard.

Commission prdiminary finding: The Commission invites comment on the language
submitted by Qwest as described above.

Comments on Commisson preliminary report MTA and Qwest filed comments.

Although related MTA comments were reviewed earlier (seel. A. 6), MTA again notes
its kepticiam that the QPAP provisons are sufficient to meet the “meaningful and
ggnificant incentive’ test in low-volume Stuations. Aslow volumes render each
occurrence more sgnificant to smal CLECs, MTA recommends an “expedited dispute
resolution process’ to address low volume and other Stuations that arise in the QPAP for
which non-standard solutions are preferable and more equitable. Qwest assertsthat it
modifies Antonuk’ s recommendation because inclusion of the prior 11 months of

performance results may not solve the “small numbers problems.” With a90%
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benchmark, the minimum number of CLEC “business units’ to avoid a requirement of
perfectionisten. Although it islikely to reach the requisite number of data points with
less than 11 months of accumulated performance, in rare cases it may be necessary to
include more than 11 months. Qwest’s modification of Antonuk’ s recommendation
would “pull data’ from only the necessary number of months of performance results.

Commission’sfinding: It isuncear to the Commission what kind of non-standard
solutions MTA suggests and, for that matter, what other CLECs may pursue. The

Commission believes the 6-month review process that servesto review the
addition/deletion of performance measures should suffice. If it does not suffice, then the
two-year review of the adequacy of the QPAP to induce Qwest to perform is another
dternative. Because MTA tiesits response hereto that in Section 1.A.6 (supra, “Likely
payments in low-volume gates’), the Commission refers to its response in that section.
The Commission agreeswith MTA about the need for an expedited dispute resolution
process to speedily resolve disputes over wholesale issues between Qwest and CLECS,
however that process, as discussed earlier in 1.A.6, is not are-opener for CLECsto
circumvent the payment mechanisms for CLECs collectively or individualy; as noted
earlier, that aspect of MTA’s proposal is denied. Once the Commission approves the
QPAP, its basic dements, such asthis compensation provision for low-volume CLECs,
will not be subject to change in the “expedited dispute resolution process’ fashion that
MTA recommends as an option for larger pendty payments.

I1l.  STRUCTURE TO DETECT AND SANCTION POOR PERFORMANCE ASIT
OCCURS

A. 6-month plan review limitations (Section 16).

The QPAP (Section 16) provides for the occasions when the QPAP may be amended.
Antonuk finds Qwest’'s QPAP to limit reviews smilarly to how the Texas PAP and the
Colorado PAP limitsreviews. AT& T had noted that the New Y ork and Texas plans
alow any aspect to be examined a six-month intervas and urged the samein
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consideration of the public interest. Qwest objects to opening the QPAP generdly to
amendments. Antonuk reviews what revisons the Colorado Special Master’ s Report
dlows a 6 month and at 3 year intervals. The purpose of the latter review isto determine
the PAPs effectiveness at “inducing compliant performance.” He finds this process
should be adopted (Report, p. 61). Antonuk reasons that due to uncertainty on the
continued role of the ROC in performance measure development and administration, the
Texas arbitration provision is therefore appropriate to assure that the QPAP mesets the
goplicable standards without unduly exposing Qwest to indeterminate increasesin its

financia exposure. He aso recommends three changes to the QPAP review section:

1. Ingtead of dlowing Qwest to veto recommendations, provide for normal SGAT
dispute resolution procedures in the event that there is disagreement with a six-
month review process recommendation regarding the addition of new measuresto
the QPAP payment structure.

2. Recognize and support multi-state efforts (should they occur) to create a Tier
2-funded method and an adminigtrative structure for resolving QPAP disputes.

3. Provide for biennid reviews of the QPAP s continuing effectiveness for the
purpose of alowing state commissions to regularly report to the FCC on the
degree to which there are adequate assurances that Qwest’sloca exchange

markets remain open.

Qwest comments

Qwest adds language to the QPAP (16.1) to dlow arbitration to resolve disputes over the
addition of new measures arisng out of the Sx-month review; thisis as provided for in

the SGAT. Qwest amends the QPAP to alow six-month reviews to be conducted
collaboratively (16.1). As Antonuk’s Report recommends a two-year review, Qwest
amends the QPAP (16.2) to read in part: “Two years after the effective date of the first
FCC 271 approva of the PAP, the participating Commissions may conduct ajoint review
by aindependent third party to examine the continuing effectiveness of the PAP asa
means of inducing compliant performance.”

AT&T comments
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AT&T dams Antonuk did not provide a definitive solution to the issue of who controls
the 6-month review process. AT& T objects to the existing 6-month review provisons
that give Qwest control over whether any changes will be made or even addressed.
AT&T seeksingead to shift control of the 6-month review process away from Qwest and
recommends the approaches of the Colorado commission and of Utah Staff, both of
which clearly provide that the state commission is the decison-maker when it comes to
QPAP changes being addressed in the 6-month review process.

MCC comments

The MCC agrees with atwo-year review cycle over the long term but if performance
measures and penalties are to be updated successfully, MCC prefers an annua review for
each of thefirst three years of the PAP and a thorough review upon three years
effectiveness.

Commisson priminary finding: The QPAP cdlsfor reviews every Sx months for the
purposes of determining: (1) whether performance measurements should be added,
deleted or modified; (2) whether to change benchmark standards to parity standards, and
whether to modify the weighting and/or tiers assgned to measurements. A mgor review
by an independent third party of the continuing effectiveness of the QPAP is scheduled
for two years after the QPAP takes effect. In addition, there isaprovision that provides
that the QPAP will be avalable to CLECs until Qwest diminatesits Section 272 dfiliate,
a which time the Commission and Qwest will review the continuing necessity of the
QPAP. The same provision calsfor the QPAP to be rescinded if Qwest exitsthe
interLATA market. The Commission addresses each of Antonuk’ s recommendetions for
changes to the QPAP review section below:

Limitations on reviews (Section 16.1): Antonuk approves the Qwest QPAP language
regarding limitations of the 6-month reviews to performance-measure related issues. The
Commission generdly agrees with Antonuk’ s recommendation, but finds the

Commission should retain the discretion to add other topics related to performance
measurements and criteria for measurement reclassfication to the 6-month reviews just

in case it becomes necessary to respond to circumstances that may arise as experienceis
gained with the operation of the QPAP. The Commission directs Qwest to revise Section
16.1 to add the following provision to this section:

The Commission retains the right to add topics and criteria other than
those specifically listed here.

Comments on Commission preiminary finding Qwest recommends that the Commission
adopt Antonuk’ s recommendation, which was based on his recognition that the FCC-

approved Texas-based plans provide well-defined criteriafor sx-month reviews. Qwest
objects to the Commission’s suggested language as giving broad, unlimited discretion to
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the Commission to add any topic to the 6-month reviews, whether or not it is related to

performance measurements or their classfications.

AT&T and MTA agree with the Commisson’s preliminary finding thet it retain the
discretion to add topics and criteria to the six-month reviews. AT& T damsthereis
precedent in Qwest’ s region for this finding because Wyoming PSC, the Colorado
hearing examiner, the Colorado PUC specia master, and the Utah Staff all advocated the
same Commission discretion. AT& T adds that the FCC has recognized state

commissons role in administering and creeting performance plans.

MTA recommends the Commission broaden its recommended language here to enable
other parties as well asthe Commission to raise any issues related to performance
assurance a the Sx-month review or a any other time. MTA suggests the Commisson
hold CLEC forums at which Qwest and CLECs can discuss problems. MTA arguesit is
essentid for the Commission to maintain change control over the QPAP, including
edtablishing new enforcement mechanisms, to ensure Qwest maintains the actions it has

taken to open up itsloca service markets to competition.

Commission’sfinding: The Commisson believesit is necessary to revise and dlaify its

preliminary finding on the issue of topicsfor the 6-month review. Whileitisthe
Commission’s expectation that performance measures as described in the existing QPAP
review provison will bethe only topicsfor discussion at these reviews, the Commission
finds that the QPAP must provide the Commission with discretion to broaden the review
to respond to circumstances that may arise as experience is gained with the operation of
the QPAP. Regarding Qwest’s argument that the FCC has approved severd Texas-based
plansthat included this exigting review provision, the Commission responds again that

the FCC has recognized that individua state plans may vary and that Sates have arolein
creeting, administering and enforcing PAPs. Regarding MTA’ s suggestion thet parties
other than the Commission be able to add topics to the review agenda, the Commission
responds that the Commission will set the agenda for the reviews, but that agenda- setting

processislikely to occur in amultistate collaborative process with participation from
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representatives of state commissions, Qwest, CLECs and other interested parties.
Regarding MTA'’s suggestion that the Commission sponsor periodic CLEC forums, this
issue was resolved in the Commission’ s recent report on the Montana CLEC forum. The
Commission agrees that it should maintain *change control” over the QPAP, as discussed
below.

Dispute resolution (Section 16.1): Antonuk recommended turning to the SGAT dispute
resolution procedure at SGAT section 5.18.3 when parties participating in the 6-month

review cannot agree whether new performance measures should be added to the QPAP.
The SGAT dispute resolution procedure focuses on the use of forma arbitration to settle
disputes. Antonuk’ s reasoning for this recommendation centered on the uncertainty of a
continued role in performance measure adminidration by the Regiond Oversght
Committee acting on behdf of the state commissions. Antonuk preferred, and proposed,
that state commissions set up ajoint, multistate dispute resolution process. The
Commission supports the recommendation that a multistate process be established and
funded and will work toward that end. However, underlying this support for amultistate
dispute resolution process is the Commisson’sfinding thet it is the Commisson's
responghility to ensure the effectiveness of the QPAP and to resolve disputes arisng out
of it. For that reason, the Commission rgects Antonuk’ s recommendation that disputes
resulting from the QPAP review process be handled pursuant to the SGAT dispute
resolution procedure. Rather, unless and until a multistate dispute resolution processis
edablished, the Commission finds that the Commission will resolve disputes arising out
of the QPAP reviews.

Comments received on Commission’s preliminary report Qwest disagrees with the

preliminary finding ad prefers the current QPAP language that requires the use of AAA
arbitration as described in SGAT section 5.18.3 for resolution of disputes concerning the
addition of new performance measurementsto the plan. (Changes other than addition of
new messurements resulting from the 6-month review would require Qwest’ s agreement.
Thisissueisdiscussed later inthisreport.) Qwest arguesthat AAA arbitration is quick,
inexpendve, avoids litigation delays and is suited to resolution of issues that might
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involve multiple jurisdictions. AT& T and MTA support the Commisson’s preliminary
finding. AT&T assarts there is Sgnificant authority in FCC 271 decisions to support the
Commission’s tentative decision to handle QPAP-related disputes, including those arising
from 6-month reviews. MTA argues that disputes over addition of performance
measures, or disputes over any QPAP change a dl, should not be subject to the SGAT
dispute resolution process, but should be brought to the Commisson. MTA assertsthe
Commission has primary jurisdiction for ensuring Quwest’ s continued compliance with
Section 271. MTA proposes the Commission establish an expedited dispute resolution
process along the same lines as the PSC arbitration process aready in place, only using
expedited time frames. MTA urges the Commisson to retain its respongbility for QPAP
dispute resolution even if it joins a multistate effort to conduct QPAP oversight activities,
and not to cede its authority to a multistate group.

Commisson'sfinding: The Commission affirmsits priminary finding. Asitisthe

Commission’s respongbility to administer and oversee the operation of the QPAP, the
respongbility to resolve disputes arising out of 6-month reviews resides with the
Commisson. The Commission continues to support the establishment of a multistate
effort to conduct QPAP oversght activities, including dispute resolution arising out of

the 6-month reviews, with the understanding that any participating State commission
could act independently on issues where it differs from the multistate decision or
recommendation. Regarding MTA'’s suggestion that the Commission develop an
expedited dispute resolution procedure, the Commission responds that it supports
development of a multistate process to conduct QPAP-related dispute resolution and
urges Montana CLECs and other interested partiesto participate in that process. Asfor
wholesae service dispute resolution in genera, the Commission notes that any party may
submit a any time a petition for rulemaking that proposes an expedited dispute resolution

procedure.

Biennid reviews of the QPAP: Antonuk recommended the Commission review the

QPAP s continuing effectiveness every two years insteed of after three years. MCC

recommended an annua review in order to update performance measurements and
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pendties, with athorough review after three years. The Commission adopts Antonuk’s
recommendation for a thorough review every two years because the 6-month reviews will
provide sufficient opportunity to address MCC' s concern regarding updates related to

performance measurements.

Other issuesin Section 16 not addressed by Antonuk:

References to multistate reviews. The language in the 11/6/2001 version of the QPAP
(Section 16.1) refersto multistate joint QPAP reviews. Becauseit is not known at this
time whether such a multistate process will be established, the Commisson findsthe
language should be revised to refer only to this Commisson. A new provision should be
added to state that nothing in the QPAP prohibits the Commission from joining a
multistate effort to conduct QPAP reviews and developing a process whereby the
multistate group would have the authority to act on the Commisson’s behalf.

Initid 6-month review: Thefirst sentence of Section 16.1 provides that the first 6-month

review will occur Sx months after Qwest obtains Section 271 gpprova from the FCC for
the one of the nine states that participated in the multistate QPAP workshops. This
language gppears to contemplate a multistate review process that is not yet in place. The
Commission finds this language should be modified to provide for the first 6-month
review to occur Sx months after the date Quwest obtains Section 271 approva from the
FCC in Montana, unless the Commission agrees to a different date as aresult of
establishment of amultistate QPAP review process.

Qwedt’s agreement to changes: Section 16.1 continues to require that Qwest agree to any

QPAP changes, except for the addition of new performance measures where disputes will
be resolved dsewhere. Antonuk seemed to regject that position and Qwest indicated in its
commentsit had incorporated Antonuk’ s findings. The Commission finds that QPAP
changes are subject to Commission gpprova and do not require Qwest’ s agreement.
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Comments on Commisson preliminary report Qwest, AT& T and MTA submitted
comments. Qwest argues the Commission has no authority under the
Telecommunications Act or under state law to impose changes to the terms of the QPAP

without Qwest’s consent and that doing so would rai se due process concerns. Qwest
clamsthat alowing the Commission to unilateraly amend the QPAP would violate the
contract law principle that makes unenforceable a contract which provides one party the
right to modify it. Qwest reiterates its pogition that the QPAP is a voluntary offering, not
arequired one. AT& T comments that, with dl the relevant precedent supporting Sate
commission control of performance assurance plans, it agrees with the Commisson’s
tentative decison to gtrike the language at Section 16.1 that would require Qwest’s
agreement to any QPAP changes, except for those related to additions of performance
measures. MTA objects to QPAP Section 16.1 if the language in that section precludes
the Commission from exercising change control and gives Qwest the exclusve right to
determine if and when QPAP changes will be made.

Commisson'sfinding: The Commission continues to find that QPAP change control
should rest with the Commission, not with Qwest. Qwest’s argument that the QPAP s
voluntary and is not required as a condition of 271 gpprova by the FCC ignores two
facts (1) this Commission will not recommend that the FCC grant Qwest’'s 271
gpplication unless Qwest has in place a performance assurance plan approved by this
Commission; and (2) no 271 application has been submitted to and approved by the FCC
without inclusion of a PAP as a safeguard againgt backdiding after 271 entry. Qwest's
indstence on maintaining the QPAP requirement that gives Qwest veto power over any

QPAP change, except for additions of performance measurements, would make a
mockery of the multistate collaborative gpproach this Commission envisons for QPAP
reviews because Qwest could and would nix any change not to itsliking. Similarly, if the
QPAP were revised to require mutua agreement by Qwest and CLECs dlecting the
QPAP, there would likely be issues where mutua agreement was not possible, with the
result being an unworkable process that failed to resolve issues a dl. The Commission
finds, asit did in the preiminary report, that it isits repongbility to administer the

QPAP and oversee its operation.  The Commission, whether acting on itsown or asa
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member of amultistate QPAP oversight group, will develop a QPAP review process that
ensures the due process rights of Qwest and CLECs alike are protected.

B. Monthly payment caps (Section 13.9).

Antonuk agrees with CLECs that Quwest should not be alowed to place Tier 1 payments,
that exceed a monthly cap, into escrow and found there is no basis to relieve Qwest of its
obligation to pay amounts up to the annua cap.

C. Sticky duration (permanently freezing base QPAP payments at an escdated levd).

Antonuk rgects Z-Td'’ s proposal for sticky duration as ingppropriate, disingenuous, and

draconian.

D. Low volumecriticd vaues.

Antonuk rgects Z-Tel’s and WorldCom' s proposa to apply the lower critica vaue of
1.04 to dl low volume measures and not just the subset of them that was agreed to by
compromise of most of the partiesin the PEPP collaborative. (The PEPP agreement had
decreased the default critical value from 1.65 to 1.04 for certain low-volume measures

and increased it to varying levels above 1.65 for progressively larger volume measures.)

E. Applying the 1.04 critical value to 4-wire loops.

Antonuk rgects AT& T’ sinclusion of assertion that 4-wire loops were supposed to be
included as part of the 1.04 critical value compromise in the PEPP collaborative. He
finds insufficient evidence to support AT& T’ s argument or to conclude that thereisa

very high rate of use of 4-wireloops for ddivering high-vaue services, however, he finds
that if, during a QPAP review proceeding, there is evidence that more than 75% of 4-wire

loops are used for high-vaue sarvices, the issue should be reconsidered.
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F. Measures related to low-volume, developing markets (Section 10).

Antonuk rgjects Z-Tel’ s proposd to replace the $5,000 per month aggregate payment to
al CLECswith aminimum payment of $1,000 to individual CLECsfor individua
measures. (The QPAP provides for minimum payments of at least $5000 per month for
noncompliant service in cases where aggregate CLEC volumes range between 11 and 99
orders) Antonuk aso regjects Covad' s suggestion that al xDSL products beincluded in

this higher- payment scheme for low-volume, developing markets.

G. Minimum payments.

Antonuk revises the QPAP to require annual payments to CLECs of $2,000 for each
month in the year in which Qwest missed any measure gpplicable to low-order-volume
CLECs (annud order volume of 1200 or less), less what was paid in QPAP payments to
such CLEC. (For example, if Qwest paid a qualifying CLEC $5,000 in QPAP payments,
but there were 9 months in the year in which Qwest failed to meet a Tier 1 measure for
that CLEC, the added amount that Qwest must pay at the end of the year to that CLEC
would be 9 x $2,000 - $5,000 = $13,000.) Antonuk concludes that minimum payments
should not be gpplied on a per measure bass. His proposed minimum payment
cdculation must be performed at the end of each yesr.

Qwest comments

Although Qwest vigoroudy disagrees with the need for any additiona payment
opportunities for smal CLECs it agreesto Antonuk’s making an annua minimum
payment based on the number of monthsin which Qwest falls to meet performance
standards and revises the QPAP (6.4) accordingly.

Commisson prdiminary finding: The Commission seeks comment on Qwest’ s revisons
to the QPAP.

Comments on Commisson preliminary report  The MCC comments that whereas

minimum payments are not necessary, as Qwest maintains, because the QPAP is changed
to make annud minimum payments based on the number of monthsin which Qwest fails
to meet performance standards, the language revisions are acceptable. Qwest addsthat in
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aWashington PUC case, neither WorldCom, AT& T, nor Covad objects to Qwest’s
implementation of this recommendation.

Commisson’sfinding: The Commission finds merit in and accepts Qwest’ s revisonsto
the QPAP.

H. 100% capsfor interva measures.

Antonuk rejects CLEC proposals to diminate the QPAP provisions that cap payments at
100% on interval measures. (For example, a 3-day actua average interva for 100 events
that are subject to a 2-day interva would produce amiss of 150%, but under the QPAP,
the miss would be capped at 100%.)

AT&T comments

AT&T damstha Antonuk misunderstood the CLEC position on this issue as being that
the per-occurrence scheme when gpplied to interva measurements should measure the
number of individua misses and then assign a severity leve to each miss. Based on this
misunderstanding, according to AT& T, Antonuk then criticizes the CLECs for ther

failure to provide evidence about the number and severity of Qwest misses on interval
measures. AT& T agreeswith Z-Td’sargument that it isingppropriate to try to introduce
the number of missesinto an interva measure that does not use the number of missesto
measure performance, but instead relies on the time interva taken by Qwest to provide
savice. AT&T commentsthat CLECs and Qwest dl recognize that very poor Qwest
performance to CLECs and the use of the per-occurrence QPAP scheme can result in the
number of payment occurrences exceeding the number of CLEC ordersin a month.
AT&T datestheissue iswhether the payment occurrences should be capped at the
number of CLEC orders. Qwest says they should, because it would not make sense to
pay CLECs on more orders than they actualy submitted in amonth. AT& T says no,
because the worse Qwest’ s performance is, the more Qwest should pay. AT& T reiterates
its argument that the 100% cap on interval measures protects Qwest againgt its own poor
performance to CLECs.

Commisson preliminary finding: The Commission adopts Antonuk’ s recommendation.

Comments on Commission preiminary report AT& T requests reconsideration of the
Commission's preliminary finding thet there should be a 100% cap on the number of

payment occurrences for interva measures. AT& T adds that since the time of the

Commisson's preliminary finding on this issue, the FCC has provided some guidance
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that supports AT& T’ s argument that there should be no cap. A per occurrence payment
mechanism similar to the one in the QPAP, but without a 100% cap on the number of
payment occurrences, is part of the SBC/Ameritech Merger Agreement and SBC sought
permission to add the 100% cap. The FCC'sresponse to SBC's request was:

BC first argues that the performance gap (sic) calculated in the second
step should be limited to 100%. To do otherwise, SBC claims, would
require the company to pay on more that the actual number of data points,
i.e., applying a 200% performance gap to 150 data points would cause the
company to pay on 300 data points. Capping the performance gap at
100% would reduce the example payment to $135,000.

| find this argument unpersuasive. Failing the performance standard by a
wide margin, which is often within SBC’s control, createsa large
performance gap. A large performance gap does not mean SBC pays on
mor e that the actual number of data points, as SBC argue. Rather, SBC
would ssimply be paying for a larger disparity on the specified number of
OCCUr I ences.

AT&T addsthat the arguments the FCC finds unpersuasive are the same ones that Qwest
makes and while the FCC eventualy approved SBC's 100% cap, the approva was
granted for reasons of “adminigrative efficiency” not that there could be more payment
occurrences than orders. The FCC granted SBC' s request because the Texas PUC
gpproved such a plan with a100% cap. AT& T arguesin “this Stuation” adminidrative
efficiency has no role and it urges the Commission to follow the FCC' s guidance and not
cap the number of payment occurrences at the number of orders. AT& T would ddlete the
following from Section 8.2.1.2, Step 2:

The percent difference shall be capped at a maximum of 100%. In all
calculations of percent differences in sections 8.0 and 9.0, the calculated percent
differencesis capped at 100%.

Commisson'sfinding: The Commission finds merit in afirming its prdiminary

decison, for thetime being. However, this decision is a candidate for review no later
then in the firg two-year review of the sufficiency of the QPAP to induce the right
behavior. If inaddition to providing lesser quality service to wholesale cusomers
reldive to retail cusomersthereisaggnificant disparity, then the need for gppropriate
pendties shall be revisited.
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I.  Asdgning severity levelsto percent measures.

Antonuk rglects Z-Td'’ s proposed payment formula that bases QPAP compensation on
percent measures more proportiond to the relative Sze of the“miss’ involved. He found
Qwest’s QPAP adequate for now, but notes proposals like this one could be addressed
fully in future QPAP review and amendments proceedings.

V. SELF-EXECUTING MECHANISM

A. Dispute resolution (Section 18).

Antonuk rejects Qwest’s proposal to add a dispute resolution provision specificaly
applicable to the QPAP that applies the generd SGAT dispute resolution provisonsto
disputes arising only under certain QPAP sections. He found thet the generd SGAT
dispute resolution sections gpply as well to the QPAP section of the SGAT.

Owest comments

Qwest gtates to incorporate Antonuk’ s recommended dispute resolution language into the
QPAP (6.4).

Commisson preliminary finding: Antonuk recommends, and Qwest has implemented,
language that requires use of the SGAT dispute resolution procedure a section 5.18,
which focuses on forma arbitration, to resolve disputes over the meaning of QPAP
provisons and how they should be gpplied. The Commission rgectsthis
recommendation because it is the Commission’s responghility to oversee and administer
the operation of the QPAP. Therefore, dispute resolution concerning the meaning and
gpplication of QPAP provisons appropriately reside with the Commission.

Comments on Commission prdiminary finding Qwest, AT&T, MTA and MCC
commented. Qwest disagrees with the Commission’s finding and points out that SGAT
Section 5.18 specificaly datesit is not intended to limit the Commisson'sor FCC's

lawful authority and provides parties with the option of taking disputes to a court, agency
or regulatory authority with jurisdiction.
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AT&T agrees with the Commission’ s tentative decison and cites as support the same
argument AT& T made regarding resolution of disputes arisng out of the 6-month review
process, which isthe clam there is sufficient authority in FCC 271 decisions and other
plans that support the Commission’sfinding.

In its comments on Section 111.A.3 of the preliminary report, MTA agrees with the
tentative finding in this report section that the Commission administer the operation of
the QPAP and manage dispute resolution over its provisons. MTA recommends

establishment of an expedited Commission dispute resolution process.

MCC recommends the Commission adopt aforma dispute resolution procedure using
forma arbitration smilar to interconnection and UNE arbitrations and require arbitration
agreements to be filed with the Commisson. MCC notes that parties could not use
arbitration to modify the QPAP and asserts only the FCC or Commission has that
authority.

Commisson'sfinding: The Commisson affirmsits preiminary finding. Itisthe

Commission' s responsihility to oversee and administer the QPAP, including resolving
disputes over the meaning and application of QPAP provisons. Given that finding, itis
not gppropriate then for these disputes to be handled using the SGAT dispute resolution
process, which provide for processes that do not include the Commission. 1t would be
possible for the Commission to develop ether aforma arbitration process of its own for
this purpose, as M CC recommends, or an expedited dispute resolution process, asMTA
recommends. At thistime, however, the Commission intends to pursue the same
multistate approach for QPAP dispute resolution as it plans for QPAP reviews, audits and
adminigtration of performance measurements. (In such a process, each state commission
will preserve itsright to act independently on issues where it may differ from the
multistate group’ s decisons.) It seems unlikely that disputes over the meaning or
gpplication of the QPAP could be Montana-specific, but in that event, it may be
necessary to resolve the dispute on a Montana-only basis,
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B. Payment of interest.

Antonuk finds that the QPAP should provide for interest on late QPAP payments at the
prime rate published daily.

Qwest comments
Qwest includesin the QPAP (11.1) the use of the “primerate’ to reflect the time vaue of

money.

AT&T comments

AT&T recommends that the interest rate on late payments be whatever was et by the
gtate commission in aQwest rate case. (In the last Qwest genera rate case, Docket
88.12.15, Order 5398a, the Montana PSC set Qwest’ s rate of return on equity at 12%.)

Commisson prliminary finding: The Commission finds Antonuk’ s recommendation to
be reasonable and adoptsit.

C. Escrowed payments.

Antonuk includes in the QPAP provisions for one party to the QPAP to require the other
party to make paymentsinto escrow where the requesting party can show cause, perhaps
on grounds similar to those provided by the Uniform Commercid Code for cases of

commercid uncertainty.

D. Effectivedates.

1. Initid effective date. Antonuk agrees with Qwest that the QPAP effective date
should be when Qwest gains 271 entry gpprovd in a Sate and he revises the
QPAP to require Qwest to provide monthly QPAP reports asif the QPAP became
effective on October 1, 2001.

Qwest comments

Qwest is unopposed to providing reports for information reasons, but it finds
unnecessarily complicated the requirement that it report information asif the
QPAP were effective on October 1, 2001. Since no CLEC has opted into the
QPAP, Qwest intendsto provide Tier 2 reports and aggregate Tier 1 reports to
Commissions and parties in this QPAP proceeding beginning with November
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2001 payment reports and continuing until Quwest gains (271) approva from “the
state.”

AT&T comments

AT&T changesits pogition from the workshops, where it argued for
implementation of the QPAP upon approval by the state commission, to
agreement with the Utah Staff which has recommended QPAP implementation at
the time Qwest files its Section 271 application at the FCC.

MCC comments

Just as the Colorado hearing examiner recommends effectiveness after 271
authority but that Qwest be required to generate “mock reports’ in the interim for
PUC gaff review, the MCC holds that while the Report fails to mention when to
implement the plan it should be immediate.

Commisson preliminary finding: The Commission agrees with Antonuk’s
recommendation that the QPAP become effective on the date Qwest’ s gpplication
for 271 approva in Montanais approved by the FCC, but that Qwest immediately
begin filing with the Commission and CLECs monthly “mock reports,” with no
monetary pendties attached, asif the QPAP (reflecting this Commission’'s
findings) was in operation now. In thisway, the Commisson and CLECswill

gain useful information about the operation of the QPAP prior to its actud
implementation.

2. “Memory” at effective date. Antonuk rgjects AT& T's proposal that when the
QPAP becomes effective, Qwest should begin payments asif it had been in effect
since the PSC action to gpproveit. Asfor his reasoning, Antonuk adds that the

very reason cited by the FCC in support of the adoption of a PAP is the need for

assurance that loca exchange markets will remain open after Qwest receivesthe

power to provide in-region interLATA service.

AT&T comments

AT&T disagrees with Antonuk’ s finding on thisissue and cdlsit “illogicd,
inexplicable and ILEC-biased.”® AT&T points out that, under Antonuk’s
proposd, if Qwest is providing substandard service in the months prior to QPAP
implementation, it will be wiped off the books once the QPAP becomes effective.

MCC comments
The mock reports should not serve as memory once Qwest receives 271 entry
authority.

8 AT& T's Exceptions to the Liberty Consulting Group’s QPAP Report (November 7, 2001), p. 41.
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Commission priminary finding: The Commission agrees with Antonuk, Qwest
and MCC that Qwest will have a clean date as of the date of QPAP effectiveness.

Commisson'sfinding: The Commission affirms the preiminary finding because
no participant commented on it.

3. QPAP effectivenessif Qwest exitsinterLATA market. Antonuk regectsthe
proposal made by AT& T and ELI/Time Warner/XO Utah that the QPAP woud
continue to operate even if Qwest exited the in-region interLATA market.

Commission prdiminary finding: To restate the effect of Qwest’s intent as
reflected in Antonuk’ s resolution: if interLATA entry is profitable, Quest will
make Tier 1 paymentsto CLECs and Tier 2 paymentsto a state, but if Quest
findsinterLATA entry unprofitable, it will exit the interLATA market and cease
making Tier 1 and 2 payments for any discriminatory service it providesto
CLECs. The Commisson seeks comment on why Qwest’ s right to cease making
Tier 1 and, or, Tier 2 payments is consistent with congressond intent in The
Teecommunications Act of 1996. The Commission seeks comment on whether
any state recommendations to the FCC and any recent FCC approved 271 filings
prohibit a RBOC from terminating its performance assurance plan concurrent
with the RBOC' s independent decision, or FCC requirement, to exit the
interLATA market.

Comments on Commisson preliminary report MCC and Qwest filed comments. MCC
comments thet competition can only be preserved by continuing the QPAP and that
competition cannot exist without competitors. In thisregard The 1996 Act could not be
Clearer:

To promote competition and reduce regulation in order to secure

Lower prices and higher quality services for American telecommunications
Consumers and encourage the rapid deployment of new
Telecommunications technol ogies.

MCC comments that once the QPAP is established and approved by this Commisson, it
only hasthe right to dter or terminate the plan. Any party should be “ permitted to
petition” the Commisson for achangein the plan if it filesacomplaint. Qwest could
petition to terminate the plan if it exitsthe interLATA market. However, it should make
no difference that Qwest later exits the market: Qwest’ s participation in the interLATA
market could be profitable and it could sdll itsinterLATA carrier to another.
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Qwest comments that Section 271 of The 1996 Act isthe quid pro quo for the right to
provide in-region interLATA service. Qwest adds there is no judtification to require
QPAP s extraordinary sdlf-executing payments to CLECs if Qwest is not providing in-
region interLATA service. Further, in the absence of the QPAP, CLECs have recourse to
other lega remedies for actud violations of Sate or federd law. Qwest is not aware of
any state recommendation or FCC-gpproved 271 filing that prohibits aBOC from
withdrawing its PAPif it exigsthe interlLATA market.

Commisson'sfinding: The Commission finds merit in MCC's comments: the intent of
Congressisclear. Allowing Qwest to withdraw its QPAP upon exit, for whatever reason,
from the interLATA market gppears incongstent with Congressiond intent. If and when
Qwest decides to exit the interLATA market, it will be gppropriate to alow Qwest to
petition the Commission, if it so chooses, to withdraw the QPAP. Qwest’s QPAP

obligations will continue until Commission action on a petition favors Qwest’ s request to
discontinue the PAP.

E. QPAPinclusonin SGAT and interconnection agreements.

Antonuk agrees with WorldCom that Qwest must address the question of how the QPAP
should be made apart of the SGAT. He dso assarts that there Qwest should clarify the
scope of what a CLEC with an interconnection agreement would be required to elect. He
directs Qwest to address these issues in its comments on his Report.

Qwest comments

Qwest asserts the QPAP will be included as Attachment K to the SGAT. Qwest adds that
if aCLEC wishesto opt into the QPAP, it must do so through an amendment to its
interconnection agreement which must include & a minimum, both Attachment K and
Attachment B in lieu of other contractual standards and remedies. Additional eections
depend on the specifics of the interconnection agreement.

Commisson prdiminary finding: The Commisson requests participants to comment on
Qwest’s proposal for the method by which CLECswill opt into the QPAP. In addition,
the Commission finds that a second sentence should be added to this provision (13.2) as
follows:
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CLECs may seek amendments to their interconnection agreements to include the
QPAP as soon as the Commission approves the QPAP, with the under standing
that monetary penalties will not apply until the date Qwest receives Section 271
approval fromthe FCC.

Comments on Commisson preliminary finding Qwest suggests amending the

recommended language to darify that no provison of the QPAP, including monetary
pendties, will apply until Qwest receives Section 271 gpproval. AT& T proposes
additiond language to be inserted after the Commission’s language:

CLECs may seek amendments to their interconnection agreementsto
include the QPAP and the related Performance Indicator Definitions
(PIDs) as soon as the Commission approves the QPAP, with the

under standing that monetary penalties will not apply until the date Qwest
receives Section 271 approval fromthe FCC. CLECswill not be required
to accept any other terms from the Qwest SGAT in order to incorporate
the QOPAP into their interconnection agreements. If at any time during the
term of such interconnection agreements, the remedies under the QPAP
are not availableto CLECs (e.q., if Owest has not obtained 271 approval
from the FCC yet), then all terms and conditions in their interconnection
agreements that may provide remedies to CLEC shall be available. At all
times, remedies under interconnection agreements shall remain available
for matters not addressed by the OPAP.

Commisson’sfinding: The Commisson agrees with Qwest’ s suggestion that language

be added to clarify that no QPAP provision, not just those requiring monetary penalties,
will apply until the date Qwest wins 271 gpprova from the FCC. The Commission dso
finds merit in the language proposed by AT& T that would not require CLECs to adopt
SGAT termsinto their interconnection agreements in order to elect the QPAP and would
require that remedies available to CLECs under their interconnection agreements will
continue to be available until Qwest obtains 271 gpprova and the QPAP remedies take
effect. 1t may not be necessary to include the find sentence of AT& T’ s proposed
language because it may be stated elsewhere, either inthe QPAP or inthe SGAT. The
Commission directs Qwest to submit language for this provison in its QPAP compliance

filing that incorporates the Commission’ s findings here.

F. Form of payment to CLECs.
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Antonuk rejects WorldCom'’ s suggestion that Qwest make QPAP payments by cash or
check; he accepts Qwest’s provision that makes payments bill credits. A cash-equivaent
transfer isrequired by Antonuk when there is insufficient amount due CLEC to offset the
credit. Antonuk declined to address Covad's request for no offset if payments are due for
unrelated debts of CLECs. He also asserts that the QPAP require Qwest to provide credit
information in subgtantialy the same format Qwest provides (Exh S-9-QWE-CTI-4).

Qwest comments
Qwest asserts to include a provision committing Qwest to provide payment information
subgtantiadly similar to that which parties were gpprised of (see QPAP 11.2).

Commisson priminary finding: The Commission invites participants comments on the
language submitted by Qwest at Section 11.2.

Comments on Commisson’s preliminary report  AT& T and Qwest comment on the

form of paymentsissue. AT& T notesthat the Colorado Commission requires payment

by cash or check, which Qwest did not subsequently dispute® AT&T does not take issue
with the new Colorado language found in CPAP 812.2 which reads. “All payments

(under the PAP) shall bein cash. Qwest shall be able to offset cash paymentsto CLEC
with a bill credit applied against any non-disputed charges that are more than 90 days
past due.”

Qwest asserts that before the Washington State UTC neither AT& T, WorldCom nor
Covad objected to Qwest’s “format” and the issued should remain settled.

Commisson'sfinding: The Commisson finds merit in Antonuk’ s resolution which

appearsto differ from the approach used in Colorado to the extent “cash” and “cash
equivalent” payments differ, that bills are 90 past due versus 30 days due and that the
amount that would otherwise be credited isin dispute.

% See Decision on Motions for Modification and Clarification of the Colorado Performance Assurance Plan, In the
Matter of the Investigation into Alter native Approaches for a Qwest Corporation Performance Assurance Planin
Colorado, Decision No. R01-1142-1, Docket No. 011-041T (rel. November 5, 2001) at p. 20.
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V. ASSURANCES OF REPORTED DATA’'S ACCURACY

Qwest cites the following as assurances that the performance data underlying the QPAP will be
relidble: (1) measures will be audited twice by the time the QPAP is effective; (2) the QPAP
includes aroot-cause andyss provison; (3) the QPAP includes arisk-based audit program; (4)
CLECs may request raw data from Qwest in order to verify data and may request audits of
individua performance measures; and, (5) the QPAP provides for audits of Qwest’ s financia
system used to caculate CLEC payments.

A. Audit program.

Antonuk expectsthat states will jointly oversee the QPAP auditing function, with eech
date retaining the ability to make sure its particular needs and circumstances are
addressed.  His recommendations regarding the adoption of an integrated audit program
includes the following QPAP amendments:

OProviding for atrangparent Qwest process for changing the systems, processes, methods
and activities of Qwest’s measurement regimen and alowing an opportunity for othersto
chalenge such changes.

= Theindependent auditor should meet quarterly with Qwest to learn of changes made
in Qwest’s measurement regimen.  The auditor would then assess the materidity and
propriety of any changes and reports to commissions. Other parties would make the
auditor aware of their concerns about changes.

0The QPAP should adopt a programmetic approach that alows both pre-planned and as-
needed testing of Qwest’s measurement regimen.

OApproval of Qwest’s acceptance of atwo-year planning cycle to be conducted under the
auspices of the participating commissions with detailed planning recommendations to be
made by an outside auditor selected by the commissions and retained for two-year

periods.
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OA recommendation that the auditor aso determine the need for individua audits
proposed by CLECs that are not otherwise addressed in the current cycle plan.

OAllowing tates to perform additiona auditing if the joint approach is not sufficient.

OUsing Tier 2 payments to States to pay audit program costs. Qwest should fund the
costs of the first 2-year cycle in advance, with the amount to be refunded once Tier 2
payments accumulate. If Tier 2 payments aren’t enough to pay for program, then half of
the cost will come from Tier 1 escalated payments and haf from Qwest.

Qwest comments

Qwest submits the following comments and QPAP revisons on the “ Audit Program.”
(1)While Qwest asserts to include Antonuk’ s required audit provisonsin the QPAP,
Qwest includes other “key concepts’ that Antonuk excludes. (2) Qwest adds to the
QPAP asection (15.1.3) requiring thet the independent auditor coordinate audits to avoid
duplication and to not impede Qwest’ s aility to meet other requirementsin the QPAP.
(3) Qwest is hopeful that Sates participate in acommon audit, and prefers requiring
common audits. (4) Qwest adds it isimperative that audit plans and operations not
impede Qwest’ s day-to-day performance under the QPAP regime. (5) Qwest expresses
concern with how disputes arising from audits will be processed. Asregards CLEC
proposed audits, Qwest asserts that Antonuk did not propose a“materidity decison
criteria’ and notes to add such criteria asthe basis for an audit: smal discrepancies done
are(sc) not (word and emphasis added)a reasonable basis for an audit.  (6) Qwest asserts
to add a provision disallowing audits during the pendency of dispute resolutions. (7)

Lagt, and arguably consistent with QPAP 14.4, Qwest adds a provision that a CLEC may
not propose auditing data older than three years (see QPAP 15.3).

Commission priminary finding: For resource and efficiency reasons, the Commission
agrees with Antonuk’ s recommendation that state commissions should jointly oversee the
QPAP auditing function in a manner that allows each participating state to act
independently on issues where it might differ from the other sates. If such ajoint
regulatory oversght group isformed by some or al of the Qwest satesin order to
conduct their QPAP review and auditing respongibilities, the Montana Commission likely
will participate. However, QPAP Section 15 (concerning the audit program) is currently
written asif there is a multistate oversight regime dready in place and, therefore, does
not take into account the possibility that states will not form ajoint oversight body and
the Commisson will conduct its QPAP audit respongbilities onits own. Other
provisons of Section 15 inappropriately dictate the method by which the multistate
commission oversight group will resolve audit-related disputes and appeals of disputes.
Additiondly, the current Section 15 contains provisions thet limit the Commisson’s
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discretion to determine the procedure, scope, timing and conduct of audits. The
Commission revises Section 15.1 through 15.4 below to address these concerns.

15.1 Audits of the PAP shall be conducted i-a-two-yeareyecke under the auspices
of the participating-Coemmissions Commission in accordance with a detailed audit
plan developed by an mdependent auditor and approved by the Commission

. The participating-Commissions Commission shall
select the independent auditor with input from Qwest and the CLECs.

15.1.2 Theinitial audit plan shall be conducted over two years, with audit
periods subsequent to the initial audit to be determined by the Commission. The
Commission will determine the scope of and procedure for the audit plan, which,
at a minimum, will identify the specific performance measurements to be audited,
the specific tests to be conducted, and the entity to conduct them. The initial audit
plan will glve prlorlty to audltl ng the hlgher rlsk areas |dent|f|ed inthe OSS

15.1.3 The Commission will attempt to coordinate its audit plan shat-be

coordinated with other audit plans that may be conducted by other state
commissions so as to avoid duplication. The audit shall be conducted so as not to
shal-net impede Qwest’ s ability to comply with the other provisions of the PAP
and should be of a nature and scope that it can be conducted in accordance with
the reasonabl e course of Qwest’ s business operations.

15.1.4 Anydispute arising out of the audit plan, the conduct of the audit, or
audit results shall be r@olved by the Commlsson ever—srght—eem#ﬁteeef

15.2 Qwest may not make CLEC-affecting changes to the performance
measurement and reporting system without Commission approval. Qwest may
make non-CLEC-affecting changes to its management processes to enhance their

accuracy and efficiency mere-accurate-or-more-efficient-to-perform-without
sacrificing-aceuracy. These changes are at Qwest’ s discretion, but will be
reported to the independent auditor in quarterly meetings in which the auditor

may ask questions about changes made in the Qwest seasurerment+eginen
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management processes. The meetings, which will be limited to Qwest and the
independent auditor, will permit an independent assessment of the materiality and
propriety of any Qwest changes, including, where necessary, testing of the change
details by the independent auditor. The information gathered by the independent
auditor may be the basis for reports by the independent auditor to the
partichpating Commissions and, where the Commissions deems it appropn ate, to
other participants. The Commission may review in the QPAP review process the
propriety of any discretionary changes made by Qwest pursuant to this section.

15.3 Inthe event of a disagreement between Qwest and CLEC as to any issue
regarding the accuracy of integrity of data collected, generated, and reported
pursuant to the PAP, Qwest and the CLEC shall first consult with one another
and attempt in good faith to resolve the issue. If an issueis not resolved within 45
days after a request for consultation, CLEC and Qwest may, upon a
demonstration of good cause (e.g., evidence of material errorsor discrepancies),
request an independent audit to be conducted, at the initiating party’ s expense.
The independent auditor will assess the need for an audit based upon whether
there exists a material deficiency in the data or whether there exists an issue not
otherwise addressed by the audit plan for the current cycle. The Commission will
resolve any dispute by Fhre-dispute+resolution-provision-of-section-18:0-s
avaHableto any party questioning the independent auditor’ s decision to conduct
or not conduct a CLEC requested audit and the audit findings, should such an
audit be conducted. Audit findings will include: (a) general applicability of
findings and conclusions (i.e., relevance to CLECs or jurisdictions other than the
ones causing test initiation), (b) magnitude of any payment adjustments required
and, (c) whether cost responsibility should be shifted based upon the materiality
and clarity of any Qwest non-conformance with measurement requirements (no
pre-determined variance is appropriate, but should be based on the auditor’s
professional judgment). CLEC may not request an audit of data more than three
years fromthe later of the provision of a monthly credit statement or payment due
date.

15.4 Expensesfor the audit of the QPAP and any other related expenses, except
that which may be assigned under sectl on 15 3, shaII be paid flrst from the Tier 2
fundsm the Speual Fund S Wy

are not sufficient to cover audit costs the Commlsson will devel op an additional
funding method to include contributions from CLECS Tier 1 payments and from

Qwest.

Comments on Commisson prdiminary findings Qwest, AT&T, TA and MTA
commented. Qwest commentsiit has agreed to a multistate audit process, not separate

gate audits, and therefore generally objects to Commission modified language that would
implement a Montana- specific audit. Qwest objects to Commission-modified language at
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15.1 and 15.1.2 (that deletes the requirements for a two-year audit cycle), to the deletion
of 15.1.1 (establishing the multistate auditor selection process), to the modifications to
15.1.3 (requiring the Commission to coordinate its audit plan with those of other states),
and to the deletion of 15.1.4 (delegating audit dispute resolution to a multistate
committee of commissioner representatives). Qwest objects to Commissionmodified
language at 15.2 that requires Qwest to obtain Commission gpproval before making
“CLEC-affecting changes’ to the performance measurement and reporting system
because it does not define the term “ CLEC-affecting” and could prohibit Qwest from
making necessary changes to report data. Qwest objects to the Commission’s
amendments of 15.3 that provide for Commission resolution of audit-related disputes
rather than turning to the provisions of QPAP Section 18. Qwest recommends the
Commission revigt its tentative decision to delete the provison in Section 15.4 that
would provide for the use by the Commission of a portion of Tier 1 escalated paymentsto
help fund the Commisson’s QPAP oversight activities.

AT&T seeks reconsderation of the tentative finding to add language to Section 15.4 that
alows the Commission to fund some audit costs with CLECs Tier 1 paymentsif Tier 2
funds are not sufficient to pay audit costs.  AT& T proposes ingtead this language:

If Tier 2 funds are not sufficient to cover audit costs, the Commission will
develop an additional funding method to ielude-contributionsfrom
CLECs THer1-payments and from Qwest. The Commission reserves the
right to use Tier 1 escalation payments due to CLECs to fund audit cost
shortfalls. Should Tier 1 escalation payments be used to fund audits, after
the compl etion of the audit, future Tier 2 payments will be used to
reimburse CLECs that had their Tier 1 escalation payments diverted to

audit funding.

TA argues the QPAP audit section is flawed because there is no provision that requires
Qwest to cooperate with audits by supplying requested information to the auditor. TA
camsits concern arises from its firsthand experience with Qwest, which TA says
occurred when Qwest denied TA's hilling consultants access to pertinent information.

TA recommends adding language to prohibit Qwest from obstructing the auditor, to
prohibit Quwest from managing the audit process, to give the auditor theright to

determine information needs, and to require Qwest to save hilling and operationd records
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for two years. TA commentsthat, in order to ensure the independence of the auditor, the

Commisson must select and guide the auditor.

Citing CLEC comments at the Montana CLEC forum that audits are fine, but that the
performance measurements themsalves may not be capturing the correct performance,
MTA recommends the Commission retain authority to review what is being measured, as

wel as how it is measured and audited.

Commisson'sfindings The Commission revisesits preliminary findings regarding the
QPAP audit section somewhat in an effort to darify itsintentions. Fird, the

respong bility to determine the scope and procedure of the audit program, and for
resolving disputes over audit decisons, rests with the Commisson. The Commisson
will not gpprove QPAP provisons that limit or diminate the Commission’s ability and
discretion to carry out its auditing respongibilities. It would not be prudent at thistime to
edtablish the exact parameters of the audit program in away that would hamstring the
Commission’s ability to fashion a program that meets its needs in the future. Second, the
Commission fully supports the establishment by state commissons of a multistate QPAP
oversgght program, which this Commission envisons asincluding: ongoing
adminidration of performance measures, joint 6-month and 2-year QPAP reviews, as
well asresolving disputes arisng out of those reviews,; and the audit program; and any
QPAP-rdated dispute resolution.  However, the QPAP needs to include a “falback”
provison that will dlow the Commisson to act on its own in the event efforts to establish
amultistate oversight group are not successful, or that the Commission declinesto
participate in it for somereason.  The Commission will not gpprove provisionsin this
section that dictate the manner in which the multistate group of commissions, if
established, will resolve audit disputes because that is amatter for the participating Sate
commissonsto decide. Third, the Commission revises a preliminary finding and
gpproves the provison in the current version of the QPAP that alows Qwest to make
discretionary changes to its performance measuring and reporting system, but continues

to retain for the Commission the right to review as part of the 6-month review process —
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and possibly to disapprove -- changes to the performance measuring and reporting system
that Qwest has made.

Regarding Qwest'sand AT& T’ s comments related to Section 15.4 (paying for audit
expensess), the Commission affirmsits preiminary finding, which providesthat Tier 2
fundswill be used to pay audit costs, but if they are insufficient to cover the codts, the
Commission will develop amethod to supplement Tier 2 funds with contributions from
CLECS Tier 1 payments and from Qwest. The Commission prefers not to specify at this
time in what manner it will obtain contributions from Tier 1 payments and from Qwest s0
that, in the event it becomes necessary to do so, the Commission’s options will not be
limited.

In response to TA’s concern that the QPAP does not contain a provision that requires
Qwest to cooperate with the auditor, the Commission notes that there are QPAP
provisions that require Qwest to provide raw performance data to CLECs and to the
Commission, aswell as record retention requirements. The Commission has no reasonto
believe Qwest will not cooperate with the auditor and expects Qwest will provide the
records necessary for the audit to the auditor.

MTA’s suggestion that the Commission should retain the right to review what is being
measured by the performance measurementsincluded in the QPAP is addressed in
Section I11.A of this report regarding the scope of the 6-month reviews.

Rather than rewriting this section to accomplish these objectives, the Commission directs
Qwest to submit revisons to the current version of the QPAP to incorporate the

Commisson'sfindings

B. PSC accessto CLEC raw data (Section 14.2).
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Antonuk rejects AT& T’ s suggestion that this provision, that alows a PSC to request
CLEC specific raw datafrom Qwest, be diminated. Antonuk recommends adding QPAP
language related to confidentidity concerns.

C. Providing CLECsther raw data.

Antonuk finds that upon request Qwest should provide raw datato CLECs as soon as
possible. He declinesto set adeadline. He finds that the QPAP should require Qwest to
alow payments to be reca culated retroactively for 3 years and it should require Qwest to
retain sufficient records to demongtrate fully the basis for its caculations for long enough
to meet this potentid recalculation obligation. Thus, Antonuk findsit sufficient that

Qwest maintain records in areadily usable form for one year while remaining records are
retained in an archived format. He finds that the QPAP should require Qwest to
digtribute CLEC-specific datain aform that will dlow CLECsto understand and verify
them.

Qwest comments

Qwest states to include in the QPAP (14.2) a provision that modifies dightly that
recommended by Antonuk. Asfor the provision of raw datato CLECs, Qwest
incorporates into the QPAP (14.4) arequirement that documents be retained.

Commisson preliminary finding: The Commisson agrees with Antonuk’s
recommendations, but asks participants to comment on the relevant QPAP language
submitted by Qwest.

Comments on Commission preliminary report In response to the Commission’s request
for comments on the QPAP language, Qwest assertsthat AT& T, WorldCom and Covad
did not object to this language when they had the opportunity to do so in the Washington
QPAP proceeding.

Commisson'sfinding: The Commisson accepts Qwest’ s proposed language.

D. Pendtiesfor late and/or inaccurate QPAP reports.



Docket D2000.5.70 Final Report —Performance Assurance Plan 79

Antonuk recommends revising the QPAP to impose a pendty if Qwest neglectsto file
QPAP information on amessure of 1/5™" the amount for failure to file a QPAP report at

al (subject to acap equd to the daily amount for falure to file any report). He finds that
the best way to ded with report accuracy is to include the issue when formulating audit
plans. For late QPAP reports, he finds that Qwest should pay $500/day for areport filed
in the second week after it’s due, $1000/day in the third week and $2000/day for anything
later than that. (The QPAP alows Qwest to request awaiver of late report payments.)

Qwest comments
Qwest includes in the QPAP (14.3) payment obligations congstent with Antonuk’s
Report.

VI. OTHERISSUES

A. Prohibiting QPAP payment recovery in rates.
Antonuk regects AT& T’ s proposa adding that the FCC and state commissions can decide
the issue,

AT&T comments

AT&T continues to argue that the Commission should mandate that Qwest may not
recover QPAP cogts from ratepayers. In addition, AT& T proposes language for anew
provison to be added to the QPAP that explicitly prohibits Qwest from including QPAP
payments as expenses in any Qwest revenue requirement or reflecting them in increased
ratesto CLECs.

Commisson preliminary finding: Asfor the recovery of QPAP paymentsin rates, the
Commission agrees with Antonuk as to jurisdiction and finds that no such recovery is
dlowed in rates this Commission regulates.

Comments on Commission’s preliminary report  Since the Commission asserts
jurisdiction on this matter AT& T asks that the following language, which isfound in
other FCC plans and that Qwest agrees is appropriate, be included in the QPAP:

§ 13.10 Any payments made by Qwest as a result of the PAP should not: 1) be
included as expenses in any Qwest revenue requirement, or 2) bereflected in
increased rates to CLECs for services and facilities provided pursuant to Section
251(c) of the Telecommunications Act of 1996 and priced pursuant to Section
252(d) of the Telecommunications Act of 1996.
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In its comments, Qwest asserts that because the Commission states to agree with Antonuk
Qwest’ s recovery of QPAP costs from ratepayers should not be addressed in the QPAP.

Commisson'sfinding:  The Commission finds merit in and accepts AT&T's
recommendation to insert the above 13.10 language into the QPAP. While the reference

to Qwest’s agreement is not apparent, the intent is consistent with the Commission’s
policy on cost recovery.

B. No-admissions clause (Section 13.4.1).

Antonuk finds that the QPAP redtriction in this section does not constrain the use of the
information contained within QPAP reports so there is no need to delete the clause.

C. Qwedt’sresponsesto FCC-initiated changes.

Qwest proposed 3 QPAP changes that were prompted by informa suggestions from the
FCC: (1) diminating 2 families of OP-3 sub-measurements so that no missed order
would go uncompensated; (2) removing the adjustment for two commission’s rete orders
(not Montana); (3) making two changesin the Satistica values used to test Tier 2 parity.
No one objected to these proposals so Antonuk adopted them.

Qwest comments
Qwest asserts to make appropriate deletions to the QPAP (7.2, but also see Attachment,
footnote ¢ and Attachment 3).

D. Specification of state commission powers (Section 12.3).

This section alows a state commission to recommend to the FCC that Qwest’s 271
authority be revoked in the event Qwest reaches the annual cap. Asit does not add to any
power Commission do not aready have, Antonuk diminates this provison asit might be
congtrued to limit acommission’ s authority to respond to circumstances that may arise
other than in the QPAP.
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Qwest comments
Qwest strikes from the QPAP Section 12.3 cited here.

Commisson preliminary finding:  The Commission agrees with Antonuk’ s resolution.

Commisson'sfinding: The Commisson afirmsits preiminary finding.

E. Issuedeferred to QPAP from Find Report on Checkligt Item # 4 — Unbundled
Loops

Qwed’ sddlaysin making these loops available and the impact on competition led to the
following concluson in the Commisson’s preiminary report:
Issue 4 — Commission Preliminary Finding

The Commission agrees with the facilitator’ s findings regarding the need for
expeditious provision of infrequently ordered unbundled services. The
Commission considers the fact that comparatively few of these |loops were
ordered does not necessarily indicate the losses to competition that may have
occurred. The Commission will consider whether thisissue should be added to
the post-entry performance plan considerations. (p. 43).

Inits comments, Qwest arguesthat it is unnecessary to consder infrequently ordered
services in QPAP because of the specia request process (SRP) aready approved by the
facilitator. The Commisson'sfind report finds

[i]tisclear from many sources that Qwest has made substantial improvementsin its
provisioning of wholesale service and technical support for CLEC wholesale
ordering activities including for the specific UNEs at issue here. The Commission’s
concern was over thetime it appears to have taken for new or infrequent services to
be provisioned and provisioned correctly by Qwest and the possible impact this may
have on competition, especially the competition represented by smaller companies
which may be more likely to be active over a sustained period in Montana. Once a
product or service is well-developed and part of the performance measures there are
means in the QPAP for monitoring performance and parity. The Commission agrees
with Qwest that the procedures detailed in Exhibit F (of the SGAT) concerning the
special request process go far to alleviating the Commission’s concern over the
impact of provisioning in the case of infrequently ordered UNEs. In addition, asa
consequence of the CLEC Forum held January 9, 2002, parties have agreed to
discuss and make proposals concerning processes on how Qwest and small CLECs
can improve interaction. The Commission defersfinal closure of thisissue pending
the outcome of those discussions.
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The Commission invites comments on what it might do to facilitete better interaction
between companies and therefore competition over the long-term in Montana. If the
Commission should develop an expedited complaint procedure to resolve wholesde
service digputes, what might it look like? 1f the Commisson sponsors meetings, perhaps
modeled on the CLEC Forum where parties can discussissues and possibly resolve them
prior to going to a complaint or dispute process, should they be, for example, annual or
quarterly? How long would this need to go on e.g., one year after Qwest receives 271
approval, or two years?

Comments received on wholesale service disputeissue Qwest, AT&T and MTA

commented. Qwest claims the issue of developing an expedited complaint procedure for
wholesde service disputes isirreevant to the QPAP discussion and, at any rate, would
require arulemaking to implement. Regarding the idea of Commisson-sponsored
forums for CLECs and Qwest to discuss wholesae service issues, Qwest notes thisis an
issue in the Montana CLEC forum proceeding upon which Qwest will provide comments.

AT&T datesit does not support a Montana- specific CLEC forum because it believes
Qwest’ s change management process will provide aregion-wide process for dl CLECsto
rase and resolve wholesaleissues. According to AT& T, that process as currently
designed alows parties to pursue dispute resolution a a state commisson. AT& T
supports development by the Commission of an expedited complaint procedure for
wholesae disputes and attached to its comments a proposed procedure that AT& T saysis
modeled after the Colorado Rules on Accderated Complaints. AT& T aso comments on
long-term PID adminigtration and attaches as an exhibit its comments on this subject that
were submitted to the ROC- OSS technica advisory group.

MTA refers to the recommendation it made in the Montana CLEC forum proceeding that
the Commission hold regularly scheduled forums like the CLEC forum to bring Qwest
and Montana CLECs together to addressissues. MTA dso reiteratesits call for an
expedited dispute resolution process at the Commission, and supports the idea of an
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expedited complaint process at the Commission for QPAP issues that would result in a

Commission decison in 30 to 60 days.

Commissonfinding: Thisissue was resolved in the Commission’s April 3, 2002 CLEC

Forum Report.

F. QPAP language issues not addressed in Antonuk’ s Report

The Commission has reviewed the QPAP language in the current 11/6/2001 verson and
meakes the fallowing preiminary findings

Section 2.1.1: This provison should be modified to reflect the finding that Tier 2 payments
will be paid by Qwest into an interest-bearing escrow account set up by Qwest to hold the
Montana Special Fund monies, and will not be paid to the state generd fund. Every yesar, the
Commission will determine whether the money in the Specid Fund exceeds the amount of
money the Commission expects to spend to perform its QPAP-reaed activities. If thereisan
amount in excess of what the Commission determines is necessary, the Commission will

direct Qwest asto itsdigpogtion. (The Commisson’sdirection will be to deposit the excess
in the state genera fund.)

Comments received on Commission preliminary report Qwest declines to support a Tier 2

specid fund that holds Tier 2 payments for unspecified purposes.

Commisson'sfinding: The Commission reversesits finding and directs no change to this
provison at Section 2.1.1.

Section 7.5: Everything after the first sentence should be deleted. The text to be deleted
refers to the circumstance that would occur if the Commission was statutorily unable to direct
the use of Tier 2 payments.

Comments received on Commission preliminary report Qwest objects to the Commission’s
deletion of text subsequent to the first sentence because the deleted text contains a fallback

provison that Tier 2 funds would be paid into the state generd fund if the Commission lacks

the statutory authority to receive or administer these payments.
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Commisson'sfinding: The Commission reversesits finding and directs no change to Section
7.5.

Section 10.3: Ddeethis provison entirdly. The scope of the 6-month reviews is addressed
in Section 16.

Section 11.3: Reviseasfollows:

A Spoecial Fund shall be created for the purpose of funding the Commission’s

audltl ng, admi nlstratl on and overs qht of the QPAP (a)-payment—ef—an

commissions in a multistate effort to conduct and develop a method for joint
funding for some or all of these activities.

Comments received on Commission preliminary report Qwest prefers retaining the

language in this section that says the Commisson will try to join amultisate effort for
QPAP oversight.

Commisson'sfinding: The Qwest-established “ specid fund” for the Commission’'s
QPAP oversght activities contemplated in thisprovison and in 11.3.1, 11.3.2 and 11.3.3
gppears to run afoul of Montana law because the Commission must obtain legidative
authority to use these funds. The Commission will seek the necessary legidative

authority. Inlight of this statutory requirement, however, these provisonswith

references to a specia fund are ingppropriate and must be removed from this section.
The Commission continues to find that, consstent with the 11.3 language it suggested in
the preliminary report, this provison must be revised to provide that the Commission will
create a specid fund for the generd purpose of conducting its QPAP overdght activities,
and that nothing in the QPAP prevents the Commission from joining with other date
commissions to fund on a multistate basis their QPAP oversight activities that are
conducted jointly. The Commission reiterates that it supports the current effort to
establish a multistate gpproach to QPAP oversight activities. Qwest is directed to submit

revisonsto this section in accordance with the Commisson’ s findings.
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Sections 11.3.1 and 11.3.2: These provisons should be revised to reflect the current
circumstances where this Commission will be acting on its own in its QPAP oversight
activities, rather than participating in amultistate effort.

Commisson'sfinding: See the Commisson’'sfinding regarding Section 11.3. Both of
these provisons should be deleted.

Section 13.1: This provison should sate that the QPAP will be effective on the date
Qwest recelves section 271 approva from the FCC for Montana.

Commisson'sfinding: No participant commented on thisfinding. The direction to
Qwest is unchanged.

CONCLUSION

The Commission directs Qwest to submit for Commission review arevised verson of the
11/6/2001 QPAP that incorporates the findings in thisreport. Any preliminary findings that are
not further addressed in this report are affirmed.  All revisons made to the 11/6/2001 version
must be interlined and/or underlined as appropriate so that changes are readily identifidble. The
QPAP compliance filing must be submitted to the Commission no later than April 30, 2002.
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