BEFORE THE
WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

WASHINGTON UTILITIES AND
TRANSPORTATION COMMISSION, Docket UE-____
Complainant,
PUGET SOUND ENERGY’S
v. MOTION FOR AMENDED
PROTECTIVE ORDER WITH
PUGET SOUND ENERGY, “HIGHLY CONFIDENTIAL”
PROVISIONS
Respondent.

I. INTRODUCTION

1. Puget Sound Energy (“PSE”) files this Motion for Amended Protective
Order With “Highly Confidential” provisions pursuant to WAC 480-07-420, and
respectfully moves the Washington Utilities and Transportation Commission
(“Commission”) for a Protective Order in conjunction with its 2020 Power Cost

Only Rate Case Filing (“2020 PCORC”), filed on Wednesday, December 9, 2020.

2. PSE’s representatives for purposes of this proceeding are:
Jon Piliaris Sheree Strom Carson, WSBA #25349
Susan Free Jason T. Kuzma, WSBA #31830
Puget Sound Energy David S. Steele, WSBA #45640
335 110th Avenue NE Perkins Coie LLP
Bellevue, WA 98004 10885 NE Fourth Street, Suite 700
Email: Jon.Piliaris@pse.com Bellevue, WA 98004-5579

Susan.Free@pse.com Email: scarson@perkinscoie.com

Ph: (425) 456-2142 jkuzma@perkinscoie.com

dsteele@perkinscoie.com
Ph: (425) 635-1400
Attorneys for Puget Sound Energy
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I1. RELIEF REQUESTED

3. PSE respectfully requests that the Commission issue an amended standard
Protective Order that includes “Highly Confidential” provisions. Submitted as
Exhibit A to this Motion is a proposed form of amended Protective Order with

“Highly Confidential” provisions.

III. STATEMENT OF FACTS

4. This Motion is being filed coincident with PSE’s 2020 PCORC.
Confidential and highly confidential information, including commercial
information, modeling, Request for Proposal (“RFP”) evaluation metrics,
commercial information provided by third parties, and sensitive competitive
information, may be required to resolve the issues in this proceeding. In its 2020
PCORC filing, PSE designated a limited number of materials as “Confidential”
and “Highly Confidential” under WAC 480-07-160. Such materials include
financial and commercial information that have not been publicly disclosed.
Public release of such materials is not appropriate. Absent a protective order, a
significant risk exists that such confidential and highly confidential information
might become available to persons who have no legitimate need for such

information and that injury to the information provider could result.

5. The Commission’s standard form of protective order should be sufficient
to protect the materials that have been and may subsequently be identified as
“Confidential.” However, some information that has been and may be disclosed in
this matter require enhanced protections from disclosure, including highly

sensitive proprietary financial and sensitive commercial information.
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IV.  STATEMENT OF ISSUES

This Motion for Amended Protective Order with “Highly Confidential”
provisions presents the following issue: Should the Commission enter an amended
Protective Order that protects highly sensitive information submitted by PSE, as

the Commission has done in prior cases and other similar proceedings?

V. EVIDENCE RELIED UPON

In support of the relief requested in this Motion, PSE relies on its 2020
PCORC filing which contains commercial information, modeling, and sensitive
competitive and commercial information, which require “Confidential” and
“Highly Confidential” protections, and that such protections may be further

required to protect information requested in discovery.

VI. AUTHORITY AND ARGUMENT

An amended protective order to govern the disclosure of Confidential and
Highly Confidential information is required in this proceeding. Authority for
PSE’s requested relief is found in WAC 480-07-420(2), which provides for entry
of a protective order with “Highly Confidential” provisions. In accordance with
WAC 480-07-420(2), it is necessary to create a separate designation and a higher
degree of protection for certain documents that contain Highly Confidential
information. This is consistent with the Commission’s practice in prior cases
involving contentions that certain materials require heightened protection to
facilitate the exchange of information, as provided in WAC 480-07-420. There is

also ample Commission precedent for the entry of a protective order with a
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10.

“Highly Confidential” designation in prior cases to protect information similar to

the sensitive information needing protection in this case.'

Generally, the Commission has amended its standard protective order to
allow for the designation of Highly Confidential documents under the following
circumstances: (1) the parties to the docket are competitors or potential
competitors, or the attorneys or consultants in the case may represent such
competitors or potential competitors; (2) the information relevant to the case may
contain sensitive competitive information that would be of value to competitors if
released; (3) a disclosing party may suffer harm if forced to disclose certain
information without heightened protection; and (4) the entry of the protective

order will facilitate discovery.

The material PSE seeks to protect is precisely the type of information that
is intended to be eligible for “Highly Confidential” protections in WAC 480-07-
420(2). Information relevant to the case contains highly sensitive competitive
information such as RFP evaluation strategies, responses to RFPs by third parties,
third party commercial information, projections of future capital spending, and
power cost modeling, that would be of value to competitors if released. These
materials include information relating to proposals by power providers to provide
renewable resources, which contain sensitive commercial and competitive

information relating to the pricing of such renewable resources. These proposals

1

See, e.g., In the Matter of the Application of Puget Sound Energy for an Order Authorizing the

Sale of All of Puget Sound Energy's Interests in Colstrip Unit 4 and Certain of Puget Sound Energy's
Interests in the Colstrip Transmission System, Docket UE-200115, Order 01 (Mar. 3, 2020); WUTC v.
Puget Sound Energy, Docket UE-190529, Order 02 (July 5, 2019) (PSE’s 2019 General Rate Case); In the
Matter of the Joint Application of Puget Sound Energy et al., Docket U-180680, Order 02 (Nov. 9, 2018).
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12.

contain sensitive commercial and competitive information shared in confidence

with PSE that the submitting parties intended to remain confidential.

PSE and its customers have an interest in protecting against the disclosure
of such information to the public; to other power providers; to developers,
engineers, and procurement or construction contractors; or to persons or entities
that represent or advise such parties, who are competing or potentially competing
against each other in the industry. Such protections are necessary for at least two
reasons: (1) because such parties should not be put in the position of being able to
“game” a competitive bidding process by having access to confidential
information about their competitors or potential competitors merely by
intervening in the 2020 PCORC proceeding; and (2) because if PSE is to attract a
broad slate of proposals in response to future RFP processes, entities considering
submitting proposals must have confidence that the confidentiality of their
sensitive commercial information will be respected, notwithstanding the fact that
PSE’s resource acquisitions are subject to some degree of public scrutiny through
the regulatory process. PSE or a third party that provided sensitive, proprietary
information to PSE, face a highly significant risk of heightened competitive harm

if forced to disclose such information without heightened protection.

PSE is not seeking to restrict access by Commission Staff or Public
Counsel to “Highly Confidential” information beyond the protections contained in
the Commission’s standard protective order for “Confidential” information,
provided that experts retained by Commission Staff or Public Counsel certify that

they will not use the information to achieve a competitive advantage. PSE also
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asks that any intervenors in this proceeding, including their principals, attorneys
and experts, be required to make the same showing prior to being permitted
access to the “Highly Confidential” information, in accordance with WAC 480-

07-420.
VII. CONCLUSION

13. PSE respectfully requests that the Commission enter a Protective Order
with “Highly Confidential” provisions in this case, in substantially the form

attached as Exhibit A.
RESPECTFULLY SUBMITTED this 9th day of December, 2020.

PERKINS COIE LLP

W AT

Sheree Strom Carson, WSBA #25349
Jason T. Kuzma, WSBA #31830
David S. Steele, WSBA #45640
Attorneys for Puget Sound Energy
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EXHIBIT A

BEFORE THE WASHINGTON
UTILITIES AND TRANSPORTATION COMMISSION

WASHINGTON UTILITIES AND
TRANSPORTATION COMMISSION,
Complainant, Docket UE-20___
V. [PROPOSED] PROTECTIVE ORDER
WITH PROVISIONS GOVERNING
PUGET SOUND ENERGY, HIGHLY CONFIDENTIAL
INFORMATION
Respondent.
BACKGROUND

The Washington Utilities and Transportation Commission (Commission) finds
that the parties reasonably anticipate that discovery or evidentiary filings will
require information designated as confidential pursuant to WAC 480-07-160 to
be disclosed to parties that, in the absence of a protective order, would not be
authorized to access that information. The Commission further finds that a
protective order governing disclosure of information designated as confidential
is necessary to protect the provider of that information while promoting the
free exchange of information and development of the evidentiary record. The
Commission also finds that it is necessary to create a separate designation and a
higher degree of protection for certain information that one or more parties
assert is highly confidential.

Accordingly, the Commission enters this protective order (Order) pursuant to
RCW 34.05.446 and WAC 480-07-420 to govern the discovery and use of
information designated as confidential or highly confidential in this
proceeding.

ORDER
A. General Provisions

Confidential Information. All access, review, use, and disclosure of any
material designated by a party to this proceeding as confidential pursuant to
WAC 480-07-160 (referred to in this Order as “Confidential Information”) is
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governed by this Order and by WAC 480-07-160. Only information that meets
the definition of “confidential information” in WAC 480-07-160(2)(b) may be
designated as Confidential Information.

Highly Confidential Information. All access, review, use, and disclosure of
any material designated by a party to this proceeding as highly confidential
pursuant to WAC 480-07-160 (referred to in this Order as “Highly Confidential
Information”) is governed by this Order and by WAC 480-07-160. Highly
Confidential Information is Confidential Information the disclosure of which
poses a highly significant risk of heightened competitive harm to the disclosing
party or third parties. Only information that meets this standard and the
definition of “highly confidential information” in WAC 480-07- 160(2)(d) may
be designated as Highly Confidential Information.

Designating Confidential Information and Highly Confidential
Information. Parties must designate Confidential Information and Highly
Confidential Information as required in WAC 480-07-160. The Commission
may reject any filing that fails to properly designate or mark Confidential
Information or Highly Confidential Information or that designates clearly
public information as confidential or highly confidential.

Limitation on Use. A party or a party’s counsel or expert may review, use, or
disclose information designated as Confidential Information or Highly
Confidential Information by another party only for purposes of this
proceeding.

B. Disclosure of Confidential Information

Persons Permitted Access to Confidential Information. No person bound by
this Order may disclose information designated as Confidential Information by
another party to anyone other than the Commissioners, Commission Staff, the
presiding officer(s), and, subject to the requirements in paragraph 8 below,
counsel for each of the parties to this proceeding, each such counsel’s
administrative staff, and persons designated by the parties as their experts in
this proceeding. No expert who requests access to Confidential Information
other than members of Commission Staff or Public Counsel may be an officer,
director, direct employee, major shareholder, or principal of any party or any
competitor of any party unless the provider of the Confidential Information
waives this restriction. Any dispute concerning persons entitled to access
Confidential Information must be brought before the presiding officer for
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resolution.

Confidential Non-Disclosure Agreement. Before being allowed access to
any Confidential Information disclosed in this docket, each counsel or expert
must agree to comply with and be bound by this Order by executing, filing,
and serving Exhibit A (counsel) or Exhibit B (expert) attached to this Order
(collectively, Confidential Non- Disclosure Agreement). A counsel’s
administrative staff need not execute a Confidential Non-disclosure
Agreement if counsel agrees to be responsible for any violation of this Order
that results from his or her staff’s conduct. If the provider of the Confidential
Information objects to allowing any expert to have access to such information,
that party must complete the applicable portion of the Confidential Non-
disclosure Agreement for that expert, timely file it with the Commission, and
serve all parties. A party waives objection to allowing access to Confidential
Information to an expert who has executed a Confidential Non-Disclosure
Agreement if the party fails to comply with this requirement.

Access to Confidential Information. Parties must comply with the
requirements in WAC 480-07-160 and WAC 480-07-420 when providing
documents containing Confidential Information to the Commission or persons
who have executed a Confidential Non-disclosure Agreement. Persons who
have executed a Confidential Non- disclosure Agreement agree that they will
exercise all reasonable diligence to protect Confidential Information from
disclosure to unauthorized persons.

C. Disclosure of Highly Confidential Information

Persons Permitted Access to Highly Confidential Information. No person
bound by this Order may disclose information designated as Highly
Confidential Information by another party to anyone other than the
Commissioners, Commission Staff, the presiding officer(s), and, subject to the
requirements in paragraph 11 below, counsel for each of the parties to this
proceeding, each such counsel’s administrative staff, and persons designated
by the parties as their experts in this proceeding. No expert who requests access
to Highly Confidential Information may be involved, now and for a period of
two years following execution of the Highly Confidential Non-disclosure
Agreement, in competitive decision making with respect to which the
documents or information may be relevant, by or on behalf of any company or
business organization that competes, or potentially competes, with the
company or business organization that has designated the information as
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Highly Confidential Information with respect to the development or purchase
of electric resources unless the provider of the Highly Confidential Information
waives this restriction. Any dispute concerning persons entitled to access
Highly Confidential Information must be brought before the presiding officer
for resolution.

Highly Confidential Non-Disclosure Agreement. Before being allowed
access to any Highly Confidential Information disclosed in this docket, each
counsel or expert must agree to comply with and be bound by this Order by
executing, filing, and serving Exhibit C attached to this Order (Highly
Confidential Non-Disclosure Agreement). A counsel’s administrative staff
need not execute a Highly Confidential Non-Disclosure Agreement if
counsel agrees to be responsible for any violation of this Order that results
from his or her staff’s conduct. If the provider of the Highly Confidential
Information objects to allowing any expert to have access to such
information, that party must complete the applicable portion of the Highly
Confidential Non-Disclosure Agreement for that expert, timely file it with
the Commission, and serve all parties. A party waives objection to allowing
access to Highly Confidential Information to an expert who has executed a
Highly Confidential Non-Disclosure Agreement if the party fails to comply
with this requirement.

Access to Highly Confidential Information. Parties must comply with the
requirements in WAC 480-07-160 and WAC 480-07-420 when providing
documents containing Highly Confidential Information to the Commission or
persons who have executed a Highly Confidential Non-Disclosure Agreement.
Persons who have executed a Highly Confidential Non-Disclosure Agreement
agree that they will exercise all reasonable diligence to protect Highly
Confidential Information from disclosure to unauthorized persons.

D. Use of Confidential Information and Highly Confidential
Information

Reference to Confidential Information or Highly Confidential
Information. Any public reference to Confidential Information or Highly
Confidential Information during any part of this proceeding including, but not
limited to, in motions, briefs, arguments, direct testimony, cross-examination,
rebuttal, and proposed offers of proof, must not disclose the content or
substance of that information, directly or indirectly. To the extent not
addressed in this Order or WAC 480-07-160, the parties must negotiate how
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best to prevent unauthorized disclosure of Confidential Information and Highly
Confidential Information with the goal of protecting each party’s rights with
respect to that information while allowing all parties the latitude to present the
evidence necessary to support their respective cases and to maximize the
information available to the public. If the parties cannot reach agreement about
how to use or refer to Confidential Information or Highly Confidential
Information without disclosing it in violation of this Order, they must notify
the presiding officer, who will determine the arrangements to protect the
Confidential Information or Highly Confidential Information to ensure that all
parties are afforded their full due process rights, including the right to cross-
examine witnesses.

Counsel or other representative of any party that intends to disclose
Confidential Information or Highly Confidential Information during oral
testimony, cross- examination, or argument must give such prior notice as is
feasible to the provider of that information and the presiding officer. That
notice, at a minimum, must permit the presiding officer an opportunity to clear
the hearing room of persons not bound by the applicable Non-Disclosure
Agreement or to take other action as is appropriate in the circumstances.

Right to Challenge Admissibility. Nothing in this Order may be construed to
restrict any party’s right to challenge the admissibility or use of any
Confidential Information or Highly Confidential Information on any ground
other than confidentiality, including but not limited to competence, relevance,
or privilege.

Right to Challenge Confidential Designation. Any party by motion or the
Commission on its own initiative may challenge a party’s designation of
information as confidential or highly confidential under WAC 480-07-160 and
this Order. The presiding officer will conduct an in camera hearing to
determine the propriety of the designation. The burden of proof to show that
such information is properly designated as confidential or highly confidential is
on the party that made that designation. Pending a Commission determination,
the challenged Confidential Information or Highly Confidential Information
shall be treated in all respects as protected under the terms of this Order. The
presiding officer will make his or her determination orally on the record or in a
written order.

If a presiding officer other than the Commissioners determines that
challenged information designated as highly confidential is entitled only to
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protection as Confidential Information, the information will continue to be
protected as Highly Confidential Information under this Order for ten days
from the date of the presiding officer’s determination. If a party seeks
administrative review of that determination within that time, the Commission
will stay the determination pending an order from the Commission. If the
Commission upholds the determination on review, in whole or in part, or if
the Commissioners are the presiding officers, the Commission will require the
challenged information to be refiled as Confidential Information.

If the presiding officer determines the challenged information is not entitled to
any protection under this Order and WAC 480-07-160, the information will
continue to be protected under this Order for ten days from the date of the
presiding officer’s determination. If a party seeks administrative review of a
determination by a presiding officer other than the Commissioners within that
time, the Commission will stay the determination pending an order from the
Commission. If the Commission upholds the determination on review, in whole
or in part, the information will continue to be protected under this Order for ten
days from the date of the Commission order. If no party seeks administrative or
judicial review of the presiding officer’s determination within 10 days, or if no
reviewing court enters an order protecting the challenged information from
disclosure within ten days of a final Commission determination, the
Commission will require the challenged information to be refiled without the
confidential or highly confidential designation or otherwise treated as public
information.

Admission of Confidential Information or Highly Confidential
Information Under Seal. The portions of the record of this proceeding
containing Confidential Information or Highly Confidential Information will be
sealed for all purposes, including administrative and judicial review, unless
such Confidential Information or Highly Confidential Information is released
from the restrictions of this Order, either through the agreement of the parties
or pursuant to a lawful order of the Commission or of a court having
jurisdiction to do so.

Return of Confidential Information and Highly Confidential Information.
Within thirty days following the conclusion of this proceeding, including any
administrative or judicial review, every person who has executed a Confidential
or Highly Confidential Non-Disclosure Agreement and possesses or controls
any Confidential Information or Highly Confidential Information disclosed by
another party (including personal notes that make substantive reference to that
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Confidential Information or Highly Confidential Information), either must
return all such Confidential Information or Highly Confidential Information to
the party that provided it or must certify in writing that all copies and
substantive references to that information in notes have been destroyed;
PROVIDED, that counsel may retain exhibits that contain Confidential
Information or Highly Confidential Information as counsel records subject to
the terms and conditions of this Order.

Freedom of Information Laws. Until the Commission or any court having
jurisdiction finds that any particular Confidential Information or Highly
Confidential Information is not properly designated as confidential pursuant
to WAC 480-07-160, the Commission expects any federal agency that has
access to or receives copies of the Confidential Information or Highly
Confidential Information to treat it as within the exemption from disclosure
provided in the Freedom of Information Act at 5 U.S.C. § 552 (b)(4); the
Commission also expects any Washington state agency that has access to or
receives copies of the Confidential Information or Highly Confidential
Information to treat it as being within the exemption from disclosure
provided in RCW 42.56.210.

Notice of Compelled Production in Other Jurisdictions. If a person who has
executed a Confidential or Highly Confidential Non-Disclosure Agreement is
compelled to produce documents containing Confidential Information or
Highly Confidential Information in any regulatory or judicial proceeding by the
body conducting the proceeding, the person must provide notice to the party
that provided the Confidential Information or Highly Confidential Information.
Such information must not be produced for at least five business days following
such notice to permit the party that provided the information an opportunity to
defend the protected status of the material before the regulatory or judicial body
that would otherwise compel production. Disclosure after that date, in
compliance with an order compelling production, is not a violation of this
Order.

Modification. The Commission may modify this Order on motion of a party
or on its own motion upon reasonable prior notice to the parties and an
opportunity for hearing.

Violation of this Order. Violation of this Order by any party to this
proceeding or by any other person bound by this Order by unauthorized use
or unauthorized disclosure of Confidential Information or Highly Confidential
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Information may subject such party or person to liability for damages and shall
subject such party to penalties as generally provided by law.

DATED at Lacey, Washington, and effective , 2020.

WASHINGTON STATE UTILITIES AND TRANSPORTATION COMMISSION

Administrative Law Judge
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EXHIBIT A (ATTORNEY AGREEMENT)

AGREEMENT CONCERNING CONFIDENTIAL INFORMATION
IN DOCKET UE-20 BEFORE THE
WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

I , as attorney in
this proceeding for (party to this
proceeding) agree to comply with and be bound by the Protective Order entered by the
Washington Utilities and Transportation Commission in Docket UE-20  , and
acknowledge that I have reviewed the Protective Order and fully understand its terms and
conditions. I further agree to be responsible for any violations of the Protective Order that
result from the conduct of administrative staff [ allow to have access to Confidential
Information.

Signature Date

Address
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EXHIBIT B (EXPERT AGREEMENT)

AGREEMENT CONCERNING CONFIDENTIAL INFORMATION
IN DOCKET UE-20
BEFORE THE
WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

I , as expert
witness in this proceeding for (a party to
this proceeding) hereby agree to comply with and be bound by the Protective Order
entered by the Washington Ultilities and Transportation Commission in Docket
UE-20  , and acknowledge that I have reviewed the Protective Order and fully
understand its terms and conditions.

Signature Date

Employer

Address Position and Responsibilities
% sk o3k

The following portion is to be completed by the responding party and filed with the
Commission within 10 days of receipt; failure to do so will constitute a waiver and the
above-named person will be deemed an expert having access to Confidential Information
under the terms and conditions of the Protective Order.

No objection.

Objection. The responding party objects to the above-named expert
having access to Confidential Information. The objecting party shall file a motion setting
forth the basis for objection and asking exclusion of the expert from access to
Confidential Information.

Signature Date
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EXHIBIT C (HIGHLY CONFIDENTIAL INFORMATION AGREEMENT)

AGREEMENT CONCERNING HIGHLY CONFIDENTIAL INFORMATION
IN DOCKET UE-20
BEFORE THE
WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

1, , as

__In-house attorney
__In-house expert
___Outside counsel
_ Outside expert

in this proceeding for (a party to this
proceeding) hereby declare under penalty of perjury under the laws of the State of
Washington that the following are true and correct:

a. I am not now involved, and will not for a period of two years involve myself in,
competitive decision making with respect to which the documents or information
may be relevant, by or on behalf of any company or business organization that
competes, or potentially competes, with the company or business organization
from whom they seek disclosure of highly confidential information with respect
to the development or purchase of energy resources; and

b. I have read and understand, and agree to be bound by, the terms of the Protective
Order in this proceeding, including this Section C of the Protective Order.

C. If I am in-house or outside counsel, I further agree to be responsible for any
violations of the Protective Order that result from the conduct of administrative
staff I allow to have access to Highly Confidential Information.

Signature Date

City/State where this Agreement was signed
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Employer

Position and Responsibilities Permanent Address

* %k 3k

The following portion is to be completed by the responding party and filed with the
Commission within 10 days of receipt. Failure to do so will constitute a waiver and the
above-named person will be deemed a person having access to Highly Confidential
Information under the terms and conditions of the protective order.

No objection.

Objection. The responding party objects to the above-named person
having access to Highly Confidential Information. The objecting party shall file a motion
with the Commission, supported by affidavit, setting forth the basis for objection and
asking exclusion of the person from access to Highly Confidential Information.

Signature Date





