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BEFORE THE WASHI NGTON UTI LI TI ES AND TRANSPORTATI ON

COW SSI ON
WASHI NGTON UTI LI TI ES AND )
TRANSPORTATI ON COWM SSI ON, )
)
Conpl ai nant , )
)
VS. ) DOCKET NO. TO 011472
) Vol urre Xl |
OLYMPI C PI PE LI NE COVPANY, ) Pages 1309 - 1372
I NC., )
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Respondent . )

A prehearing conference in the above natter
was held on February 15, 2002, at 2:05 p.m, at 1300
South Evergreen Park Drive Southwest, d ynpia,
Washi ngton, before Admi nistrative Law Judge C. ROBERT
WALLI S.

The parties were present as foll ows:

WASHI NGTON UTI LI TI ES AND TRANSPORTATI ON
COW SSI ON, by DONALD T. TROTTER and LI SA WATSON,
Assi stant Attorneys General, 1400 South Evergreen Park
Drive Sout hwest, Post O fice Box 40128, d ynpia,
Washi ngt on 98504,

OLYMPI C PI PE LI NE COWPANY, |INC., by STEVEN C
MARSHALL, Attorney at Law, Perkins Coie, 411 108th
Avenue Northeast, Suite 1800, Bell evue, Wshington
98004 (via bridge), and PATRICK W RYAN, Attorney at
Law, Perkins Coie, 1201 Third Avenue, Suite 4800,
Seattle, Washington 98101 (via bridge.)

TESORO REFI NI NG AND MARKETI NG COVPANY, by
ROBIN O BRENA and DAVID W WENSEL, Attorneys at Law,
Brena, Bell & darkson, 310 K Street, Suite 601,
Anchor age, Al aska 99501 (via bridge).
Kathryn T. WIlson, CCR
Court Reporter
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PROCEEDI NGS

JUDGE WALLIS: Let's be on the record. This
is a prehearing conference in the matter of Conmi ssion
Docket No. TO- 011472, which is in forma conplaint by
the Washington Wilities and Transportati on Comm ssion
versus A ynpic Pipeline Conpany relating to a request
that A ynpic has nade for an increase in the authorized
level of rates for the services it provides in
transporting petrol eum products. Let's take
appearances at this tine, and for convenience, let's
begin in the hearing room

MR TROTTER This is Donald T. Trotter and
Li sa Watson for comm ssion staff.

JUDGE WALLIS: For the respondent, dynpic
Pi pe Li ne Conpany?

MR MARSHALL: Steve Marshall for dynpic
Pi pe Line Conpany and Patrick Ryan.

JUDGE WALLI'S: For the intervenor Tesoro?

MR BRENA: This is Robin Brena and David
Wensel .

JUDGE WALLIS: And for the intervenor Tosco?

MR FINKLEA: Ed Finklea for Tosco.

JUDGE WALLIS: W have begun this conference
alittle bit after the tine that it was schedul ed,
first taking sonme tinme to establish a connection with



the Conmission's bridge line and then review ng the
various natters that we have before us today. This
matter was initiated by a notion from comm ssion staff
for an opportunity to discuss various procedura

issues. We then received a notion fromthe intervenors
to conpel responses to discovery requests that the

i ntervenor has nade, and without |ooking, M. Brena,
was that on your own behalf or both on behal f of you
and M. Finklea?

MR BRENA: That was on Tesoro's behal f.

JUDGE WALLIS: Then we received responses
fromthe conpany to the staff notion and to the
intervenor's notion. W received those late this
nmorni ng. The response to the staff notion proposed a
schedul e change, and followi ng that, we received a
nmotion to limt discovery, and | believe that's al
that we have before us today; is that correct?

MR MARSHALL: Yes, that's correct.

JUDGE WALLI'S: I n discussing our agenda for
this afternoon, we suggested that it would be
appropriate to begin with the scheduling notion and
have the parties' comments regarding that noti on and
how it would affect the schedule, so | would like to
being with that and ask M. Marshall to state the basis
for the notion, and if it is granted, how discovery



woul d proceed. M. Marshall?

MR MARSHALL: Thank you, Your Honor. Qur
notion on the hearing schedule was the result of a
question by conmi ssion staff as to whether or not we
could adhere to the original schedule set in view of
t he di scovery issues and so on that were comi ng up.
had a di scussion with the A ynpic Pipe Line Conpany
board of directors, and was authorized to submt a
revi sed schedul e whi ch woul d sequence the two dockets,
the one at the FERC and the one here with the WJUTC, in
a fashion that was made in admnistrative efficiency to
allow the parties to physically be able to respond to
the discovery in an orderly way and then to have a
record available for the parties fromthe FERC
proceedi ngs so that we could avoid the duplication of
effort.

What we proposed in our schedul e was that we
woul d al l ow the FERC proceeding to go forward first.
Upon concl usion of that, the parties to this proceeding
woul d then have the opportunity to conduct a couple of
di scoveries in light of all that had been produced at
the FERC, both in discovery here and in the record of
the hearing of the FERC

The idea would be that hopefully that nost,
if not all, of the information that would be required



here woul d al ready have been produced at the FERC
proceedi ng and we woul d not have to redo that again, so
in the event supplenental discovery would be necessary
that there would be a tine period that would all ow t hat
to occur. W set a schedule, proposed schedule for
doing that in our notion that contenplated that the
WUTC hearings would start on Mdnday, Cctober 14th, or
whenever the next date the comm ssion had avail abl e,
and then the posthearing briefs would be due foll ow ng
the time that the initial decision fromthe FERC

adm ni strative | aw judge --

JUDGE WALLIS: Excuse nme, M. Marshall. Qur
reporter is having a great deal of difficulty hearing
you, and so aml. It would help if you slowed down a
little bit as well as keeping your volune up. It's
very difficult by tel ephone to get the visual feedback
that hel ps in keeping everything straight.

MR MARSHALL: | apol ogi ze for not being able
to be there physically. W have a Bonneville Power
Admi ni stration neeting with people fromall over the
region with trying to settle another |large matter
before the Ninth Crcuit, and | unfortunately had to
take a break fromthat for this, but this is also very
inmportant, and | think that we have provided in our
response to commssion staff's inquiry about the



heari ng schedul e sonething that would be workable in
terns of saving tinme and allowing Aynpic to physically
respond.

I understand from di scussions with counse
for intervenors that they have not had an opportunity
to discuss this with their clients, and we are, of
course, willing to nmake whatever accomodations to
allow themto consider this nore fully, but the fact of
the matter is that Aynpic finds itself unable to
physically respond to the multiple data requests from
bot h dockets and nultiple hearings and depositions and
subpoenas duces tecum and the other discovery that's
com ng our way in any kind of response woul d enabl e us
to do the job that needs to be done for these matters.

The sequencing, allow ng one proceeding to go
first, seenms to us to be the nost logical thing to do
under the circunstances, so that's the proposal that we
pul | ed together after a consultation and authori zation
fromthe board of directors of Aynpic Pipe Line, and
inall of that, of course, we have done what be would
be required to do, which is we have agreed if that
schedul e were to be adopted to waive the right to have
a deci sion made by the conm ssion on August 1st, as
it's now set, to a later date. | believe that our
noti on suggested that we woul d wai ve that to Novenber



29th, and that's al so sonething that we have gotten
clearance fromthe Aynpic board to represent to the
conmmi ssion that we would indeed waive that if the
schedul e were reset along the |Iines suggested.

Wth that, | think that that's the essence of
what we've proposed. The interimdates in terns of
deadl i nes follow ng the FERC proceeding we've | eft open
because it's our hope that all the discovery that woul d
need to be done with very few exceptions would be done
in the course of the ongoi ng FERC proceedi ng.

JUDGE WALLIS: M. Marshall, can you in very
general terns indicate what the discovery schedule is
for that proceedi ng?

MR, MARSHALL: The discovery schedule for
that proceeding is ongoing now The discovery in that
proceeding will end on June 14th, and | understand --
and | think we've tried to send a copy of the various
copies nade in both this docket and the FERC that sone
of the discovery requests fromthe FERC are exactly
duplicative of the discovery requests here

For exanple, M. Brena's notion that he nade
to conpel discovery in this matter concerns discovery
data requests that are identical to the requests that
he has nade at the FERC. Similarly, conm ssion staff
has asked us to produce here, and | believe it's due



now, then if not, in another day or two, all materials
that A ynpic has produced to the FERC. So that

di scovery is going on, and FERC staff is al so
conducting discovery. Al of the discovery that is
bei ng conducted at the FERC the intervenors, of course,
are parties to the FERC proceeding so they will be
getting that in due course fromthat proceeding itself.

That discovery, of course, will also involve
both direct evidence fromthe FERC conmi ssion staff,
Aynpic's rebuttal evidence, and then during the actua
hearing, it would involve cross-exam nation, and that
record and transcript woul d be available. W would
nmake copies for the comm ssion staff and anybody el se
who required a copy of that, but the discovery at the
FERC i s as extensive as the discovery in any other
proceeding. It's very thorough, and we've tried to
attach sone exanpl es.

For exanple, Tosco's discovery requests of
the FERC is 12 pages of | don't know how many
questions, but they are quite detailed, and | believe
that the record after the FERC proceedi ng over the area
of transcript are available will be nore than enough
for us here, but again, in the event that supplenental
di scovery is necessary, we would be willing to provide
t hat .



JUDGE WALLIS: What is the schedule of the
FERC hearing, M. Marshall?

MR MARSHALL: The FERC hearing, as we've
indicated in our notion, will comence on July 9th, and
I don't know exactly how |l ong that means to conti nue,
but posthearing briefs are due on August 6th, and then
the initial decision fromthe adm nistrative | aw judge
i s due Cctober 22nd.

Qur proposal begins the WJTC hearing on
Cctober 14th in tine to allow discovery follow ng the
FERC hearing starting July 9th and yet gives plenty of
time to try to get the information to conplete all of
its activities and i ssue an order by Novenber 29th.

JUDGE WALLIS: Very well. | have the
conmi ssion's hearing calendar in front of ne, and the
conmi ssioners are not avail able during the weeks of
Cct ober 28, the entire nmonth of Novenber, and during
t he weeks of Cctober 14 and 21, there is another matter
in progress that would severely restrict their tine
availability for a hearing in this nmatter

One of the matters that is now commtted to
t he Novenber period is one that was noved into that
time frame based in part upon the existing schedule for
this proceeding. The first three weeks in Decenber
have no hearings schedul ed. There are a few other



matters, but it looks to nme as though it is going to be
very difficult for the comm ssion to adopt the hearing
schedul e that you' ve suggested

In addition, based on what we have seen
through the interimproceeding, it is likely that there
may be a nunber of significant issues addressed by the
parties in the general phase of this matter, and
believe that the parties would |ike the opportunity to
brief those matters to their satisfaction, and
bel i eve the comm ssion would |ike the opportunity to
review the record and the briefs in a way that woul d
all ow the conmission to prepare what it believes is a
satisfactory order sufficiently addressing each of
those issues, and | believe it's unlikely that four
weeks woul d be sufficient to acconplish that.

So based on that information, M. Mrshall,
per haps you do not have the authority to engage in this
ki nd of discussion, but it |ooks as though we woul d be
| ooki ng at hearings during the first two or three weeks
of Decenber and that we woul d be | ooking at a February
time frame for service of an order

MR MARSHALL: | actually did speak to the
board about that possibility, and in the event -- which
is why | indicated in the parenthetical that we would

like to start the hearing on the 14th or whatever date
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t he conmi ssion has available --

JUDGE WALLIS: M. Marshall, again, we are
real ly having troubl e hearing you.

MR MARSHALL: | did raise this possibility
with the board indicating that I knew the conm ssion
was very busy and that we m ght have to accommodate the
conmi ssion's schedule, even if it were to be noved back
anot her nonth or two, and they gave me pernmission to
fol | ow what ever was convenient to the conm ssion

There may be two options here. One would be
to start the WJUTC hearings on the 1st of Cctober
instead of the 14th, and the other would be to start
the hearings in Decenber with the ruling in February,
and as nmuch as we would like to have this resol ved,
think that one of the prospects that we had in mnd --
and | don't nean to nake any suggestions, but this is
sonething -- and | don't want to indicate anything that
woul d be -- but | do think that having the FERC
proceeding first and having testinony and the result
fromthat hearing mght actually produce an overal
resol ution of both cases by the parties.

But agai n, without naking any conm tnent or
trying to pin anybody down, | do think this schedul e
al so holds pronmise for that. That was one of the
consi derations the board was willing to defer what



woul d ot herwi se be a statutory right to an earlier
deci si on nade.

JUDGE WALLIS: Let nme also share with you
that the conmi ssioners' schedule is clouded with
anot her matter that does not have any hearing days but
does pose the possibility of occupying a substantia
part of their time schedul e begi nning on approxi mately
the 1st of October, so it's not just the weeks of the
14t h and the 21st, and then they go into hearing on
Cctober 28th and don't come up for air until just a day
or two before Thanksgiving, and then they are
relatively free of hearings in Decenber, so |I'm not
ruling it out. That would be a decision to be nade by
t he conmi ssi oners.

MR MARSHALL: Al we would want to add then
iswe wll be flexible, and, of course, we have to
abi de by the conmi ssion's schedule, and we are in ful
recognition of that and are willing to, out of
adm nistrative efficiency and out of just the need to
have sone sort of relief of a duplicative proceeding to
do that. |If the comm ssion needs to have the hearings
i n Decenber, we would al so agree to that

JUDGE WALLIS: M. Brena and M. Finklea, |
understand that you do not have authority from your
clients to speak either in favor of or against the



request for a schedul e change. Wth that in mnd,
however, | would like to ask you sonme questions about
process. You have indicated that information about the
schedul e of a continued hearing would be significant in
terns of your response to process questions, and | have
attenpted to, through the presentation of M. Marshal
and ny questions and observations, to give you as nuch
informati on as we have regardi ng that.

Looki ng at the question of a continuance
aside but |ooking only at the process, are you able to
present any coments on how you woul d think that that
would work in terns of your ability to gain through
di scovery the information that you would need and in
terns of your ability to prepare for a hearing;

M. Brena?

MR BRENA:  Your Honor, | believe |
understood the question, and |let me say that thank you
for the opportunity to address this issue with ny
client before | formalize what Tesoro's position woul d
be with regard to Aynpic's nost recent notion
regardi ng schedul i ng.

That being said, | would like to nake sone
observations, and | don't mean by making these
observations to foretell Tesoro's ultinate position
but to sonme degree, duplicative proceedings are



necessary because you have separate jurisdictions with
separate enabling statutes with separate requirenents
and regul ations and rate setting for processes. So to
the degree that M. Marshall was suggesting that

evi dence presented at FERC sonehow be incorporated by
reference into a state proceeding, |'mnot sure that
that would be a true efficiency gain. There are
significant issues before the state about nethodol ogy
and about other matters that are unique to the state
whi ch do not need to be taken up before the FERC and
wi Il not be taken up before the FERC, so | guess

woul d just make that observation.

Wth regard to discovery, | would note that
currently, the WJTC proceeding is ahead of the FERC
proceedi ng, and the counsel and parties working on the
state proceedi ng have already reviewed quite a bit of
di scovery. So we are tal king about in the scheduling
suggestion going fromthe jurisdiction which is noving
the nmost quickly to resolve final rates to the
jurisdiction that would just wait until the lag
jurisdiction would resolve those rate i ssues. So
guess fromny perspective at least initially, anything
that we can do to get a full and fair adjudication and
have a permanent rate set in an expedited fashion, the
parties should be put to the test to do that.



Wth regard to his observations on

duplicative discovery, | agree that identical discovery
has been served on both sides. | don't agree that that
represents a burden to Aynpic. If we ask for Docunent

A on the state side and Docunent A on the FERC side
they can sinply produce Docunent A, and we are willing
to accept Docunent A as production for both the state
request for Docunent A and the federal request for
Docunent A, and that is sonething that would have to
happen regardless. So | guess with regard to linmting
di scovery, | nmentioned that the state does have uni que
i ssues that do require uni que discovery. The discovery
between the two forns are not identical. So sinply not
havi ng any di scovery in this proceeding and putting it
on hold for a nonth at a tinme, | guess | would be
concerned with that.

Wth regard to the underlying reasons and
process, | guess fromny point of view, | have prepared
for this conference trying to prioritize discovery and
the depositions that | need in order to properly
prepare our direct case, which is currently due the
4th, and | understand that there is quite a bit of
di scovery out there, and typically how these issues are
resolved are informally between counsel where they try
to restrict the data requests down to what the parties



need and what sorts of tinme franes they need.

Certainly the discovery we've served, sone
di scovery we absol utely have to have prior to
devel opi ng our case. Sone discovery we don't have to
have until the hearing date because it goes to
cross-exam nation of their experts. So fromny
perspective, | would Iike to at this point keep the
hearing date that we have, and | would like to shift
the date when our case is due a couple of weeks to give
us an opportunity to get the discovery, and | woul d
like either through this process or infornmally to focus
A ynpic on what we have to have to put our direct case
t oget her and have themrespond to that, and that seens
to ne to be a rational and typical process to just
putting a whol e proceeding in deep freeze for eight or
si X nont hs.

So those are observations that |'ve just
initially made. | would |ike, however, the opportunity
to discuss this with ny client and perhaps cone back on
Wednesday and propose an alternative schedul e which
acconpl i shes the things that |1've set forth and/or to
support or not to support what A ynpic has suggested.

JUDGE WALLIS: M. Brena, in terns of
di scovery that is presented both for matters here and
for matters under the FERC jurisdiction, would it be



possi ble to subnmit one docunent rather than two so that
t he conpany understands that there is no unnecessary
duplication and that, in fact, the differences, if any,
are clearly identified?

MR BRENA: Certainly, and that's the type of
-- when we were on our bridge line wthout being
patched into the conference room | acknow edged that |
t hought that there was much that we could do with
regard to duplicative parties both between the
jurisdiction and to both parties, if there was just an
effort to informally sit down and do that, and for our
part, we have e-nailed and called and tried to
acconpl i sh that and have been unable to. To answer
your question specifically, yes. |If they could send us
one docunent, and that document could indicate that it
was a response to WUTC Tesoro Request No. 132 and FERC
request of the same nunber, that would be fine with us.

I woul d note however, Your Honor, that there
are protective orders in place in both jurisdictions
that protect the confidentiality information produced
that by ny readi ng of those protective orders woul d not
prevent, and | would be certainly willing to sign
what ever stipulation is necessary to have A ynpic send
nme one piece of paper and on it say they are responding
to both jurisdictional requests.



JUDGE WALLIS: Wuld it be possible for you
to serve one set of discovery questions indicating that
it applies to both jurisdictions except where there may
be di fferent questions?

MR, BRENA: Mich of our discovery is already
served, but to answer your question, essentially that's
what we did. W just sent two different copies,
slightly different. | think probably 60 of the 70
questions are identical

MR MARSHALL: But the problemis, of course,
Adynmpic --

JUDGE WALLIS: M. Marshall, we can't hear
you.

MR MARSHALL: The problem we have, Your
Honor, is Aynpic is represented by Washington D.C
counsel in the FERC matter, and they are represented by
our law firm Perkins Coie, in the Washington state
matter. W had no way of know ng that Tesoro had
served identical requests at the FERC | evel unti
M. Brena filed his notion to conpel discovery on what
turned out to be an identical set of naterial that he
had filed with the FERC. So until that tinme, we didn't
even know that there were duplications to be sent.

I"'msure a great deal of tine was spent
trying to understand these questions and go through



materials of our own before we were able to even figure
out that sonebody was al ready working on that sane set
of questions back in Washington D.C. That problemonly
surfaced in a call yesterday or naybe the day before,
and of course, we responded to M. Brena's notion to
conpel by indicating that they aren't due here unti
today. They will obviously be produced at the FERC
and the best way of handling that would be to have that
occur in the sanme tinme frane that the FERC has so that

we don't have -- we shouldn't have had to spend any
time on this at all, even responding to a notion to
conpel, if there had been one set of discovery filed at

the FERC, and that could have been handl ed in that
fashi on, so that was one of our concerns.

JUDGE WALLIS: M. Marshall, when will the
conpany be conpleting its filing of responses to
di scovery requests at FERC?

MR MARSHALL: FERC requests that M. Brena

made in his notion, | understand, is near conpletion by
the Washington D.C. side in the FERC proceedi ng, and
don't know -- Patrick, do you know exactly the dates

that they determ ned that they woul d be able to serve
t hose answers?

MR RYAN: No, | don't.

MR MARSHALL: | think they are due at the
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FERC in the sane tine franme that they are due here, so
it should be today or the next avail abl e day.

MR BRENA:  Your Honor?

JUDGE WALLIS: M. Brena?

MR BRENA: | was going to nmake one fina
observation, and that goes to the |ast question you
asked M. Marshall, and | will read a sentence from

their FERC response to our discovery request: dynpic
wi |l nmake a good-faith effort to respond to the request
by February 28th, 2002.

These were served on themthe first of
February, so we have been inforned that the FERC
di scovery is not going to be produced until the week
before our case is due before the WJUTC, so in terns of

coordi nating counsel, |I'mhappy to do anything | can to
coordi nate between A ynpic's FERC and the state
counsel . W have a slightly different request on

slightly different time franes with slightly different
i ssues, but | would be happy to accept, to the degree
that they are duplicative, one response to both, but
I"mvery unconfortable with the idea of that response
being a nonth away fromfiling the request.

The final thing I would |ike to observe is
under the conmission's regulations, if a party can't
respond in a tinely fashion, by the 10 days, they are



supposed to informthe requesting party within five
days of their inability to do that and request to
schedul e and set forth a schedul e when they can
respond, and any objections they nay have are supposed
to be filed within that 10-day period.

W are in a situation where we have tried to
contact A ynpic through e-nmail and by phone, where we
have been told we will just take it up in the
prehearing conference, where we are perfectly willing
to prioritize depositions that are necessary and the
data requests that are necessary so that they can nore
tinmely respond, if we can get to that, but we don't
seemto be able to -- today is the day that they are
all due. W didn't get any notice that they woul dn't
be able to respond, and they have served no objection
and yet we have pages of notions here.

| amwlling to, and when we get to the next

phase of this, |I can identify 24 data requests for the
per manent case that we have to have before we file our
case and identify four that have great inportance. It

has been two weeks or 10 days, and we haven't got
anything, and this is pressuring our schedule a great
deal. W served these on 2/1/02 and have gotten
absol ut el y not hi ng.

So to ne, a rational place for this



conversation to proceed is how can the parties reach
agreenment, and in what tinme frame will dynpic respond
so that the information that is necessary to the staff
and the intervenors to put together their direct case
is put tothemin a tinely fashion, and as | said, we
are a week after those dates now, and FERC counsel is
saying it will be the end of the nonth. So | would
like to get to what it is we need and perhaps use Your
Honor as a facilitator to get the discovery that we
need identified and produced and so have the high
priority discovery produced ASAP, and then as |
nmentioned, sone of the discovery can lag, but there
certainly seens to be no conflict with what their FERC
counsel is doing. They are saying we are not going to
get any of these things until the end of the nonth.
They are all due today on the state side.

JUDGE WALLI'S: Thank you, M. Brena.
M. Finklea, what do you think of all this?

MR FINKLEA: | do think we are going to need
time. | don't know that we are going to need as much
time as what A ynpic has suggested, but given the
commi ssion's schedule, it sounds like sonmething in
between is going to be difficult to acconplish as well.
So we have found that given the status of data request
responses thus far, we cannot neet the current



schedule, and | don't know if we can even neet a
schedul e that would be just a couple of weeks. It
depends on how qui ckly responses to data requests cone
in. | know !l will have an opportunity this afternoon
to speak with ny client. | don't think that Tosco
woul d be troubled by the schedul e slipping to Decenber,
but 1'mnot certain.

JUDGE WALLIS: M. Finklea, |I'malso having
troubl e hearing you in places.

MR FINKLEA: M bottomline is | don't think
that Tosco woul d be troubl ed by the schedul e slipping
as late as a hearing in Decenber and wor ki ng backwar ds
fromthat, but I'mnot positive of that. | do know
that given the current status of things, even neeting a
deadline in md March is going to be hard.

JUDGE WALLIS: M. Trotter?

MR TROTTER  Thank you, Your Honor. It was
our notion that put all this in notion, but just a
coupl e of comments. Nunber one, | think in nmy entire
career involving the conm ssion, | have not had, both
fromstaff and nme personally, a higher sense of
frustration in ternms of getting data fromany regul ated
conpany in ny 20-plus years experience.

The di scovery that was due |ast Friday, |
al so had no contact fromthe conpany regarding its



status. W have discovery due today. W' ve had no
contact fromthe conpany regarding its status other
than to say | did hear fromM. Ryan yesterday, |
bel i eve, that our discovery that was due | ast Friday,
they hoped it would be in our hands next Wednesday. W
were pointing towards depositions the week of the 25th.
I was not able to get confirmation of that informally,
so | nmade a notion regarding it, but it does appear
that depositions that week just sinply can't happen

So we agree with those that believe that
sinply the reality is that we can't get there from
here. But the problemis, in part, we are not
convinced that AQynpic is doing all it can to get us
the data we've asked for. For exanple, one of our DR s
that was due |ast Friday sinply asked themto provide
any work papers that have yet to be supplied that were
prepared by any other w tnesses. W asked for sanple
representative copies of certain docunents. W asked
for the definition of specific terns and specific
testinmony. W asked for a price that M. Schink used
in his conpetitive analysis. Qhers were nore
detail ed, but some of these were very straightforward
and shoul d have been able to be responded to directly
by now. So we are concerned even under the conpany's
proposal if we start in July that we are not going to



get the sane sort of problem

Qur staff has tried to work very closely with
conpany personnel in terms of negotiating what
i nformati on they have, to ask themfor information in
the format in which they have it to speed up and
stream ine the process, and that process itself had
many delays init. | think, if |I sensed from
M. Finklea's or maybe M. Brena's comment, that we
need a special naster to just get the parties in a room
and go through, Wt do you really need and what can
you provide and when can you provide it. | think it's
unprecedented in comm ssion history, but | think we're
at that point. Sonething has to be done to nove this
process al ong.

| haven't had a chance to reviewthe
conpany's specific proposal and talk to staff. W have
retained M. Twitchell, who has a former enployee who
is back working at the commi ssion. The nunber of hours
he can work are limted, so we need to work that
through as to his availability and sone other things,
but certainly, sone conbination of a special master and
shifting of the schedule is necessary under any
circunstances. W are at the end of our rope in termns
of trying to work things out. The conpany is being
cooperative at sone levels and at other |evels they



aren't. W appreciate what we've got and we appreciate
the I evel of cooperation, but it has to be better, but
sone conbi nati on of schedul e change needs to occur for
us to file a case.

So we will consider the conpany's proposa
over the weekend and have sonething for you
definitively next week on that, but this notion is also
one of the few l've ever filed in terms of getting the
conpany to the table to say, "W have a problem Let's
get it done and get it resolved." | don't file these
notions at the drop of a hat, so it is a problem W
need to address it, and we need to get the data that
the parties need, and right now, we don't have it.

JUDGE WALLIS: | have sone very deep concerns
about the conpany's ability to respond to data
requests. W discussed this at sone length in the
interimproceeding in the discovery phase. | have to
say that in nmy years with the conm ssion, | have never
been asked to participate at the |l evel needed in the
i nteri mdocket to produce results in terns of
di scovery, and | have never seen a company as
chal l enged as A ynpic appears to be inits ability to
provi de answers to di scovery.

In particular, |I'mgravely concerned by the
conpany's either inability or unwillingness to foll ow



the adnonitions of the conmm ssion and the provisions of
rules that require the conpany to respond to data
requests in atinely way and to respond in a nore
abbreviated tine frane when the conpany knows that it's
goi ng to have problens or when the conpany has
guestions or when the conpany has objections, and the
conpany did not do this during the interimphase and
agai n appears not to be doing this. M. Mrshall, what
can we do about that?

MR MARSHALL: Your Honor, | agree with a | ot
of what's been said about the challenges here. dynpic
is challenged physically in trying to be able to do
this at both levels, at the FERC and WUTC | evel . W
have a conpany that the conmi ssion on its January 31st
order acknow edged has a dire financial energency
facing it, and it still does.

It has a limted nunber of people that are
know edgeabl e enough to respond to data requests.
could tap themon the fingers of one hand, and you al
know t heir nanmes - G ndy Hanmer, Bob Batch, and Howard
Bach (phonetic.) The ability of anybody el se to conme in
and try to help sort out the financial data and
operational data are limted. People could talk about
t he sharehol ders of A ynpic are | arge conpani es, but
that is only sonmething that | think for argunentation



by intervenors --

JUDGE WALLIS: M. Marshall, I'"mgoing to
interject here and ask you to address the concerns that
| raised. | think that everyone understands the

context of the conpany and the nunber of regul ar

enpl oyees that may be involved in some of the responses
to the data requests, but you indicated earlier that
you didn't even know that there was duplication unti

| ast week when you tal ked with counsel at FERC or saw a
reference to FERC requests.

You did not respond to why you haven't been
comuni cating with other counsel in ternms of explaining
that there would be del ays, identifying the particular
di scovery requests that woul d be subject to del ay,
tal ki ng about alternative schedul es, or otherw se
attenpting to facilitate. Instead, you have failed to
conply with our requests, and you have failed to conply
with the rule, and you've deferred matters until today
in a situation in which you are aware that the other
parties require the information in order to prepare for
the case on the schedul e that you have agreed to.

So | just do not understand why, even given
t he chal |l enges that the conpany faces, you are not
interfacing with other counsel and facilitating the
conpany's response to these requests. Not all of the



requests require the personal attention of individuals.
Sonme of them at |east according to nmy quick review of
M. Brena's list of questions, are matters that any
person coul d provide with access to the docunent
library of the conpany.

AQynpic itself has a relatively few nunber of
enpl oyees, but Aynpic's owners and its nanager, BP
have consi derably nore resources and could, if desired,
devote those resources to responding to discovery. So
I'"'mjust asking you why things are proceeding in this
manner and what we can do in order to facilitate a
better record of response.

MR MARSHALL: | think there has been every
effort on the part of Aynpic people to try to respond
as nmuch as they can, and | think perhaps they thought
they could do nore in limted tine, and then I think
what happened is that at sone point, they just got
overwhel med. While they were working on one set of
answer s, another wave woul d cone and t hen anot her wave,
not only here, but by Tesoro, Tosco, by staff, and the
FERC

| think it's the accumnul ative inpact that's
finally nmade everythi ng bog down and break down, and
know that this is an unusual set of circunstances, and
I've never seen a set of so many data requests com ng



fromso many different sides on so nuch detail over
what is a request for an additional nine mllion
dollars a year in rates at a time when AQynpic is
struggling to do other things as well as organizing its
finances, including filing the notion that we filed,
and to figure out whether we can neet the schedul e
deadl i ne.

I think what we filed here today is an
admi ssion that dynpic cannot physically respond, and
it wasn't made light of. It was nmade under
consultation with the board of directors where we
| ooked at all the opportunities to try to figure out
how can we possibly get on top of all these requests
that are comng in and do it, and the answer is that
physically, we could not possibly do it. The people
that are trying to do it, M. Hanmmer, M. Bach,
M. Batch, are at their rope's end too, and they
finally informed us here not too many days ago that
they just would be unable to proceed with all these new
data requests coming in, and after that, they continued
to get nore.

Al | can say is there cones a point where
the cunul ative effects of all these requests is
physically unable to be handled. | agree that | w sh

that we had a little better conmunication then we have



been able to have, and we accept the responsibility for
that to i nform people we were getting overwhel nmed
During the interimcase, we faced sinmlar things with a
t hree-day turnaround, and we tried and strove highly to
respond to everything that people had without trying to
nmake that delayed, as we ultimately del ayed part of
that as well.

But | agree. | think that the type of
di scovery that's being requested, each individua
request may be fine standing alone, but the cumul ative
i mpact has frankly been conpl etely overwhel m ng, and
frankly a little bit of pressure too. | think
M. Brena is right. They could have sequenced the
di scovery in a nmuch different way and focused on the
i nportant discovery. W don't know. W don't know
what's in their mnd and what's inportant to them and
what isn't, and dynpic has been trying to respond
broadly with the limted resources it has. Frankly, it
just cannot do that.

The reason why | think our proposed schedul e
makes sense is because we woul d all ow the FERC
proceedings to go forward. Al that discovery would be
available. Al the transcripts, cross-exam nation
woul d be available for these parties, and if the
suppl enent al di scovery cannot be conducted in the



amount of time, which I think it could be because we
woul d have at | east one of these proceedi ngs behind us,
| would be very surprised that there would be anything
left to tal k about other than to nethodology. Al the
facts, all the operational facts and the facts that
concern finances woul d be discovered and fully expl ored
inthe first proceeding. | think that's the best way
that dynpic can think about in having to respond to
these nultiple requests by nultiple parties, including
FERC staff --

JUDGE WALLIS: M. Marshall, we cannot hear
ou.
g MR MARSHALL: M last conment was we not
only have Tosco and Tesoro naki ng requests and FERC,
and many of the requests are different from Tosco than
the FERC and may be duplicative by Tesoro, but we also
have FERC s staff making multiple requests of the
conpany, and | think the conpany is happy to spend an
i nordi nate anount of noney over interimrate case and
the general rate case, and at the end of the day, there
really only are a few people that can respond
know edgeably to this.

But you are right. This has |led us to have
to make the admi ssion that we cannot conply physically
with the schedul e we thought woul d be appropriate when



we started out in the fil
MR BRENA:  Your Honor, may | make an
observati on? Your Honor,

M. Brena.

JUDGE WALLI S:
' m t hi nki ng.

ask M. Marshall why you
recei ves a data request that you know either upon
recei pt or shortly after you cannot conply with, why
you are not able to advise the requestor and talk with
t he requestor about scheduling that?

MR MARSHALL:

ings last fall.

may | make one observation?
I"'msorry. | heard you,

Let nme try one nore tinme and
cannot, if the conpany

Your Honor, there isn't any

reason why that we couldn't. | think that the dynpic
staff has taken these data requests fromboth sets of

dockets. | think they've tried to do it --
JUDGE WALLI'S: |I'mnot asking about O ynpic
staff's ability to respond. |'m asking about your or

ot her counsel's ability to deal with the requesting

| awyers to give thema status and to inquire into

whet her you can provi de some data sooner as opposed to
later. What is the barri
conplying with the comm ssion's requests and the
commi ssion rules that ask you to do that?

MR MARSHALL:

er to your or other counsel

Again, until we hear from

Aynpic as to whether they can or can't provide data, |
guess it's been our assunption that they could. That



assunption has not proven to be correct, and we will be
nore active in asking themoutright. Gven the huge
nunber of requests we have outstandi ng and the backl og,
the answer is we can't, and that's why we filed a
nmotion to Iimt discovery. W have been so overwhel ned
that there really isn't any prospect now until we get

t he backl og worked out in being able to respond to
anyt hi ng further backl ogged.

I"mnot arguing with Your Honor. | think
that it would have been better if two or three weeks
ago, we woul d have been aware that we would be in this
position, but the fact of the matter is we didn't have
that alert and couldn't do that, and it didn't come to
this stage until the people of AQynpic finally said,
"W can't possibly do the work." That's when we
convened the board of directors to di scuss what we
coul d possibly do, and they said we really have no
choi ce but to seek a change in schedul e.

| think with the change in schedule, we will
be able to get on top of this, and we will nake every
effort to conply with all of the rules that Your Honor
has nentioned. W do regret and we do apol ogi ze not
havi ng been able to do this earlier, but there is a
situation where there is a vast nunber of outstanding
materials that just can't possibly be produced.



JUDGE WALLI'S: Thank you, M. Marshall.
M. Brena?

MR BRENA:  Your Honor, | was going to nake
three observations, really. One is that A ynpic has
not responded or has not served Tesoro to a single data
request on the FERC side, not one. Staff on the FERC
side served their data requests on the 16th of January,
and on either side, either the FERC or the WJTC si de,

t hey have not responded to a single request by Tesoro,
and | would point out that, for exanple, to read one
request regarding DJT-1-T, Page 15, "State whether Page
15 of M. Talley's testinony is the final page thereof
and the answer ending on Line 17 conpletes his direct
testinmony." You couldn't tell by looking at it if that
was the final page of his testinony, so we just asked

t hat .

One nore observation. dynpic has not been
simlarly constrained when it cones to the tine of
t hei r advancenent of their own case or their own
nmotions. They have filed volunmes of information taking
hundreds of man-hours of work when it cones to
advancing their position in these cases. It only is
when it's coming to respond to provide the information
so we can respond to that case that they seemto have
this constraint on resources, and then ny fina



observation is even assum ng that they've got hit with
too many di scovery requests, |'m happy to, and
routinely do with ny practice, sit down with counse
and tell themwhat's inportant and what's nost

i mportant and try to negotiate so that they can focus
their resources on what's nost inportant in order to
advance the case, and |"'mprepared at this hearing to
list off 24 data requests that are of our highest

i mportance that we need to nove forward and to identify
four which are very, very inportant within that total
of 24, and to prioritize the depositions by the party
that we need to depose.

W need to get there, and the answer isn't
put it all off for six nonths, because the sane thing
i s happening on the FERC side. Not a single data
request on the FERC side has been responded to, and
they've indicated that it will be the end of the nonth
before they are able to. There is no excuse, and we
need your assistance to advance this case, and the
i ssue is not schedule. The issue is responsiveness.

JUDGE WALLIS: Thank you, M. Brena.

M. Trotter suggested the possibility of a specia
master. |'mnot sure that the conm ssion has the
resources to provide a special nmaster, but | would |ike
to hear the intervenors and M. Marshall address that



suggesti on.

MR, FI NKLEA:  Your Honor, | think that it may
have sone nerit, and the alternative is we have to
continue to take as nuch of your tine as we had to in
the interim |, for one, found that to be a rather
tasking process, and |'msure you did as well. If
there is soneone who could facilitate in resol ving sone
of these discoveries quicker, even if we do have a

substantial slip in schedule, | think that M. Brena is
correct that -- and find ourselves in July or August
where we are today of not having answers and j ust
havi ng deadl i nes that have been pushed off and still be

in the sanme situation

I hope that if we are going to slip the
schedule, it would mean we are really getting answers
and enable the intervenors and staff to put a case
together that isn't so rushed and isn't being done
where you have the data one day and have to turn around
and produce testinony just a few days later. So |
think the special master mght help.

JUDGE WALLIS: M. Brena?

MR BRENA: | believe that M. Trotter's
conmmrent was picking up froma suggestion that | had
that somehow we find a way to utilize you as a resource
to advance discovery. | would be a little bit



concerned with bringing in sonmebody who was not
famliar with the case given the conpressed nature of
t he existing schedul e, soneone who is less famliar
with the issues than Your Honor.

I think that by using the nechanismof a
prehearing conference and by using you as a resource,
can sit and go through nmy 70 data requests in half an
hour and explain why | need 24 of themright now and
set a schedule, and we can do that in the next hour
W can do that in the next half hour probably, so
think that sonme nechanismis absolutely essenti al
because this idea of serving data requests and not
getting anyt hing back and then having to cone before
Your Honor --

W don't even have objections. W don't have
anyt hi ng, and everything is due today. So this is not
wor ki ng, and obviously, the 4th is not a date that is
going to work on this schedule, so I would support that
if there is a constraint on the conm ssion's resources,
I think that asking you through a prehearing conference
to sit and to decide these issues and get the case
noving in ternms of discovery would be conpletely
appropri ate.

The other thing | would point out is that if
the conm ssion held that they had to respond to these



24 data requests or their case would be disnm ssed by a
certain date, there is no doubt in ny m nd what soever
that they would respond. So at some point, we need to
di scuss what an appropriate sanction is for this. W
went through five or six prehearing conferences on the
interimcase in which we did not get the information
whi ch Your Honor ordered themto produce

W had si x business days, including over
Christmas and New Years, to put together our interim
case. Now, here we are. W are doing it again, and
this time it's the pernmanent case, and this tinme, the
justification that the interimrates should -- that
sonehow an interimproceeding is not as heavily | ooked
into. W are in the permanent case now, and we are
supposed to have this information and have the ability
to advance it to the conmi ssion

So to answer directly, | think it's sonething
that we shoul d do at prehearing conferences now rat her
than put in place a different mechani smand introduci ng
a new personality. That would be one not famliar wth
the issues. | think it could be done efficiently. The
problemis these are solvable problens. The problemis
nobody is working on their solutions.

JUDGE WALLIS: M. Marshall?

MR MARSHALL: | think we proposed a solution



here on the schedule that will take care of these
problenms. The problemis the physical inability of
AQynpic to respond to all of the requests that we are
getting in a tinely way. There is no doubt about it.
W admit it. W can't keep the schedul e because we
can't neet all of the data requests that are being
required in a tinmely way.

It is our issue, and we would |ike to have an
order on August 1st on two rates. W truly believe we
will be granted that rate increase. To have to push
this off is sanction enough, because we won't get the
full rate increase on August 1st that we are seeking to
get at a later date. Believe ne, Aynpic is in such
financial need that this was a major consideration by
the board of directors. How can we do this with only a
third or less of the ultinmate rate that we are seeking
be allowed in interimof where we have all these needs?

If Aynpic could do nore, it would do nore,
and the board has cone to the conclusion that
physically they cannot do nore, and | woul d agree that
if follow ng the FERC proceeding there is any hint that
we have any troubl e suppl ementing di scovery between the
concl usi on of that hearing and the begi nning of the
WUTC hearing that we would be the first to say, Let's
provi de what ever additional resources the conm ssion



woul d need, including a special naster.

But | think the sanction is already there for
Aynpic having to delay. W also had to delay the
interimcase. W didn't want to do that either, but
much of the requests we've got on the interimcase were
on issues that the commssion itself and the board of
directors felt are appropriate for the general rate
case. W spent an awmful lot of tine on responses over
that sanme holiday period, and at this event, they
could, and at every turn, we have had the sane probl em
W physically could not respond any faster than the
peopl e were able to respond.

| can't respond to what M. Brena says about
what's happening at the FERC, although, I'mgoing to
nmake calls following this to find out what the status
is. M. Brena has spoken w th counsel back there about
these briefs, and I will nake every commitment to find
out why there may be any issue there. But | think it's
the sanme question. W have the ability to respond to a
certai n nunber of data requests. One exanple he gave
may be an easy one, but I'mnot sure that's not his

priority. |I'msure he would rather have us working on
sonme ot her responses.
So again, | guess to sumit up, the sanctions

to Aynpic are that it's going to be delayed in getting



the rate increase it desperately needs to fix the
financial situation it finds itself in. |If it could do
nore, it would by all nmeans do nore.

JUDGE WALLIS: M. Trotter, is the staff in a
position to identify priorities anong its data
requests?

MR TROTTER  Yes, it is, Your Honor

JUDGE WALLIS: |1'mgoing to make sone
observations based on the experience that we've had in
the earlier phases and ny understandi ng of the
conmmi ssion's order on the interimproceeding, and then
I"'mgoing to take a brief recess, and when we cone
back, | would like you to go through the priority
requests that you have, first M. Brena, then
M. Finklea, if you are in a position to do so, and
then M. Trotter.

The commission is, | think it's fair to say,
gravely concerned with the condition of the conpany and
the representati ons the conpany has made about its
chal | enges in gaining the funding to provide the safety
and the service that it is required to. The interim
order did identify a nunber of matters which the
conmi ssion did not feel able to resolve in the interim
proceeding but that remain to be resolved in the
gener al



The conmission is very nmuch concerned about
schedul i ng and believes that especially now that an
interimlevel of rates has been authorized that it
proceed expeditiously to resolve the matter. The
question nay arise about the extension of interimrates
in an extended continuance such as the conpany has
requested, and particularly |ooking at our schedule in
i dentifying what appears to be a reasonable tine to
address the conplex infornmation, the conplex issues,
the extensive information that appears to be necessary
to resolve those issues.

So the comm ssion, | believe, would be
| ooki ng for the opportunity to resolve this either on
the existing schedule or on a nore expedited schedul e
t han has been proposed. In |ooking at the calendar, it
may be that there would be the opportunity in June for
a hearing on this matter if other things fall into
place. | amgoing to schedul e a prehearing conference
and during our brief recess, we will identify a tine
and place to do that, to address the concerns that the
parti es have raised today.

M. Marshall, | find your representations
about the conpany's inability to respond to be not
entirely credible, because | do believe that it is
possi bl e, nunber one, even with linted resources, to



prioritize requests, to take a | ook at requests and
identify that a response cannot be made in the tine
requested, to talk with counsel, opposing counsel, to
negotiate what is inportant and to provide it, and
sinmply, even after listening to your response, don't
understand why it is that you have not done that.

| believe that it would be possible if the
parties provide their priority requests to you today,
as | amasking themto do, that by the end of next
week, you can acconplish several things. | believe
that you can organi ze the responses, particularly if
you are coordinating with the responses to FERC data
requests, understanding that sone of the parties are
conmon to that proceeding, and that you can nake
significant headway in responding to the requests not
only of the staff but of the intervenor. | do not
under stand why you are unable to respond to the
i ntervenors' requests as well as those of other
parties. So |I'mgoing to ask that by the time of our
next prehearing conference, the conpany will have
exam ned the priority requests, will have nade a
significant start, significant progress in providing
the answers, and will be able to respond to the status
of those answers that have not yet been provided.

Now M. Brena, in |ooking at your data



requests, it appears to me that sone of themare
awful Iy broad and nmay exceed the scope of even the
general proceeding. | think it is inportant for you to
identify those natters that are inportant to your case
and to Iimt the di scovery acknow edgi ng the conpany's
challenges in ternms of its key people to respond to
sorme of those data requests. We will to the extent
necessary go through the data requests at the ensuing
prehearing conference, and | will ask you in the
nmeantime to do a scrub of your data requests, the ones
that are not anongst your priorities, to recognize that
this is not litigation in civil, state, or federa
courts, and that we do have a limted tine frane and
that there nust be sone reasonable [imtation upon the
extent and the nature of the information that is
sought, so I'"'mgoing to ask you to do that. |Is there
anything else? | believe that's all.

I would Iike to take a recess at this point
for about 15 mnutes, and then when we return, | would
like M. Brena to identify his priority requests and
M. Trotter to identify his and then take up any
further matters that the parties wish to address.

MR FI NKLEA:  Your Honor, | don't know that I
can identify ny priority ones today, but | certainty
could by the time of our next conference.



JUDGE WALLI'S: Thank you, M. Finklea. |
woul d I'i ke to acknowl edge that the conpany has filed a
petition for reconsideration of the comm ssion order on
the interim and that today, the conmi ssion did invite
other parties to respond to that petition for

reconsideration. | don't know if that invitation has
reached you yet, but | alert you to that, and the tine
frame for a response, | believe, is a week from Monday

or the 25th, | believe, of February. Wth that, let's
take a 15-mnute recess, and then we will return

(Recess.)

JUDGE WALLIS: Let's be back on the record,
please. | would like to take up the prioritizing of
di scovery requests. | was not able to find a date

during the recess, but | will renew ny efforts
followi ng the hearing and do ny best to get a notice

out to folks as soon as possible. | aspire to doing
that by the close of business today. If not -- not all
of the staff here will be working on Monday, but | will
see that it's out by Tuesday. |'mlooking at the

possibility of Thursday or Friday of next week or as
soon thereafter as nmay be possible.

Al so during the recess, | reflected upon a
question that | raised early on and | would |like the
parties to do sonme thinking about. |I'mnot calling for



an answer inmediately, but that was how to secure
conpliance with the requirenents that the comm ssion
has established, either by rule or by order, and what
consequences mght flow fromfailure. The entry of
orders is one nechanism The enforcenent of orders in
Superior Court is another. The issuance of penalties
for failure to conply is another, and in an extrene
case, | could even envision the possibility of

di smssal of a party fromthe proceedi ng.

The rul e tal ks, anongst other things, of
finding facts agai nst the person who fails to respond
to a discovery request. There nmay be others, and |I'm
asking parties to do sone thinking about that topic so
that in the, | trust, unlikely event that we cone to
nmaki ng that inquiry, parties will be prepared to
respond, and the comm ssion will have the benefit of
your observations, any authority that you may wish to
provi de, and any further information you nmay wish to
provi de on that topic.

Let's take up with M. Brena at this point,
and | would ask you, M. Brena, to identify the itens
that you believe are priority itens for the preparation
of your case. If you can do so nmerely by identifying
t hese by nunber, | believe that woul d be sufficient for
our purposes. M. Mrshall or M. Ryan, if the nere



statenent of a nunber causes you any concerns or if you
have questions, please feel free to ask those
gquestions. M. Brena, if nerely stating the nunber of
a request isn't sufficient but you do have further
comrent that would clarify it, please go ahead with
t hat .

If at the conclusion of the proceedi ng and
| ooki ng at the transcript when it comes in on Monday
you find that you do have questions, |I'mgoing to ask
you not to wait until sone later time or wait until the
time of a prehearing conference to ask those questions
and ask you communi cate with each ot her about them
Again, | amtrusting that at the tinme of the prehearing
conference, we will be able to have a discussion about
the progress that's been nade, and if the responses
have not been nmade that we will have a schedule for
maki ng them At the tine of the prehearing conference,
we can discuss in greater detail the scheduling,
whet her this matter could be reschedul ed for the June
time frame, or whether the Decenber tine frame, if it
i s reschedul ed, what conditions or consequences m ght
flow fromthat, particularly relating to the status of
the interimproceeding during that tine frane.

So with that, let's nove to M. Brena.
M. Brena?



MR BRENA: Thank you, Your Honor. First,
et nme just nmake one brief conment --

JUDGE WALLIS: M. Brena, before the break,
we were able to hear you loud and clear and it was just
wonderful. R ght now, I|'"mhaving a little bit of
troubl e tracking you, so I'mgoing to ask you to revert
to your pre-recess Vvoice.

MR BRENA: Is this better?

JUDGE WALLI'S:  Mich better.

MR BRENA: First | would just like to point
out to the conmmi ssion and Your Honor that | started out
with 140 data requests by all mnmy experts that they said
they needed in this case, and we subnmitted 71
ultimately, which is fewer than we did for the interim
case and which is fewer than what staff had. So within
that 71, these are the 24 which are of critical
i nportance that we need in order to prepare our case.
By identifying these 24, I"'min no way trying to say we
do not need responses to the renmai nder of the 71. I'm
just saying these are the nost inportant that we need
in order for us to prepare our case.

JUDGE WALLI'S: Thank you, M. Brena, and |
believe if | recall correctly, you earlier indicated
t hat even anongst the others there mght be priorities,
and | would ask you to be prepared at the tinme of the



prehearing conference either to distribute that
information via electronic nmeans or to respond to it at
the time of the conference.

MR BRENA: | would be happy to. First, Data
Request 102, and | would note in 102-C, which is
produce all engineering studi es and documents that
di scuss the design and capacity of the system Next,
108.

MR MARSHALL: Does "design capacity" nean
the duplicate --

MR, BRENA: 102, and | draw particul ar
attention to 102-C.

JUDGE WALLI'S: A couple of questions here,

M. Brena. By drawing attention to 102-C, what does
t hat nean?

MR BRENA: You asked ne if the nunber was --
in and of itself, | didn't feel it was sufficient to go
ahead and add an additional conment.

JUDGE WALLI'S: Does that nean that you are
not asking for the other elenents of 102 but only C?

MR BRENA: No. |I'masking for all of 102
and just noting C --

JUDGE WALLI'S: Excuse ne, M. Brena. There
was a comment or question -- I'mnot sure if it was
fromM. Ryan or M. Marshall -- that | found to be



i naudi bl e, even though that | could hear there was a
comrent. So | would ask that you repeat that for the
court reporter and identify yourself, please.

MR MARSHALL: M question was whet her that
related to the capacity of the system and M. Brena
responded, yes, it did.

JUDGE WALLIS: Thank you. M. Brena, 108?

MR BRENA: 108, 109, 110, 112, 114, 116,
117, 119, and let ne enphasize 119. Even within the
24, 119 is a very inportant request to us. That's the
financial nmonthly accounts and records; 120, 121, 122,
123, 125, and let me again enphasize that 125 is al so
of great inportance even within the 24; 126, 127, and
127 is the third one of great inportance even within
the 24; 131, 132, 133, 158, 164 --

MR MARSHALL: If you could sl ow down. W
are junpi ng pages now. Could you please go back?

MR BRENA: What's the | ast one you have?

MR MARSHALL: 133.

MR BRENA: 158, 164, and 166, is the fourth
one that | would like to highlight, and | would note
that in the hearing, Exhibit No. 40 identified a
spreadsheet which identified each project and the
identified one-tinme costs and had a conpl ete
spreadsheet, and what we've asked for is everything in



the path, everything in the electronic path to be
transmtted to us in electronic format because those
are so hard to read, but everything within that entire
path that it be identified electronically and in hard
copy transferred; 168, 169 and 170.

MR MARSHALL: Do those enconpass every
subpart of every one of those requests?

MR BRENA: Yes, they do.

MR MARSHALL: Your Honor, we would like a
ruling that all data requests that have subparts be
separately nunbered. As the rules provide in civil
court, subparts should be standing al one as data
requests. | think you find that maybe we have 24
requests here, but there are probably nore |ike 120
requests when you include all the subparts.

MR, BRENA:  Your Honor, such a ruling would
be very awkward when you are dealing with one subject
matter and you are breaki ng down into specific detai
what you want out of that subject matter. Breaking
that into separate requests would not be very
efficient.

JUDGE WALLIS: | think that ultimtely our
concern is with the nature of the information that's
requested rather than howit is enunerated, and | think
that if it is necessary to take this question further



we or the conmi ssion would be | ooking at the nature of
the informati on requested rather than what nunbers are
attached or how they are |unped together. |t appears
to be logical and convenient to |unp together itens
that relate to the sane topic or the same docunent, so
with that, M. Mrshall, 1'mgoing to deny your request
but reassure you that ultimately should matters require
further consideration, we would not be | ooking to the
nmere nunbering alone. M. Brena, does that conclude
your list?

MR BRENA: It concludes ny list, and | would
just add as a comment that when they work through that
list of 24, if there is an interpretational or other
question that | may help themw th, | would be nore
than happy to, and | will nmake nyself avail able at
their conveni ence.

JUDGE WALLI'S: Thank you. Do you intend to
be in your office on Monday?

MR BRENA: | will be in ny office, and
woul d also be willing to provide ny cell phone.

JUDGE WALLIS: M. Trotter?

MR TROTTER | would list the follow ng as
priority itens, and I will say, there were sone data
requests that M. Brena issued that we would like. |
didn't have a chance to get through all those, so |I'm



just going to issue the staff DR's: 322, 326, 331
t hrough 333, 340, 341, 347, 357, 358, 361 through 365,
367, 369, 371, 374 through 379, 381, 383, 384, 390, 392
t hrough 398, and 400 through 403. That conpletes ny
list.

JUDGE WALLIS: Thank you. Did | hear a
conment or question fromthe conpany?

MR MARSHALL: The only question was how many
does that total ?

JUDGE WALLIS: W can't hear you

MR MARSHALL: The question was how nany is
that total ?

MR TROITER | believe 34, and Your Honor
as | indicated earlier, the conpany conmitted to ne
yesterday that our Data Requests 322 through 359 would
be responded to by next Wdnesday, and sone of them!|
hi ghlighted were in this series, so | assune those are
on track, in any event.

JUDGE WALLI'S: Thank you very mnuch.
M. Marshall, | amgoing to ask you, suggest very
strongly that you take this information and consult
with the conpany. Because you are responsible for the
litigation, | would encourage you very strongly to talk
with the conpany about organizing its response to these
requests, talk with the conpany to identify the source



of the data and its production, talk with the company
to identify a plan to get the information provided, and
enphasi ze to the conpany how significant this is to
their process.

The fact that you have data requests com ng
inin the FERC proceeding and in this proceedi ng and
have limted resources does not of itself indicate that
you and the conpany are unable to respond, but what we
are looking for is some organi zation on your part and
the conpany's part to reassure us and the parties who
are entitled to receive information that you are
actively pursuing the responses to that information.

If there is a conflict between the FERC
proceedi ng and this proceeding, then | would encourage
you to engage in discussions with the conpany's FERC
counsel and with other parties to this proceedi ng who
may be involved in that or may be pursuing the same or
simlar information and facilitate the opening of
communi cati on anongst the parties to this proceeding
and the parties to that proceeding so that your
resources, linmted as they may be, are better able to
produce responses to all of the requests that need to
be responded to.

MR MARSHALL: Yes, Your Honor. W will
conmmuni cate in as strong as terns as we can.



MR RYAN: Your Honor, |'mstepping in here
just for point of clarification and not to be
argunmentative, but | do note that Data Requests 384 to
389 are not currently due until the 22nd, and their
Dat a Requests 390 to 403 are not currently due unti
the 26th, so in fashioning what you are indicating the
conpany should do here, | would hope that we can have
the leeway to focus on those data requests that are
currently outstandi ng and al so acknow edge t hat
M. Trotter has indicated that the data requests do
have a priority here.

MR TROTTER  Your Honor, we woul d be nore
t han happy to receive data requests on the date they
are due.

MR RYAN. Very good. Thank you.

JUDGE WALLIS: | would also like to state
that if it is either necessary or appropriate that the
conmi ssi on becone involved in coordinati on anongst the
two proceedings to assure that the needs of the
proceedi ngs are nmet but that the burdens upon the
parties are mnimzed, we would be willing to engage in
di scussions ained at achieving that result.

MR MARSHALL: Thank you, Your Honor. That
woul d be very hel pful

JUDGE WALLIS: If you have a specific



suggesti on on how to approach that, if in discussions
with the other jurisdiction, if it appears feasible to
set up a joint conference, if that appears necessary,
and the parties are anenable to that, we will also be
able to facilitate it.

What we really want here is a proceeding
that, recogni zing the challenges that the parties face,
does the best possible good-faith approach and does the
best possible in terns of achieving results of any
alternatives. So what we are after here is not to
puni sh anyone but to keep the proceedi ng on track, get
it ontrack if it's not for what everyone | believe
wants, and that is an early but a fair resolution of
the matter by the commi ssioners. So let nme ask at this
juncture if there is anything further fromthe parties?

MR RYAN. Wth regard to this topic or with
regard to this prehearing conference?

JUDGE WALLIS: Wth regard to the conference.

MR RYAN. W have scheduling of the
deposi tions.

JUDGE WALLIS: M. Trotter?

MR TROITER As | indicated in our notion,
we did have sone prelimnary discussions that did not
bear fruit that we were focusing on the week of the
25th of February for depositions. W did not get



confirmation of that, and frankly, we are not proposing
that at this tinme because we need responses to data
requests in order to effectively use that tool. So |
think this is probably best taken up at our next
preheari ng conference and see how we can nove t hat

i ssue forward.

JUDGE WALLIS: M. Brena?

MR BRENA: | agree with M. Trotter that the
use of a deposition is optimzed after discovery has
been produced and you have an opportunity to depose the
party with the benefit of discovery. The problem!]l
have w th sequenci ng anything after the production of
di scovery is that I'mlosing ny optimsm and there is
some benefit to deposing witnesses to | earn what
di scovery is out there to be had. For exanple, | have
as close to the top of nmy list the people that | would
like to depose, Ms. Hanmer, who is in charge of the
accounting. Mich of what we've asked for and
prioritized has to do with getting the financial
information fromthemthat we need in order to
quantitatively analyze their cost in the test period.

It's nice to have that information and then
to ask her, but if this drags on too long, | would Iike
to just ask her what docunents they have and what they
can produce off of their system because we are out



there searching. W are not getting information back
with regard to what's available, and this is turning
into a very inefficient system So | guess | would
support putting it off to the next prehearing
conference but not nuch long after that.

The final thing that | would like to say
woul d be that | would Iike an agenda item on the next
prehearing conference to be the di scussion of
sanctions. | understood Your Honor to propose that we
consi der that and be prepared to respond to that, but
at this point, if we are not getting responsive
di scovery, we just need to talk about that, | think
because no party can be expected to litigate an issue
wi t hout being given the infornmation necessary to
litigate that issue, so at some point, you have to just
decide the issue. An issue of preclusion becones
appropriate. Just the issuance of orders and the |ike
just doesn't work.

So | guess | would Iike to have that
conversation Your Honor suggested and be happy to put
this off with the understandi ng that the schedul e woul d
be set in a fashion so that we actually get sone
responsi ve di scovery so we can get to these
depositions, and if we do not, then | would like to be
abl e to depose them and then have a conti nui ng



deposition after we get responsive discovery, and then
finally, as it stands, our case is still due March 4th,
and | don't believe anybody in this prehearing
conference has suggested that's a workable date at this
point. So | would ask your Your Honor to suspend that
date and to be considered in a future prehearing

conf erence.

JUDGE WALLIS: M preference, M. Brena,
woul d be not to suspend that date at this tine but to
acknow edge the parties' observations that it appears
the date is not workable. M preference would be to
have sone definite alternatives in mnd before
suspendi ng any portion of this schedule, and if at the
time of the next prehearing it appears that it is not
possi bl e under any circunstance to neet that deadli ne,
then we will address the issue.

MR BRENA:  Your Honor, if | may, | have
experts working all weekend trying to neet that date,
doi ng everything they can in anticipation. One of ny
experts has a brother who is ill who is visiting who he
was going to take part of the day off and go up and
visit, so | think that that date is conpletely
unrealistic at this point, and we have people -- we
won't even have depositions by that date the way this
is being proposed. It's not very cost-effective for ne
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to be working ny experts over weekends and through
those sorts of personal situations and denmandi ng t hat
from them when nobody in this roomconsiders that date
to be doabl e.

JUDGE WALLI'S: This virtual room

MR BRENA: This virtual room yes.

JUDGE WALLIS: M. Stokes, M. Trotter, do
you have observations?

MR, TROTTER  Your Honor, | think your
preference was fair, and | think M. Brena can nake
practical application of what you said.

JUDGE WALLIS: M. Stokes?

MR STCOKES: | think we would prefer to have
that date stricken at this point because we al so have
experts that are working trying to neet that deadli ne,
and | do agree that their efforts would be better
served if they are not spending the weekend trying to
neet a deadline that probably will not be required
anyway.

JUDGE WALLIS: For purposes of today's
conference, let's say that that date is extended one
week fromtoday, and that's anticipating that we wll
have t he next conference within one week fromtoday.

MR BRENA: Thank you, Your Honor.

MR STCKES: Thank you.



JUDGE WALLIS: M. Marshall, M. Ryan, is
there anything further fromthe conpany?

MR MARSHALL: No, Your Honor. W would just
like the parties to consider --

JUDGE WALLIS: Having troubl e hearing you,

M. Marshall .

MR MARSHALL: W would just like all the
parties to consider strongly the revision that our
notion to have the extension of the schedule. A lot of
these problenms might -- with no way of the schedule, so
that's why we nade it, and we conment that to all the
parties and in talking to our clients.

JUDGE WALLI'S: Thank you very mnuch,

M. Mrshall, M. Ryan, M. Stokes, M. Finklea,

M. Brena, M. Trotter, Ms. Watson, and this conference
is concluded. W will by notice establish the tine and
pl ace for an ensui ng conference.

| do want to call to the parties' attention
the difficulties that we have had just in hearing each
other and the chall enges that that poses for us and the
court reporter. Recognizing the distances involved and
the difficulties, if it is feasible for parties to
attend or to have another representative present within
the hearing room it can help to facilitate matters.
This conference is adjourned. Thank you all very nuch.



(Prehearing conference adjourned at 4:17 p.m)






