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Comments of Seatac Shuttle, LLC

The petition seeks a definition of the term NEW as used in WAC 480-30-301(3).  No such definition is existent within WAC relating to Autotransportation.  As such, tariff filings that are of a short term or temporary nature, due to changing airline schedules may or may not be replaced by new tariffs upon expiration of the previous one at the whim of commission staff.   It is essential to have a standard definition in order to provide service to the public.   The ability to adapt to the public need is a necessary component of providing service to the satisfaction of the public and the commission.  The Petitioner has been, over the years, using this rule (480-30-301) to be able to implement time schedules on a short term and responsive basis to changing air, cruise and passenger schedules without question or challenge from the commission.  Petitioner provided notice to the commission of a “new” service under the notice provisions of 480-30-301(3) in order to realign shuttle schedules with changing flight schedules at Bellingham International Airport (BLI) for the convenience of the passengers.  Sending shuttles to the airport when there are no flights to service is of no benefit to the public, the commission or the company.  WAC 480-30-301(3) provides:

A company must provide at least one business-day notice to the commission for the following filings:

(3) Tariff and time schedule filings whose only purpose is to add a new service option or a service level which has not been previously included in the company's tariff.

Petitioner believes and the commission has agreed until the most recent filing (TC-120432), that filings (tariff time tables) replacing previously filed expired tariffs were in fact new filings and that the notice requirements of 480-30-301(3) are the proper and correct notification procedures.
If no tariff exists then it follows logically that a tariff then submitted must be a new tariff.  It is not a change to an existing tariff if there is no legal, operable tariff in force (RCW 81.28.050) as of the effective date of the new tariff.  The commission suspended Petitioner’s service to BLI because by their interpretation (the commission’s) no tariff existed.  The tariff submitted in TC-120432 also contained a service level which has not been previously included in the company's tariff.  Staff has taken the position that as the new tariff followed sequentially, the previously expired tariff that it is a “continuing” tariff and viewed the new service level as a change to that expired tariff.  The commission ruled that there was no existing tariff but that the new tariff was in fact not new, which is contradictory and confusing to this company.  The Merriam-Webster Dictionary defines the term “New” as follows:

1: having recently come into existence 
2: having been seen, used, or known for a short time b: being other than the former or old 
3: having been in a relationship or condition but a short time 
4: beginning as the resumption or repetition of a previous act or thing 
5: different from one of the same category that has existed previously 
6: of dissimilar origin and usually of superior quality 
It is the position of the Petitioner that the filing of the new tariff under TC-120432 meets this definition to the letter and that staff’s interpretation is not supported by this definition, common usage of the term or rule.

The Petitioner filed in good faith in accordance with 480-30-301(3) expecting a predetermined outcome to the benefit of the public as had been the case previously for the past 2 years.  The filing assumed the previously used interpretation of the term new and an adherence to common usage.  Staff determined otherwise with no explanation or prior notice of a new interpretation and rather than seek a temporary solution to a minor rule interpretation while maintaining service to the public, Petitioner was ordered to cease regulated service to the public until resolution of the notice period, which resulted in an initial 2 week service closure.  A relatively insignificant administrative issue took precedence over continuing service to the public.

Petitioner, while in disagreement with staff on this issue, has continued to work with staff to formulate a permanent solution to a problem that will not go away, i.e., flight schedules, particularly at Bellingham International Airport, are dynamic and changing on short notice.  Without the ability to change with them in order to provide connecting service to our passengers there is little reason to offer service.  Connecting to nothing does no one any good.  BLI is a small airport with a developing market and the airlines are still feeling their way.  Seatac, on the other hand, has a large number of flights and does not require the flexibility of the BLI shuttle schedule.  Petitioner was encouraged by staff that they were working toward a resolution but none was accomplished by September 13, 2012. Therefore, in order to ensure that a process was in progress the Petition was filed with the commission.

No new time table for service to Bellingham International Airport is currently on file or approved by the commission.  The company cannot offer intermittent service nor will the public accept intermittent serve subject to interruption by rule interpretation.  The commission recognized the damage to the public and the company in start-stop operations in Docket No.UG-121119 and ruled over staff’s recommendation in favor of public and company benefit over tariff non-compliance.  In the case of Seatac Shuttle the damage is done.  Petitioner was ordered to cease service once and cannot risk that happening again.  Contrary to statements made by the commissioners at the open meeting of 9/13/12, Petitioner did not choose to terminate the BLI service, they were ordered to do so by the UTC on 9/7/12 after advising us that our filing was not accepted.  There is no “revisionist” history here; the commission ordered a cessation of service based upon their new interpretation of the term “new” well prior to the September 13 open meeting, not the company. Petitioner cannot conduct business in this climate of uncertainty, providing intermittent service and not being able to offer stable employment, damaging our reputation and wasting advertising dollars. Unless staff makes a redetermination or provides some other solution, the company seeks clarification from the commission via the Petition.

The intent is to be able to provide the public with the best possible service while complying with the rules.  At this juncture, the current interpretation is at odds with this goal.  The purpose of the Petition is simple; create a stable environment for continuing permanent operations.  We need clarification. Petitioner wishes to resume regulated service as soon as possible and we still hold out hope that a staff solution can be worked out without the formal process of the Petition and resultant delays in the resumption of service.
FACTS:
On July 12, 2012 the commission granted authority to Seatac Shuttle, LLC to provide passenger service between Whidbey Island and Bellingham International Airport.

On July 14, 2012 the commission accepted and approved a tariff “time table” with an expiration date of August 31, 2012 and a “rate schedule” also with an expiration date of August 31, 2012 for the new service.

On August 21, 2012 Seatac Shuttle filed a new time table with an effective date of September 1, 2012.

On August 24 Ms. Penny Ingram, staff assigned to the notice, informed Seatac Shuttle that “By law, the commission requires 30-days’ notice of a proposed change to a company’s tariff (RCW 81.28.050).” to the contrary of all previous interpretations of a new” service filing.
During the period from August 24 until September 12, Seatac Shuttle had an ongoing dialog with Ms.Ingram, Mr. Eckhardt, and Mr. Vasconi  regarding the term “new” and a solution to the interrupted service.

On August 29, Mr. Solin, of Seatac Shuttle, filed a request for an LSN regarding the time table at the request of Ms. Ingram as the only way that staff would support the filing to be heard at the September 13 open meeting, two weeks away.

On September 7, Mr. Vasconi, Dir. of Regulatory Services, in conference with Mr. Danner and Ms. Ingram and in communication with Mr. Lauver, was not able to offer any solutions or provide any justification under rule for the redefinition.  That day he sent Seatac Shuttle a cease and desist notice to halt regulated services between Whidbey Island and BLI.
On September 13, Seatac withdrew its request for an LSN because of the sporadic conditions created by the cease and desist notice and the uncertainty of the process.

On September 13 Seatac filed a Petition for Declaratory Order to ask the commission to define the term “new” relative to autotransportation.

LAW:
RCW 81.28.050 provides for a notification to the commission and the public of thirty days when a company changes its rates or schedule except when there is no rate or schedule “in force” at the time of the “effective date” of the new service.  It then must follow that if no rate or schedule is “in force” at the “effective date” then the filing for such service falls outside the scope of this statute.

WAC 430-80-316 (1) reinforces the thirty day rule of notification when the filing “would increase recurring or prepaid rates or restrict access to services”.  In the absences of a rate increase or a restriction to services is obvious that this rule does not apply.
WAC 480-30-301 (3) speaks specifically to new service that neither raises rates nor restricts services. (3) Tariff and time schedule filings whose only purpose is to add a new service option or a service level which has not been previously included in the company's tariff.

Precedent:
The following SIX dockets all were viewed by staff and the commission and approved as compliant with statue and rule and all relate to less than thirty day filing for new service under 480-30-301.
TC-110717
TC-111734

TC-112141

TC-120086
TC-120186
TC-121178
This company has been relying on staff’s interpretation of new service as demonstrated in these dockets. If we can’t rely on staff’s determinations from the past, how can we ever comply with any rule in the future?
CONCLUSION: 
In the absence of a quantified definition in statute or rule one must be inferred.  Common usage, common sense, the public good and the exclusion of and inclusion of specific circumstances by rule, all must be considered.  New service is referenced in rule (480-30-301) and the highest and best definition logically derived from the language must be the acceptable one.  We submit that anytime that a service is offered when no service currently exists or that service will not take place until no service is in force or the service offered does not raise rates or restrict service or it is to add a new service option or level, it must be defined as a new service and treated accordingly.  The term “new” should closely follow Merriam-Webster’s definition and common usage and not be subject to individual staff interpretation.
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