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	DOCKET NO. UE-050870
RESPONSE OF THE INDUSTRIAL CUSTOMERS OF NORTHWEST UTILITIES IN OPPOSITION TO PUGET SOUND ENERGY’S MOTION FOR AMENDED PROTECTIVE ORDER WITH HIGHLY CONFIDENTIAL PROVISIONS


INTRODUCTION

1 Pursuant to WAC § 480-07-375(4), the Industrial Customers of Northwest Utilities (“ICNU”) submits this Response (“Response”) in opposition to Puget Sound Energy’s (“PSE” or the “Company”) Motion for Amended Protective Order with Highly Confidential Provisions (“Motion”), filed on June 7, 2005.  ICNU does not object to entry of a standard protective order to govern the disclosure of confidential information in this Docket.  ICNU does, however, object to PSE’s request for a modified protective order with “highly confidential” provisions that will impose unreasonable restrictions on outside counsel and consultants who seek access to highly confidential information in this proceeding.  
2 ICNU requests that the Washington Utilities and Transportation Commission (“WUTC” or the “Commission”) deny PSE’s Motion and issue a standard protective order.  PSE has not demonstrated that blanket authority to designate information as highly confidential is warranted at this point in this Docket and that the standard protective order would provide inadequate protection.  In addition, PSE has not demonstrated that its need for a highly confidential designation outweighs the undue burden of the Company’s proposed restrictions.
3 If the Commission adopts a modified protective order with highly confidential provisions, it should use the form of highly confidential protective order that the Commission issued in PSE’s 2003 Power Cost Only Rate Case (“PCORC”) in Docket No. UE-031725.
/  In that case, which involved very similar information to that at issue here, PSE agreed to requirements for outside counsel and consultants who seek access to highly confidential information that were significantly less burdensome and more well-defined than the restrictions currently proposed by PSE.

ARGUMENT

4 The Commission should deny PSE’s Motion because: 1) the Company has not justified the need for authority to designate information as highly confidential; and 2) the restrictions that PSE seeks to place on outside counsel and consultants who seek access to highly confidential information are overly broad, unduly burdensome, and vague.  PSE’s request for authority to designate information as highly confidential is based primarily on speculation about the risk of competitive harm to third-party respondents to the Company’s Requests for Proposals (“RFP”) and the potential impact of any such harm on future RFPs.  These claims are insufficient to justify the highly confidential designation.  
5 In addition, as indicated in Attachment A to this Response, Don Schoenbeck, the consultant who appeared for ICNU in both PSE’s 2003 PCORC and the Company’s last general rate case, is unwilling to sign PSE’s proposed “Highly Confidential Information Agreement” (Exhibit C to PSE’s proposed amended protective order), because the unreasonable restrictions in that agreement would effectively prohibit Mr. Schoenbeck, for a period of three years, from providing the consulting services he has provided in the past.  If the Commission adopts an amended protective order with highly confidential provisions, it should include in the order the language agreed to by the parties, and required by the Commission, in the 2003 PCORC protective order.  The agreement from the 2003 PCORC provided sufficient protection for the information that PSE designated highly confidential in that proceeding, and it is sufficient for the purposes of this proceeding as well.

A.
PSE Has Not Justified Its Request for Authority to Designate Information Highly Confidential
6 PSE identifies two types of information that it seeks to designate highly confidential.  First, the Company specifically identifies the information obtained in responses to the Company’s RFPs from late 2003 and early 2004.
/  Second, PSE identifies information that the Company describes generally as “sensitive . . . analyses or negotiating strategies with respect to ongoing resource acquisitions and/or negotiations or related litigation.”
/  PSE has not demonstrated that this information meets the requirements of the Commission’s rules governing the issuance of amended protective orders with highly confidential provisions.  WAC 480-07-423 provides:
The ‘highly confidential’ designation is reserved for information the dissemination of which, for example, imposes a highly significant risk of competitive harm to the disclosing party without enhanced protections provided in the commission’s protective order.  A party that wishes to designate information as highly confidential must first file a motion for an amendment to the standard protective order, supported by a sworn statement that sets forth the specific factual and/or legal basis for the requested level of protection and an explanation of why the standard protective order is inadequate.  The motion and sworn statement must identify specific parties, persons, or categories of persons, if any, to whom a party wishes to restrict access, and state the reasons for such proposed restrictions.
The Commission should deny PSE’s Motion because: 1) PSE has not demonstrated a significant risk of competitive harm to the Company without the enhanced protections in the proposed Highly Confidential Information Agreement; and 2) the Company has not explained why the standard protective order is inadequate to protect against the asserted harms.  
1.
PSE Has Not Sufficiently Demonstrated a Substantial Risk of Competitive Harm from Disclosing the RFP Responses to ICNU

7 PSE claims that the information provided in response to the Company’s RFPs “is extremely commercially sensitive because these owners and developers are competing against each other . . . .”
/  PSE argues that “such materials should not be viewed at all by persons involved in the development of energy projects or resources, or their consultants or advisers” because there is a significant risk of competitive harm if “parties who are competitors or potential competitors of each other . . . are able to access the information PSE has designated ‘highly confidential’ merely by intervening in the PCORC proceeding.”
/  As described below, PSE’s arguments are unpersuasive for a number of reasons.
a.
PSE’s Motion is Based Primarily on Allegations of Potential Harm to Parties Other than the Company
8 WAC 480-07-423 specifically states that a highly confidential designation is appropriate if there is a significant risk of competitive harm to the disclosing party.
/  Here, the disclosing party is PSE, not the third-party RFP respondents.  The rules governing the highly confidential designation do not provide that such a designation is appropriate based on a risk of harm to third parties.  PSE argues that the highly confidential protection is necessary because the Company executed confidentiality agreements with the RFP respondents that require the Company to seek the “highly confidential” designation for the RFP information.
/  Attachment B to this Response is a copy of the mutual confidentiality agreement (“Mutual Confidentiality Agreement”) that the Commission approved as part of the Company’s All Generation resources RFP in November 2003.
/  The fact that PSE executed such an agreement with RFP respondents does not justify granting highly confidential protection.  The Motion must be considered on its own terms.  
9 In addition, although the Mutual Confidentiality Agreement appears to require the Company to seek a highly confidential protective order, the agreement is silent regarding the restrictions imposed under any such highly confidential designation.  Since the Commission approved the amendment to the 2003 PCORC protective order on December 10, 2003, and PSE’s Mutual Confidentiality Agreement was approved as part of the RFP on January 28, 2004, RFP bidders could reasonably have expected that the highly confidential restrictions would be similar to those adopted in the 2003 PCORC.  PSE has not justified the overly broad and burdensome restrictions that it currently proposes.
10 The only potential harm of disclosure that PSE alleges to the Company is: 1) developers or owners should not be able to “game” the RFP process by having access to competitors’ confidential information; and 2) if PSE wants to attract a “broad slate” of responses to future RFPs, developers and owners must be confident that their information will be protected.
/  PSE’s first alleged harm applies primarily to the RFP respondents rather than PSE, which is insufficient to justify heightened protection.  PSE’s second claim is based on an entirely speculative harm to a future RFP process.  

b.
There Is No Indication That Any Competitors of the RFP Respondents Will Intervene in this Proceeding

11 PSE also claims that disclosure of the RFP responses to competing owners or developers of energy projects poses a significant risk of competitive harm to the RFP respondents, but there is no indication that any competing owners or developers will seek to intervene in this proceeding.  Indeed, PSE acknowledges in the context of the need for a “confidential” designation for information regarding short-term electric portfolio management and strategies, that “it is not anticipated that any entities that should not see such materials will intervene in this PCORC proceeding.”
/  PSE does not, however, recognize that there is no indication that competitors of the RFP respondents will intervene either.  If competing entities do intervene and request the RFP information, then it may be appropriate for PSE to restrict those particular entities’ access to the information at issue at that time.  
12 The restrictions in PSE’s proposed Highly Confidential Information Agreement assume that outside counsel and consultants who receive highly confidential information will disclose or otherwise improperly use highly confidential information if they work for energy developers or potential competitors of an RFP respondent, but the Company has not provided any basis for that assumption.  Furthermore, the restrictions in the proposed Highly Confidential Information Agreement also assume that outside counsel and consultants who receive highly confidential information will be “tainted” by receipt of the RFP information and, as a result, the only way to prevent misuse of that information is to prevent those individuals from performing any work for any potential competitor or resource owner for a period of three years.  The basis for this restriction appears to be that outside counsel and consultants will be unable to provide services to potential competitors or resource owners without being biased by the information received in this proceeding.  This position is untenable.  The specific problems with such overly broad restrictions are described in detail below, but the Company’s unsupported assumptions about misuse of the RFP information by outside counsel and consultants do not justify issuance of a highly confidential protective order.

c.
PSE Has Not Shown That the Standard Protective Is Inadequate
13 The Commission also should deny PSE’s Motion because the Company has not shown that the standard protective order is inadequate to prevent disclosure of the RFP information to competitors of the RFP respondents.  As described above, the fact that PSE executed a confidentiality agreement as part of the RFP process does not justify authorizing the highly confidential designation instead of using the standard protective order.  Furthermore, the restrictions in PSE’s proposed Highly Confidential Information Agreement are based primarily on the assumption that outside counsel and consultants will improperly disclose or use the information obtained in the PCORC in advising clients in the future.  Even if there were any basis for that assumption, the standard protective order sufficiently protects against such disclosures.  
2.
PSE’s Negotiating Strategies and Resource Cost Information Do Not Warrant a Highly Confidential Designation
14 PSE also requests the highly confidential designation with respect to information that the Company describes generally as “sensitive . . . analyses or negotiating strategies with respect to ongoing resource acquisitions and/or negotiations or related litigation.”
/  PSE claims that “release of such information to owners or developers of project resources or to counterparties with whom the Company is negotiating would harm the Company and its customers . . . .”
/  As an initial matter, PSE’s vague description of this information provides no justification for heightened protection.  PSE’s description encompasses much of the information that has been provided under the standard protective order in previous proceedings and PSE provides no indication of the particular sensitivity of this information.  This information does not warrant a highly confidential designation for all of the reasons described above.
B.
PSE’s Proposed Highly Confidential Information Agreement Will Hinder Intervenors from Participating in this Proceeding 
15 PSE’s proposed Highly Confidential Information Agreement imposes overly broad and unduly burdensome restrictions on outside counsel and consultants who seek access to highly confidential information.  As explained in Attachment A to this Response, ICNU’s consultant, Don Schoenbeck, is unwilling to sign the Highly Confidential Information Agreement proposed by PSE because it would preclude him from performing much of the work that he typically performs for the next three years, which would have a substantial detrimental impact on his firm.  Outside counsel and consultants should not be forced to submit to the overly restrictive terms of PSE’s Highly Confidential Information Agreement in order to participate in the PCORC, especially when less burdensome and adequately protective measures are available.
16 The specific restrictions that PSE seeks to impose on outside counsel and consultants for Staff, Public Counsel, and intervenors are stated in the proposed protective order as follows:

[I am] not now involved, and will not for a period of three years involve myself in, competitive decision making with respect to which the Highly Confidential documents or information may be relevant, by or on behalf of any company or business organization that competes, or potentially competes, with the company or business organization that disclosed the Highly Confidential Information; and

[I am] not now involved, and will not for a period of three years involve myself in, the ownership or development of natural gas or electric energy projects or resources, or the provision of counsel or consulting services to persons or entities that are owners or developers of such energy projects or resources[.]
/
For the reasons described below, this language is overly broad, unduly burdensome, and imposes vague restrictions that create uncertainty for the signing party.  
1.
The Overly Broad Language Proposed by PSE Precludes Providing Services to Any Potential Competitor or Resource Owner
17 PSE’s proposed language is overly broad in that it restricts the individuals who sign the agreement and the activities that those individuals engage in, rather restricting the use of the particular information at issue in PSE’s Motion.  This restriction casts too broad a net because it would create a three-year prohibition for energy consultants and attorneys from advising any owner or developer of energy or natural gas resources.  This effectively would prevent such individuals from maintaining their practices.
/  
18 The second paragraph of the proposed language prohibits the signing party from being involved in the “ownership or development of electric energy or natural gas resources” or the “provision of counsel or consulting services to persons or entities that are owners or developers of such energy projects or resources.”
/  By its terms, this restriction applies to all legal or consulting services provided to any resource owner or developer regardless of whether the entity competes with PSE or an RFP respondent or whether the services provided relate to energy matters or information received in the PCORC.  For example, counsel who sign the agreement would be prohibited from representing a paper company that develops an energy resource at one of their facilities, even if that representation is in regard to a matter entirely unrelated to that resource.  As described above, the theory behind this prohibition appears to be that outside counsel and consultants will be so biased by the receipt of highly confidential information in this proceeding that they must be precluded altogether from providing services to any resource developer or owner on any matter in order to prevent potential harm to PSE, the RFP respondents, or the RFP process.  This deviates dramatically from the forms of protection typically applied to sensitive information, which apply to the use and disclosure of the information rather than restricting the activities of the individual even on unrelated matters.  There is simply no basis for protecting the information at issue in PSE’s Motion with such overly broad and unduly restrictive measures.  
19 With respect to the first paragraph quoted above, PSE apparently intends to apply those prohibitions to competitors of not only the Company itself, but also to competitors of the RFP respondents.  This creates an expansive, but ill-defined, group of entities that may fall under the scope of the agreement as entities that “potentially compete” with PSE or an RFP respondent.  Although PSE did not identify any of the RFP respondents in its Motion, the Company’s prefiled testimony indicates that PSE received forty-seven proposals from thirty-nine different owners/developers.
/  It is conceivable, under these circumstances, that most utilities and energy developers in the Western United States could compete or “potentially compete” with one or more of the RFP respondents.  In addition, since counsel and consultants do not know the RFP respondents’ identities at this point, it would be impossible to agree that they do not and will not work for entities that compete, or potentially compete, with the respondents.  
2.
The Unduly Burdensome Protections of the Proposed Agreement Significantly Outlast PSE’s Mutual Confidentiality Agreement from the RFP and the Relevance of the RFP Information
20 The proposed Highly Confidential Information Agreement is unduly burdensome in light of the restrictions in the Mutual Confidentiality Agreements that were approved as part of PSE’s RFP.  As described above, although the RFP confidentiality agreement attached as Attachment B requires PSE to seek a highly confidential designation for the RFP responses, it does not dictate the particular requirements that apply under that designation.  In short, PSE does not need to preclude outside counsel and consultants from performing work on any matter for any resource developer or owner in order to act in accordance with the Mutual Confidentiality Agreement.  PSE has chosen the overly broad and unduly burdensome requirements in the proposed Highly Confidential Information Agreement despite the fact that the Company agreed to less restrictive language in the 2003 PCORC.  
21 The proposed Highly Confidential Information Agreement also is unduly burdensome because the restrictions apply for a period of three years.  In contrast, the Mutual Confidentiality Agreement from the RFP only lasts for two years from the effective date, and those agreements likely were executed long in advance of this proceeding.  It is inexplicable why outside counsel and consultants who seek access to highly confidential information in this PCORC should be restricted in the activities that constitute their livelihood for three years, when the confidentiality agreement upon which PSE bases its request for the highly confidential designation will be in effect for only two years.  
22 Finally, PSE seeks protection for responses to RFPs issued in late 2003 and early 2004.  The RFP responses are approximately eighteen months old at this point and the information likely is stale.  Even if the information is not stale already, however, individuals who sign PSE’s proposed Highly Confidential Information Agreement would be prohibited from advising any resource owner or developer for another thirty-six months.  By that time, the information at issue will be almost five years old and will certainly be stale.  This is simply an unnecessarily burdensome restriction to impose in this proceeding. 
3.
The Vague Terms in the Agreement Create Uncertainty for Signatories
23 The problems associated with the overly broad and unduly burdensome nature of the proposed Highly Confidential Information Agreement are only compounded by the fact that certain key terms of the agreement are vague and undefined.  The proposed agreement does not define “competitive decision making,” which is a key term in the first paragraph quoted above.  Furthermore, as described above, it is impossible for parties to determine at this point or in the future what clients may “potentially compete” with PSE or an undisclosed RFP respondent.  Finally, there is no basis upon which to determine when information obtained in the PCORC “may be relevant” to “competitive decision making” in a particular context.  Without any definition of these important terms of the proposed agreement, signatories would be unable to determine when the agreement applies.
C.
The 2003 PCORC Protective Order Provides a Less Restrictive and Adequately Protective Alternative
24 If the Commission issues a modified protective order with highly confidential provisions, it should revise PSE’s proposed Highly Confidential Information Agreement to reflect the language adopted by the Commission and agreed to by PSE in the 2003 PCORC.  The protective order in that proceeding required outside counsel and consultants to declare that:

[I] do not now, and will not for a period of three years, use highly confidential documents or information contained in highly confidential documents obtained in this docket, to advise, counsel, or consult on the design, development, marketing, pricing, sale or procurement, of any product, service, or energy generation facility, for any company or business organization that competes, or is actively considering competing, with the company or business organization producing the information.
/
The restrictions in the 2003 PCORC protective order applied to the information at issue rather than the individual, provided more certainty with respect to the prohibited activities, and did not require an individual to predict whether a client would “potentially compete” in the future.  If the Commission determines that a highly confidential designation is warranted, these restrictions provide ample protection against the harms asserted by PSE.

25 The issuance of the 2003 PCORC protective order involved a very similar set of circumstances as the current proceeding in that PSE was seeking a highly confidential designation in that case for the responses of over seventy power project owners and developers to resource proposals solicited by the Company.
/  The 2003 PCORC protective order adequately protected the information at issue in that proceeding, and PSE has not justified the more burdensome requirements it proposes to apply to individuals receiving the same type of information in this case.  In fact, PSE’s request merely forces parties to re-litigate procedural issues that were resolved in previous proceedings with similar facts.
26 It is unreasonable to conclude that a party could fully participate in this case without having access to highly confidential information.  Although PSE states that it expects to designate only a minimal amount of information highly confidential, the Company’s historical practices belie that claim.  In the 2003 PCORC, PSE designated voluminous amounts of materials as highly confidential, including the entire data set to the Company’s AURORA power cost model.  ICNU received 29 responses to data requests and eight CD-ROMs that included highly confidential information in that proceeding.  Certain pieces of this information were critical to ICNU’s case, and ICNU’s participation in the 2003 PCORC would have been hindered without access to the highly confidential information.  
27 In the present case, PSE designated thirty-two exhibits in its direct testimony as highly confidential, while only six were designated confidential.  Furthermore, the information that is designated highly confidential appears to include basic power cost-related values, which typically are among the most important information in a power cost proceeding.  It is unreasonable to conclude that a party could fully and effectively participate without signing the protective order and having access to this information, especially when consultants who regularly appear in WUTC proceedings are unwilling to sign PSE’s proposed Highly Confidential Information Agreement in its current form.
CONCLUSION

28 PSE’s request for authority to designate information as highly confidential is unjustified and would impose unreasonable restrictions on outside counsel and consultants participating in this proceeding.  The Commission should deny PSE’s Motion and issue a standard protective order.  If, however, the Commission decides that a protective order with highly confidential provisions is warranted, the Commission should adopt the provisions of the 2003 PCORC protective order stated above as part of the highly confidential information agreement.
DATED this 17th day of June, 2005.
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