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OPENING STATEMENT
1.
Lewis River Telephone Company d/b/a TDS Telecom (“TDS”) hereby files its Reply Brief to the brief filed by Comcast Phone of Washington, LLC (“Comcast Phone”).  First and foremost, TDS requests that the Commission keep in mind three fundamental points as it considers the issues in this Docket.
Point 1:  Comcast Phone must establish through the facts in this case that it is a common carrier for purposes of interconnection with TDS in Washington.

Point 2:  A carrier can be a common carrier for some purposes and not for others.

Point 3:  Even a common carrier is not entitled to interconnection with another carrier if the only traffic it will be delivering to that other carrier is information service traffic.
2.
Comcast Phone cannot demonstrate on the facts in this case that Comcast Phone is a common carrier for purpose of interconnection with TDS in Washington.  When properly analyzed, the LIS service offered by Comcast Phone is a private or contract carriage service tailored in such a way that only a Comcast Phone affiliate would enter into a contract with Comcast Phone for that service.  
3.
The Schools and Libraries service offered by Comcast Phone, when reviewed in proper context, is also a private or contract carriage service.  Further, it is primarily offered for a school or library’s internal communications, not communications on the public switched telecommunications network (“PSTN”).  There is no evidence in the record that Comcast Phone is offering this service in the State of Washington.  There is no evidence in the record that the Schools and Libraries service will generate any traffic at all, let alone telecommunications traffic that will be exchanged with TDS.  The only evidence of any offer is the mere posting of the terms and conditions of the Schools and Libraries service to the Comcast Phone web site.  There is no evidence of any solicitation, any holding out, any offer of any kind in the State of Washington.  The only fact in the record is that Comcast Phone has no customers for this service.
  
4.
The Access Service from Comcast Phone is offered only in the terminating direction.
  It is offered only to reach an information service provider, Comcast IP.  Even if this can be construed to be common carriage, it is not offered in relationship to the interconnection with TDS and thus does not qualify Comcast Phone for interconnection with TDS.  This service only has a relationship to Comcast IP in the terminating direction and has nothing to do with local interconnection traffic between Comcast IP and TDS.  Thus, even if Comcast Phone is a common carrier for this purpose, it is not a common carrier for the purpose of interconnection with TDS in the State of Washington.
5.
Finally, it is absolutely a fact in this case that the only traffic that Comcast Phone will be delivering to TDS is traffic which Comcast Phone asserts is information service traffic.
  Comcast Phone cannot claim a right to enter into an interconnection agreement with TDS when the only traffic Comcast Phone will deliver to TDS is traffic that Comcast Phone classifies as information service traffic.

SUMMARY OF COMCAST PHONE’S ARGUMENTS

6.
Comcast Phone’s arguments in its Initial Brief fall into four categories.  The first category is that other jurisdictions considering situations that Comcast Phone alleges to be similar in nature to that in this Docket have decided in favor of Comcast Phone or the alleged similarly situated carrier (the “everybody else is doing it” argument).  The second category is that Comcast Phone has a certificate from this Commission and Comcast Phone is “choosing” to be a common carrier, therefore it is a common carrier (the “just because” argument).  The third category of argument presented by Comcast Phone is that the services it offers in Washington qualify Comcast Phone as a common carrier (the “common carrier” argument).  Finally, Comcast Phone argues that it should be granted common carrier status for purposes of interconnection with TDS to enhance competition, even if there are doubts about Comcast Phone’s status (the “feel good” argument).  TDS will reply to each of these arguments, beginning with Comcast Phone’s argument that if other state commissions are doing it, this Commission should too.

REPLY ARGUMENTS

A.
Comcast Phone’s Reliance on Decisions from Other Jurisdictions is Misplaced.

7.
As to Comcast Phone’s argument that “everyone else is doing it,” the parental response is, “And, if everyone else was jumping off a cliff, we should too?”  The legal response to Comcast Phone’s argument is that the Commission must make its decision based upon the record in this Docket, not based upon the record that was before another state commission or the FCC.  

8.
The issue in this Docket is whether Comcast Phone has demonstrated that it is a common carrier for interconnection with TDS in the State of Washington.  It is not whether Comcast Phone qualifies for interconnection with a TDS affiliate in another state.  As we have discussed in detail and will discuss further below, Comcast Phone has failed to make the requisite showing.

9.
Importantly, many of the cases cited by Comcast Phone can be distinguished on their face.  Many of the cases referenced by Comcast Phone involve offerings by Sprint Communications Co., LP (“Sprint”).  What is evident about the Sprint decisions is that Sprint was clearly offering service to an independent, third party cable provider who was serving end users.
  This is also true for the Sprint agreement in Washington with Whidbey Telecom cited by Comcast Phone.
  Indeed, from those cases in other states and the Sprint case in Washington it is clear that Sprint provides service to multiple cable companies.  In contrast, in this Docket it is evident Comcast Phone is serving only what appears to be an artificially segmented affiliate under terms where only that affiliate would be the purchaser of the services offered by Comcast Phone.  Thus, any decision involving Sprint and whether it was acting as a common carrier cannot be precedent for the facts presented in this Docket.  

10.
A recent case in the Eighth Circuit is in the same vein.
  In that case, the Eighth Circuit identified that the issue of whether an entity is a common carrier focuses on whether the entity undertakes to carry for all people indifferently and offers indiscriminate services to whatever public its service may legally and practically be of use.
  It is important to note that in the Eighth Circuit case, the ILEC agreed that Sprint was serving multiple providers, but alleged that since the contracts were confidential and had varying terms, Sprint was not a common carrier.  Not surprisingly, under those circumstances, the Eighth Circuit held that the fact that contracts were confidential and varied among recipients did not disqualify an entity from common carriage.  The Eighth Circuit also pointed to the Bright House analysis of the three factors to look at whether or not an entity is a common carrier.  The Eighth Circuit found that none of the three factors by itself seems compelling.
  These three factors include: 1) holding out; 2) self-certification; and 3) entrance into interconnection agreements with the local exchange carrier.
  The Eighth Circuit case is not remarkable given that Sprint did provide service to multiple carriers and had interconnection agreements, unlike Comcast Phone in this docket.  This is certainly not a case which can support the concept that self-certification standing on its own is the end of the inquiry.
11.
Comcast Phone cites to recent decisions by the Michigan Commission
 and the Vermont Board
 in its favor.
  Comcast Phone makes the unsupported statement that “The circumstances in that case [Michigan] were identical to those presented here.”
  As with many other loose assertions of what is fact made by Comcast Phone, this “fact” is not established in this record.  Comcast Phone must rely on the record it has developed for this Docket, not facts that are outside the boundaries of the record in this Docket.  
12.
Further, as asserted by Comcast Phone, the key to the Michigan case is that, “The Michigan Commission has ruled that all the Comcast Phone entity needs is the proper authority from the Commission.”
  This is the Comcast Phone “just because” argument.  As TDS will discuss when it addresses this argument, holding that a carrier is a common carrier for Section 251 purposes just because a state certificate has been issued is to reach an erroneous conclusion.  All this demonstrates is that the Michigan Commission was incorrect.
13.
In any event, the Michigan Decision is not a rousing endorsement of Comcast Phone’s status as a telecommunications carrier.  The arbitrator found that Comcast Phone’s Michigan counterpart was “at least technically” a telecommunications carrier.
  The arbitrator relied, in part, on a “private letter ruling” that “specifically ruled that ‘Comcast’s VoIP service is a telecommunications service…’”
  However, that document was by no means a “private letter ruling.”  It was a letter from the FCC to Comcast Corporation requesting information pertinent to the FCC’s inquiry into Comcast Corporation’s network management practices.
  The letter suggested, but certainly did not “specifically rule[],” that Comcast Corporation’s VoIP service might be a telecommunications service.  Interestingly, if the VoIP service is a telecommunications service then Comcast IP is a telecommunications carrier.  This “private letter ruling” has little to do with Comcast Phone’s wholesale service and underscores the confusion in the Michigan Decision.

14.
Comcast Phone makes a very similar argument concerning the Vermont Public Utility Board.
  For the same reason, the Vermont Public Utility Board decision relying on the “just because” theory is in error.  In addition, it is not at all clear that the Vermont Public Utility Board decision is final.  While the arbitrator in Vermont relied on Bright House, incorrectly, the arbitrator recognized the weakness of the conclusion, stating there was “little basis for 
determining whether an offer by Comcast Phone to another party provides unjustly discriminatory service or whether Comcast Phone held itself out ‘indifferently to all potential users.’”
  As a result, a condition that Vermont imposed upon Comcast Phone is public disclosure of all of the terms of the relationship between Comcast Phone
 and Comcast IP.  Vermont Telephone, the ILEC in the case, has filed two Motions pointing out the deficiencies in Comcast Phone’s Vermont filing.  The Vermont Board has recently issued an order directing a further investigation of Comcast’s operations.  A copy of the Motions and the Order are attached as Attachment 1.  Nor does it appear that this issue is as cut and dried across all states as Comcast Phone asserts.  A copy of the recent New Hampshire Order opening an inquiry into VoIP issues is attached as Attachment 2.  
15.
In any event, this Commission must decide this Docket on the facts before it as they apply to the State of Washington.  The “everyone else is doing it” argument does not carry the day.  In this Docket, Comcast Phone has failed to establish that it is a common carrier for purposes of interconnection with TDS.

B.
Issuance of a Certificate to Comcast Phone by This Commission and Comcast Phone’s Self-Certification That it is a Common Carrier are Insufficient to Establish Comcast Phone as a Common Carrier for Purposes of Interconnection with TDS.

16.
Comcast Phone argues that because it has been issued a certificate by the Washington Commission, it is a common carrier in the State of Washington.
  Comcast Phone further argues that it is a common carrier because it “has chosen to be one.”
  This is the “just because” argument and is unavailing.

17.
Comcast Phone argues that in Bright House,
 the FCC held that because the entities in that case had received state certificates, they were common carriers.  Comcast Phone further argues that the Michigan and Vermont Commissions relied upon Bright House to conclude that the only thing that is needed to be a common carrier is a state certificate.

18.
Comcast Phone’s reliance on Bright House is incorrect because it is incomplete.  While the FCC did point to one of the factors as being the issuance of state certifications, that was not 
the only proof of common carriage that the FCC relied upon.  The FCC also relied on the fact that 
there were interconnection agreements in place between the VoIP providers and Verizon.  The FCC relied on this combination to hold that a prima facia case of common carriage existed for Section 222 (not Section 251) purposes.
  Indeed, the precise language of the FCC order is as follows:  “These facts, in combination, establish a prima facia case that [VoIP providers] are indeed telecommunications carriers for purposes of Section 222(b)” (emphasis added).
  At most, Comcast Phone has half a loaf in Washington and, as will be demonstrated, not even that.
19.
Further, and most importantly, the FCC’s decision in Bright House clearly deferred the question of whether the entities providing service to VoIP providers could be considered to be common carriers for purposes of interconnection.  The issue in Bright House was the extent to which one carrier may use the proprietary information (or CPNI) of another carrier without running afoul of Section 222 restrictions on use of CPNI.  The FCC did not decide if a carrier was a common carrier for Section 251 purposes.  The FCC made it very clear that Bright House has limited applicability:

We stress, however, that our holding is limited to the particular facts and the particular statutory provision at issue in this case…Here, section 222(b) has a different purpose – privacy protection – than many other provisions of the Communications Act, and we believe that this purpose argues for a broad reading of the provision.  As a result, our decision holding the Competitive Carriers to be ‘telecommunications carriers’ for purposes of section 222(b) does not mean they are necessarily ‘telecommunications carriers’ for purposes of all other provisions of the Act.  We leave those determinations for another day.
  (Emphasis added and citations omitted.)
In Bright House, the FCC decided that the carriers were telecommunications carriers for purposes of use of CPNI under Section 222 of the Act.  They did not decide Section 251 issues.  This is clearly a case where a carrier can be a common carrier for one purpose, but not a common carrier for another.
  
20.
Bright House may not be read for establishing the principle that anyone who provides wholesale service to a VoIP provider is a common carrier for purposes of Section 251 interconnection.  That is not what Bright House is about in any respect.  To the extent that the Michigan and Vermont Commissions relied on Bright House for Section 251 purposes, they were in error.  The error is compounded to the extent Michigan and Vermont looked to the issuance of a state certificate by itself as establishing common carriage.  That is not what the FCC did in Bright House.
21.
In addition, the value of Comcast Phone’s Washington certificate in establishing it is a common carrier is very much in doubt when compared to Bright House because of the actions of Comcast Phone.  Comcast Phone represented to the FCC that it would be discontinuing “its provision of telecommunications service in Washington on or after November 28, 2007….”
  As further stated by Comcast Phone in the same 214 filing, it was seeking authority to discontinue “local exchange and interexchange telephone service.”
  Comcast Phone may hold a certificate issued by this Commission.  However, Comcast Phone has made public representations that it no longer offers local exchange and interexchange telephone service in Washington.  Those public representations were relied upon by the FCC and this Commission to allow Comcast Phone to discontinue service.  There is little value to Comcast Phone’s Washington certificate except to act as a smokescreen and, perhaps, it should be revoked.
22.
The other part of Comcast Phone’s “just because” argument is that Comcast Phone is a common carrier because “it has chosen to be one.”
  The concept of “choosing” or self-certifying is clearly an ineffective means to be classified as a common carrier.  Self-certification was one of three factors cited in Bright House, not the determining factor.  The recent Eighth Circuit decision cited at footnote 7 is in accord.  Self-certification, by itself, is insufficient.  An entity is a common carrier by virtue of what it does, rather than what it declares itself to be.  This is the decision reached by the Court of Appeals in NARUC I.

23.
The concept that actions speak louder than words is carried forward in the Southwestern Bell case.
  In that case, the court stated as follows:

Whether an entity in a given case is to be considered a common carrier or a private carrier turns on the particular practice under surveillance.  If the carrier chooses its clients on an individual basis and determines in each particular case ‘whether and on what terms to serve’ and there is no specific regulatory compulsion to serve all indifferently, the entity is a private carrier for that particular service and the Commission is not at liberty to subject the entity to regulation as a common carrier.

Self-certification does not result in classification as a common carrier.  Both portions of Comcast Phone’s “just because” argument fail.
C.
Comcast Phone has Failed to Demonstrate that it Operates as a Common Carrier in the State of Washington for Purposes of Interconnection with TDS.

24.
Comcast Phone and TDS take similar approaches to laying out the requirements of the law as they relate to establishing common carriage.  TDS and Comcast Phone agree that in “order to meet this test the carrier must hold itself out to serve all potential users of its service indiscriminately and must allow customers to transmit information of their choosing.”
  Further, TDS and Comcast Phone agree that a carrier must not make individualized decisions in particular cases about who and who not to serve.
  Although TDS and Comcast Phone are in general agreement about the test to be applied, TDS and Comcast Phone argue for different conclusions.

25.
Comcast Phone argues that it is a local exchange carrier, which it defines as a “telecommunications carrier that offers either ‘exchange access or telephone exchange services.’”
  Comcast Phone goes on to argue that it provides “telephone exchange service.”  However, Comcast Phone represented to the FCC that it would be discontinuing “its provision of telecommunications service in Washington on or after November 28, 2007….”
  As further stated by Comcast Phone in the same 214 filing, it was seeking authority to discontinue “local exchange and interexchange telephone service.”
  Thus, how can Comcast Phone convincingly assert that it offers exchange access (an interexchange service) or telephone exchange service when it asked for and was granted permission to discontinue those services in the State of Washington?  It can not.
26.
Comcast Phone also argues that the provision of telephone exchange service is the ability to make and receive local calls.
  Since Comcast Phone does not make or receive local calls, it is hard to see how this argument helps Comcast Phone.  More on point, if it is the case that telephone exchange service is the ability to make and receive local calls, it is Comcast IP that is providing telephone exchange service, not Comcast Phone.  Under the Comcast Phone logic, the interconnection request should come from Comcast IP.  However, for purposes of this proceeding, Comcast Phone is asserting that Comcast IP is providing an information service, not a telecommunications service.
  Is this yet another smokescreen?
27.
Comcast Phone asserts that evidence that it is providing telecommunications services exists because it has interconnection arrangements in place with seven ILECs in Washington.
  Most of those agreements were entered into before Comcast Phone discontinued its telephone exchange services in Washington and, thus, qualified for interconnection when those agreements were negotiated.  Further, to the extent one agreement is post-214 discontinuance of service, it is likely the nature of the Comcast Phone/Comcast IP relationship was not evident.  In addition, there is no evidence that the traffic Comcast Phone is delivering under those other interconnection agreements consists of one hundred percent information service traffic, which is the record before the Commission in this case.  What Comcast Phone is doing with other carriers does not qualify it for interconnection with TDS.  If the only traffic that Comcast Phone is delivering to TDS is information service traffic, then 47 C.F.R. § 51.100(b) disqualifies Comcast Phone from having the right to an interconnection agreement with TDS.

28.
It is interesting that Comcast Phone advances very little argument in its Initial Brief concerning the LIS service and the Schools and Libraries service other than to simply assert that these are telecommunications services.  It does so in several places in its Initial Brief.  However, 
please note that the Stipulated Facts describe these services as “services it [Comcast Phone] asserts it offers in Washington.”
  Contrary to Comcast Phone’s implication, if not an outright misstatement, the Stipulated Facts never identify these services as telecommunications services or that the services are offered on a common carriage basis in Washington.  It is Comcast Phone’s burden to establish the “services” are “telecommunications services” and are actually offered as common carriage services in Washington.
29.
TDS has set forth its arguments as to why the LIS service and the Schools and Libraries service do not serve to demonstrate that Comcast Phone is entitled to be classified as a common carrier for purposes of interconnection with TDS in Washington in the Opening Brief submitted by TDS.  Given Comcast Phone’s superficial treatment of these services in its Initial Brief, there is no good reason to repeat that analysis here.  TDS has demonstrated in detail why LIS service and Schools and Libraries service fail to advance Comcast Phone’s arguments.  However, it can be expected that Comcast Phone may reply to TDS’ arguments by picking a few elements of the LIS service and Schools and Libraries service, such as ICB rates or early termination liability, and argue that these are routine in common carriage.  The point that TDS makes is that in examining the totality of the offerings, they are private or contract carriage, not common carriage.  Any reply argument advanced by Comcast Phone taking elements of its offerings out of context should be ignored.
30.
Comcast Phone spends some time in its Initial Brief addressing its Access Service.
  Comcast Phone agrees that its Access Service is limited to terminating traffic that terminates to 
Comcast IP:  “Comcast Phone currently performs this service [Access Service] when it receives an incoming toll call and then routes it to its LIS customers for delivery to the end user.”
  Comcast Phone argues that it is billing twelve to eighteen IXC customers in Washington per month and that its agreement with the Washington Exchange Carrier Association seems to recognize that Comcast Phone is providing an Access Service.
  Assuming for argument 
purposes that Comcast Phone is correct that this is enough for the Access Service to constitute common carriage,
 all this argument by Comcast Phone does is demonstrate that if Comcast Phone is providing its Access Service as a common carrier, it is doing so through instrumentalities that have nothing to do with interconnection for the exchange of local traffic with TDS.  Comcast Phone may argue in reply that its Access Service is part of the interconnection with TDS.  That is not true.  First, the Access Service from Comcast Phone is provided in the terminating direction to Comcast IP.  It has nothing to do with TDS.  Second, the Access Service is not a service that is involved in the provision of local interconnection between Comcast IP and TDS which is what is sought under the proposed interconnection agreement.  As such, this fails to meet the Time Warner
 test.  
31.
In Time Warner, the FCC found that the rights of telecommunications carriers to Section 251 interconnection are limited “to those carriers that, at a minimum, do in fact provide telecommunications services to their customers, either on a wholesale or retail basis.”
  In addition, the FCC found that the telecommunications carrier must also be “offering telecommunication services through the same arrangement” as it seeks for interconnection.
  Comcast Phone is not offering Access Service (terminating direction only to Comcast IP) over the same arrangements that it seeks interconnection with TDS.  

32.
In the Time Warner proceeding, the wholesale providers of telecommunications services to Time Warner were MCI Worldcom (“MCI”) and Sprint Communications Company (“Sprint”).   
It was never a disputed issue in the Time Warner proceeding whether Sprint and MCI were (or were not) CLECs entitled in their own right to Section 251 interconnection.  The question presented was whether these entities could use their Section 251 rights, not only in their own right, but also to provide a wholesale service to an entity that was not a telecommunications 
carrier.  Time Warner did not establish that MCI and Sprint were telecommunications carriers because they were offering a particular service – it established that they could obtain Section 251 interconnection because they were first telecommunications carriers.

33.
Finally, Time Warner was explicit that Section 251 interconnection is available only to those telecommunications carriers who “seek interconnection in their own right.”

Finally, we emphasize that our ruling today is limited to telecommunications carriers that provide wholesale telecommunications service and that seek interconnection in their own right for the purpose of transmitting traffic to or from another service provider.  To address concerns from commenters about which parties are eligible to assert these rights, we make clear that the scope of our declaratory ruling is limited to wholesale carriers that are acting as telecommunications carriers for purposes of their interconnection request…

Comcast Phone argues in conclusory fashion that “CLECs have such rights [Section 251 
interconnection] regardless of the classification of interconnected VoIP as either an information service or a telecommunications service” (emphasis in original) (citing Time Warner).  What Comcast Phone fails to explain is that “right” comes only after it establishes that it is a common carrier for Section 251 purposes and, under Time Warner, seeks interconnection through the same arrangement that it uses as a common carrier.  Comcast Phone fails to meet these requirements. The provision of Access Service by Comcast Phone is simply an illustration of the well-defined principle that a carrier may be a common carrier for one purpose, but not for another.
  
34.
To the extent that Comcast Phone may argue that the Bright House logic does apply to TDS because affiliates of TDS have entered into interconnection agreements with Comcast Phone affiliates in three other states, that is an erroneous argument.  It is not apparent from the record in this case whether in those other states there is telecommunications traffic as well as information service traffic.  The factual basis for the traffic in those other states, even if it can somehow be argued that TDS is somehow bound by the actions of its separate affiliates, which it is not, is not in the record before this Commission.  Further, as TDS stated in response to Bench Request No. 2, two of the agreements were early “opt-ins” by Comcast Phone affiliates and the third would not have been executed if the TDS affiliate was aware Comcast Phone’s affiliate had discontinued or planned to discontinue circuit switched service.
35.
On the record in this Docket, it is clear that all traffic that Comcast Phone intends to deliver to TDS would be classified as information service traffic according to Comcast Phone’s position.  Thus, Comcast Phone cannot argue that it is delivering telecommunications traffic to TDS for purposes of qualifying for interconnection pursuant to the requirements of 47 C.F.R. § 51.100(b).  

D.
Comcast Phone Does Not Need Interconnection Rights for Competition to Occur.

36.
Comcast Phone describes TDS’ position as anticompetitive.
  Comcast Phone further argues that the Commission should give Comcast Phone “the benefit of that doubt” in order to “bring the benefits of competition and lower cost innovative communications services to Washington’s consumers in TDS’ service territory.”
  In other words, the Commission should “feel good” about Comcast Phone’s service and err on Comcast Phone’s side.  What this argument ignores is that Comcast IP is free to offer its service in TDS’ service territory at any time.  There is nothing about the interconnection request that would prevent Comcast IP from selling the VoIP-based services to its cable customers in the TDS service territory, and, thus, bring Comcast Phone’s description of benefits of competition and lower cost services to fruition.
  

37.
Comcast Phone further argues that as a common carrier, it is subject to Commission oversight.
  What Comcast Phone conveniently ignores by this argument is that the entity providing service to the end users, Comcast IP, is not subject to Commission regulation.  
Apparently, what Comcast Phone and Comcast IP desire to achieve through their artificial distinction of using two entities is to have all of the benefits of interconnection, such as local number portability, but none of the responsibilities for treatment of end users.  There is nothing to feel good about in the Comcast Phone assertions.  

CONCLUSION

38.
Comcast Phone asserts that the services provided by Comcast IP are information services, apparently so that Comcast IP can avoid Commission regulation.  Comcast Phone has discontinued “its provision of telecommunications service in Washington….”  Specifically, Comcast Phone discontinued “local exchange and interexchange telephone service.”
  Now Comcast Phone argues that it offers telephone exchange service and exchange access in the State 
of Washington.  Comcast Phone argues that the LIS services on its face a telecommunications service, even though it is readily apparent from reviewing the terms and conditions and the contract with Comcast IP that only a Comcast affiliate would execute such a contract.  Comcast Phone argues that the Access Service is common carriage for purposes of Section 251 interconnection with TDS even though the service is offered only for traffic terminating to Comcast IP from interexchange carriers and Comcast Phone ignores analysis of the “same arrangements” component of the Time Warner case.  Even if Comcast Phone can get around its discontinuance of local exchange and interexchange service in Washington, which it cannot, this means that Comcast Phone’s apparent position is that the LIS and Access Service services somehow transform Comcast IP’s information service traffic into telecommunications service traffic that entitle Comcast Phone to Section 251 interconnection rights for the exchange of Comcast IP traffic with TDS.  

39.
All of this taken together demonstrates that Comcast Phone’s extremely fine distinctions create an argument that is too clever by half.  The Commission should see through the many veils and smokescreens created by Comcast Phone and determine that if Comcast IP registers as a telecommunications carrier, it may be eligible to seek interconnection with TDS.  However, the artificial segmentation of Comcast into separate entities to avoid Commission regulation of end user services and assert artificial interconnection rights should not be allowed to continue.
Respectfully submitted this 28th day of May, 2009.







Richard A. Finnigan, WSB #6443

Attorney for Lewis River Telephone Company, d/b/a TDS Telecom
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� Comcast Phone’s Section 214 filing at ¶ 4, attached to Comcast Phone’s response to Bench Request 4 in this docket.


� Ibid.


� TR 57, l. 11-15 and TR 75, l. 16-18.


� Comcast Phone Initial Brief at p. 9, ¶ 15.


� Stipulated Fact 5.


� Comcast Phone Initial Brief at p. 9-10, ¶ 16-17.


� Comcast Phone Initial Brief at p. 9, ¶ 16.


� Stipulated Facts 6 and 2.


� The issue of whether Comcast Phone’s Access Service is common carriage is addressed in more detail in TDS’ Opening Brief.  That analysis need not be repeated here.


� Time Warner Cable Request for Declaratory Ruling that Competitive Local Exchange Carriers May Obtain Interconnection Under Section 251 of the Communications Act of 1934, as Amended, to Provide Wholesale Telecommunications Services to VoIP Providers, WC Docket No. 06-55, Memorandum Opinion and Order, DA 07-709 (rel. March 1, 2007) (“Time Warner”).


� Time Warner at ¶ 14 and footnote 39.


� Time Warner at footnote 39 quoting 47 C.F.R. § 51.100(b).


� Time Warner at ¶ 16 (emphasis added).


� Nat’l Ass’n of Regulatory Util. Comm’r v. FCC, 533 F.2d 601, 608 (D.C. Cir. 716).  In passing, TDS notes that Comcast Phone asserts that it offers Access Service in conjunction with the Schools and Libraries offering.  See, Comcast Phone Initial Brief at p. 9-10.  However, that asserted fact that is not in the record and should be ignored.


� Comcast Phone Initial Brief at p. 2, ¶ 2.


� Comcast Phone Initial Brief at p. 15, ¶ 27.


� Since the price and description of Comcast IP’s services are not in the record, there is no factual basis for Comcast Phone’s assertion of “lower cost innovative communications services.”


� Comcast Phone Initial Brief at p. 16, ¶ 28.


� Comcast Phone Section 214 filing at ¶ 4.





PAGE  
18

