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Recommendation:

Direct the Secretary to file an Order of Adoption with the Office of the Code Reviser in Docket TG-990161, amending Chapter 480-70 WAC.

Discussion:

Pursuant to Executive Order 97-02, a review was conducted of Chapter 480-70 WAC, the rules relating to regulated solid waste collection companies.  Companies regulated under this chapter transport: municipal solid waste; medical waste; residential recyclables; yard waste; construction, demolition, and land clearing debris; and other wastes.  

All rules in the chapter were reviewed for readability and content, with attention being paid to need, effectiveness and efficiency, clarity, intent and statutory authority, coordination, cost and fairness. 

The goals of the rule review were to ensure that the solid waste rules:

1. Are clearly written, in plain English, so that they are understandable by everyone.

2. Are presented in a comprehensive, well-organized, and informative document.

3. State clearly Commission policies, processes, and procedures.

4. Facilitate voluntary compliance.

5. Define clearly the rights and responsibilities of consumers receiving service from regulated solid waste collection companies.

6. Define clearly the Commission's enforcement and compliance policies, including technical assistance, remedial actions, and sanctions.

7. Provide clear, concise answers to questions most frequently asked of the Commission and its Staff related to regulation of solid waste collection companies.

Process:

The review included:

· Interviewing Commission Staff involved with regulation of solid waste collection companies and asking them to identify rules that were effective, rules that they believed should be amended, rules that should be repealed, and subjects that required new rules to be drafted.

· Developing an issues paper from the information obtained in the interviews.  

· Filing a CR-101 with the Code Reviser's Office on March 26, 1999.

· Mailing the issues paper to a large number of stakeholders in May, 1999.  The issues paper was sent to the stakeholders as a tool to:


· Notify stakeholders of the Staff proposals regarding solid waste issues.

· Allow stakeholders to form responses to the Staff proposals.

· Allow stakeholders to analyze Staff proposals, present alternatives, or add additional issues not presented by Staff.

· Stimulate and focus discussion at scheduled meetings.

· Seek ideas from stakeholders.

· Holding stakeholder meetings in Vancouver, Everett, Yakima, and Spokane during the period of May 17 through May 24, 1999.  Members of the regulated industry, solid waste consumers, and the public, as well as representatives of city, county, and state governments attended the meetings and discussed with Staff what the solid waste rules should look like at the end of the review process.

· Development of draft rules using the information gathered at the stakeholder meetings and Staff interviews.  

· Circulating preliminary drafts to stakeholders for comment.  

· Updating drafts to incorporate comments that were received.

· Holding additional stakeholder meetings in Everett, Spokane, Yakima, and Olympia, during December 1999 and in spring and summer 2000.  Some meetings involved the entire rules draft, others were issue-specific and involved small groups of persons who had expressed interest in those issues.

Public participation:

Comments submitted by stakeholders have been an integral part of the development of the attached draft rules.  Members of the regulated industry, government representatives, and consumers have all provided input to the draft.  Staff appreciates the stakeholders' participation throughout this process.  The diverse opinions and expertise they imparted were extremely beneficial to the process.  

CR-102:  

A CR-102, Notice of Proposed Rulemaking, was filed with the Office of the Code Reviser on November 22, 2000.  Following service of the CR-102, the Commission received written comments from the following:

· Jeff Kelley-Clarke, Solid Waste Utility Director, Snohomish County

· Lisa Friend, Public Educator on recycling issues

· John Yeasting, President, Washington State Recycling Association Board of Directors

· Rodney G. Hansen, Manager, King County Solid Waste Division

· Kathy Kiwala, Solid Waste Program Manager, Clark County Department of Public Works

· Polly L. McNeill, Summit Law Group, representing Waste Management of Washington, Inc.

· David W. Wiley, Williams, Kastner & Gibbs, representing Waste Connections of Washington, Inc., Murrey Disposal/Waste Connections, and Rabanco Companies

· Jesse Tanner, Mayor, City of Renton

· Michelle Tsalaky, Executive Director, Washington Refuse & Recycling Association

· Karen Van Gelder, Director, Environmental Services, MultiCare Health System

· Fred Sheldon, Omak, Washington

· Jeff Jarvis, Facilities Manager, Pike Place Preservation and Development Authority 

Telephone comments were received from:

· Ed Nikula, Sanitary Services, Inc.

· John Lloyd, LeMay Enterprises

· Peter Dodds, Senator Eide’s office

The majority of comments received recommended changes to specific portions of rules.  The remainder contained statements of support for the rules in general, statements of support for a specific concept contained in the rules, or asked for an explanation of draft provisions.  The rulemaking team discussed each comment and formulated a recommendation to the Commission as to whether the comment should be incorporated into the draft rules.  Appendix A contains a chart listing all comments, the justification (if any) presented for each comment, and staff’s recommendation to the Commission.   Appendix B is a copy of the draft rules, with the staff-recommended changes noted.

Consensus:

For the most part the draft rules represent consensus between the parties.  Staff and the stakeholders were usually able to negotiate language that can be supported by all parties.  There are, however, area where consensus was not achieved.  These issues are highlighted below.

WAC 480-70-076:
RE:  Regulatory fees.  Three comments requested that this rule be amended to extend from April to May 1 the date for carriers to submit regulatory fees and for the Commission to assess automatic late fees.  Staff recommends against incorporating these requested changes as both dates are set by statute.  (RCW 81.77.080 – regulatory fees; RCW 81.24.075 – late fees.)

WAC 480-70-131:
RE: Temporary certificates.  For the most part, consensus has been achieved on the provisions of these rules.  However, three comments requested that this rule be amended to state that the Commission will impose special terms, conditions, and limitations in connection with the grant of a temporary certificate.  Primarily, the commenters want the rule to state that the Commission will restrict grant of temporary authority to serve only those commercial customers who submit sworn statements of support for the application.  It has been Staff’s stated position from the beginning of this project that the restriction not be included in the rules.  Staff believes inclusion of the restriction unduly limits the Commission’s discretion in granting authority.  The rules state that the standard for granting a temporary authority is public interest, and further define criteria that will be examined in considering an application.  It is Staff’s opinion that these standards and criteria are adequate to balance the rights of existing companies versus filling unmet transportation needs of customers. Further, decisions on imposing special terms, conditions, and limitations should be made on a case-by-case basis, depending on the Commission’s examination of the facts relating to the need for the proposed service, there should not be an absolute mandate imposed by the rule.  Staff therefore recommends that the comments not be incorporated into the rules.

WAC 480-70-141
RE:  Certificated authority canceled by city annexation or incorporation.  The draft rule served with the CR-102 resulted in the filing of a number of comments.  Due to the number and breadth of comments received on this particular rule, staff developed and distributed a new draft rule.  It is substantively the same as the rule contained in the draft served with the CR-102, but has been amended to more clearly state the process for cancellation of certificate authority following receipt of notice from a city.  The new draft incorporated many of the comments received.  The new draft was sent to each of the persons who submitted comments.  Comments were received from Polly McNeill on behalf of her client (Waste Management), James Sells (attorney for WRRA), and David Wiley.  The comments support the new draft and recommend two minor amendments that staff supports including in the draft rules.  To date no other replies have been received.  It is assumed, therefore, that the commenters either agree with the new draft or will submit oral comments at the open meeting.  It appears to staff that the problems that had been perceived regarding the original draft have been ironed out and the issues resolved.

WAC 480-70-271:
RE:  Customer notice requirements. We received three comments on this proposed rule.  In response, and following discussions with the commenters, staff has made changes to the proposed rule language.  We believe that all but one difference has been resolved.  The difference is over WAC 480-70-271(1)(c)(iv)(E) which would require that notices provide a general statement about services that may be affected by proposed rates.  The statement needs to provide a percentage range of the increases for those services that are not specifically listed in the notice.  The commenter, David Wiley, does not want to list the percentage range.  Staff believes the range is a key tool for the customer to know whether to make further inquiries - particularly now that staff has agreed to reduce the number of services that must be listed in the notice from five to four.  We would note that the notice rule describes the minimum standard for companies.  Companies are, of course, free to add more services or information to their notices to best fit the needs of their customers.  Staff recommends the Commission adopt the amended rule shown in Appendix A.

WAC 480-70-361:
RE:  Availability of Information.  This rule resulted in three comments that stated they strongly supported the draft.  It also resulted in a number of comments objecting to the provisions of the rule.  Staff redrafted the paragraphs that commenters objected to, and the redrafted paragraphs were e-mailed to the commenters.  Additional comments were received on the redrafted rule.  The commenters state that they can support the majority of the rule, but still object to the provisions that require solid waste collection companies to distribute materials provided by local government solid waste authorities if those materials contain reference to the regulated company’s competitors.  Staff amended the rule again, to reflect three options for distribution of the material:  (1) The local government produces and distributes the materials; (2) The local government produces information, which may contain references to commercial recycling alternatives, or (3) the company produces and distributes materials detailing service options available through the company.  The rule encourages solid waste collection companies to work with local jurisdictions to develop and distribute materials that provide a breadth of information that may be used by both residential and commercial customers in their efforts to reduce waste and facilitate recycling.  Staff believes the rule is a reasonable balance between the customers need for information and the companies objections to providing information about their commercial recycling competitors.  Staff recommends the Commission adopt the amended version of this rule shown in Appendix A (draft rules).

WAC 480-70-421:
RE:  Fair use of customer information.   Three comments were received on this proposed rule.  Two recommended the rule be amended to allow companies to share account status with title companies.  They stated that confirmation of the status of utilities accounts is a required element of writing title insurance and completing real estate transactions.  Staff recommends against the Commission incorporating this proposed change into the rule.  RCW 80.60.020 lists the utilities that must provide information to escrow agents and solid waste is not contained in that list.  Even if it were, the statute says that the escrow agent must provide a written request to the utility to request information regarding the status of the customer’s account.  Clark County asked that three additional provisions be included in the rule providing for sharing of customer information, absent written consumer authorization, with counties, cities, and companies contracted by counties or cities.  The name and address information would be used to develop routes for collection and transportation of source-separated recyclable materials from residences, develop routes in areas being annexed or incorporated, and facilitating distribution of educational materials by local government.  Staff recommends against incorporating these three provisions.  To require companies to share this information absent written consent of the consumer appears to Staff to defeat the purpose of the rule. Further, Staff believes that cities and counties have their own sources, such as business licenses, deeds, and tax rolls, for obtaining this information.  Their own lists should actually be more inclusive than those maintained by the companies.  Company lists show only customers, and mailings normally go to all citizens of an area.  

Recommendation:
Staff recommends the Commission direct the Secretary to file an order adopting the amended rules shown in Appendix A to this memorandum.

Attachments:  Appendix A – draft rules
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