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On March 11, 2003, the Federd Railroad Administration issued a“news releass”
that the railroads argued on March 19, 2003, preempted Washington State from
formulating regulations on remote control operation in Washington. This news release
was received too late for an informed BLE response on March 19, 2003. The BLE
gppreciates this opportunity provided by the WUTC to discuss the FRA statement and
chdlengetherailroads concluson that this satement congtitutes negative preemption
based on that late FRA statement.

In part one below, WSL B-BL E addresses the issue of negative preemption raised
by the carriers from the March 11, 2003 FRA statement. In Part two below, WSLB-BLE
provides information requested by WUTC on two questions raised at the March 19, 2003
workshop. Findly, WSLB-BLE addresses safety issues raised during the ongoing debate
of RCL operation in Washington State.

Negative Preemption

“Negative preemption’” might be said to be an “affirmative’ action by the Federd
government that concludes that no regulation is necessary after an investigation and
andyss of theissueis concluded. “When the FRA examines a safety concern regarding
an activity and affirmatively decides that no regulation is needed, this has the effect of
being an order that the activity is permitted.” (7th Circuit, see Norfolk & Western Ry. V.
Public Util. Commission)

In the Wisconsin case (7" Circuit Court of Appeals), the court stated “The
plaintiffs seem to argue that because the FRA is aware of one-person operations and has
not proscribed them it must necessarily gpprove them as safe. This does not follow.
Such apostion gives too much weight to agency in action. The record shows
unequivocally that the FRA is aware that the railroad indusiry uses one person crews for
some over-the-road operations. And it shows that the FRA has not prohibited this
practice, dthough it currently has the matter under consideration. But what the record
does not show is that the FRA has consdered the issue and affirmatively decided not to
regulate such operations. Only this sort of affirmative decison preempts Sate
requirements.”

In the case of remote control operations, the railroads argue that the news release
of March 11, 2003, provides this affirmative decison that no regulation is necessary.
However, federa regulations do not permit FRA to establish "denid by implication.” 49
CFR 8211.11 (b), entitled "Processing of petitions for rulemaking - Grants,”" provides that
if the Adminigtrator determines that "rulemaking is judtified, he initiates a rulemaking
procedure.” Conversdly, subsection (c) providesthat if the Adminigtrator determines that
"rulemaking is not justified, he denies the petition” and then notifies the petitioner of the
denid. Theseregulations plainly establish the only manner in which an FRA denid
(negative preemption) can occur; they do not provide for "denia by implication.” On
November 17, 2000, the Brotherhood of Locomotive Engineers petitioned the FRA for



regulations of remote control operations (see gppendix A). The FRA received this
reguest in accordance with 49 CFR 8§211.11.

On January 16, 2001, acting FRA Adminigtrator John Wells sent then-BLE
President Dubroski aletter regarding the BLE's petition (see Appendix B). Wells letter
notes that the July 2000 technical conference was held to "help FRA decide whether to
issue guidelinesfor RCL use" yet in the next paragraph satesthat FRA "intends to
congder your [BLE] petition in accordance with FRA's rules of practice" and that "we
expect to grant or deny the petition within six months of the receipt date” The FRA
never responded as promised to the BLE petition for regulation as prescribed by 49 CFR
§211.11. In addition, the BLE petition for regulation remains “pending” in an ongoing,
open docket: FRA-2000-8422.

Further evidence of agency inaction may be found from the effort by the FRA to
collect data on remote control safety. Although FRA cdled for accident and incident
reporting of remote control accidents in the 2001 guidelines, these regulations do not take
effect until May 1, 2003. All accidents and incidents documented by the BLE are not
recognizable in FRA gdatidtics. This documents agency inaction, not affirmative decison
meaking.

The FRA dates, “ Our commitment remains to proceed cautioudy, closdy
monitoring the use of remote control technology. If we identify safety problems
associated with this technology, we will move quickly to mitigate those safety risks,
using the full range of enforcement and regulatory measures at our disposal.” Thisisnot
an afirmative satement concluding no remote control regulation is necessary as
provided for in 49 CFR 8211.11, rather it is a Statement of inaction in the face of
numerous accidents and incidents across the United States and in Washington State.

Contrary to the position of the railroads, the FRA has not negatively preempted
date regulation by affirmatively concluding no remote control regulation is necessary.
Rather, the record indicates that the FRA has subjected the citizens of the United States to
a spectacle of bureaucratic inactivity and Railroad experimentation. The record shows
that the FRA continues to consider the matter of remote control regulation with the same
ponderous bureaucratic measure of solicitous behavior that will ensure job security and
agency inaction. Asthe 7" Circuit Court ruled in the Wisconsin case, an affirmative
decison to negatively preempt regulation does not exist. The FRA contends that they are
continuoudy monitoring and delaying an affirmative action on remote control regulation.

The FRA has the opportunity to close this debate with minimal agency action.
Continued inaction permits the States to “adopt or continue in force alaw, regulation, or
order related to railroad safety until the Secretary of Trangportation prescribes a
regulation or issues an order covering the subject matter of the State requirement.” In
order to take this action, however, the FRA must first document the safety of remote
control technology.



How can the FRA draw any conclusions about remote control safety in the United
States when its own criteriafor gathering that data does not take effect until May 1,
2003? Even then, datawill accrue over an extended period of time. Accidents, injuries,
amputations, even the death in Syracuse, New Y ork, have dl been in vain because the
FRA has not been properly gathering this information for effective analys's as promised
in the FRA guidelines. No amount of bluster or pontification can replace the documented
inaction of the Federa Railroad Administration on remote control.

Washington citizens, people in Sesttle, Tacoma, Evereit, Spokane, Pasco and
Vancouver, deserve better safety than the inaction of the FRA. The Congress of the
United States recognized the inattention to essentialy loca safety issues from federa
agencies and granted the States authority to act in those instances. Even if a court decides
that FRA inaction is an affirmative conclusion of the remote control issue, the
“essentidly” locd safety issues raised in the BLE petition permit the State to “adopt or
continue in force an additiona or more stringent law, regulation or order related to
raillroad safety.” BLE recommendations provide solutions based upon loca issuesin the
heart of Washington's mgjor cities. These essentidly local safety issues were identified
using acriteria eaborated a the WUTC workshop on March 19, 2003. The
recommendations are competible with existing laws, regulations, or orders of the United
States. The recommendations do not unreasonably burden interstate commerce in as
much asthey are derived from the FRA guidelines that the railroads and the FRA contend
they are dready observing. The BLE looks forward to engaging the WUTC on the
criteria the State of Washington has historically employed to ascertain essentialy local
safety hazards in Washington State under USC §20106.

Findly, what difference exists between today and when the WUTC passed WAC
480-62-320? Why was the issue of preemption not argued when the State of Washington
first regulated remote control operation? |s the State of Washington prepared to accept
without argument that remote control regulation is preempted though the legidature and
the citizens of Washington aswell asthe law of Washington State in WA C 480-62 says
otherwise? Did the legidature intend for the State to repudiate railroad safety when it
passed RCW 81.104.120 that states in part “the utilities and transportation commission
shdl maintain safety responghbility for passenger rail service operating on freight rail
lines?’

The citizens of Washington are petitioning for redress in accordance with our
rights under the condtitution and laws of Washington State. We ask your help to make
trains safe in Washington State for railroad workers and the citizens of Washington State.

Reqguestsfor | nformation from the Commission Staff

On March 19, 2003, commission staff requested additiond information from the
WSLB-BLE on thefallowing questions.



1) Would Locomotive Remote Control technology effectively be banned if the
WSLB-BLE proposd addressing “Main line passenger rail protection” be
enacted?

And,

2) Wha isthe actua language on crossing protection from the FRA-2001-01
guidelines on crossing protection?

WSLB-BLE responds to these requests below.

Firgt, with respect to the Main line passenger rail protection recommendations,
FRA guideines explicitly suggest that RCL operations should not be made on main lines
nor should they be used in passenger operations. “The safety advisory on RCL was
specificaly written to address yard-switching operations only. The advisory does not
address RCL technology used in train operations.” (See FRA policy statement March 11,
2003.) Also, “C. Operating Practicesf. Passenger trains should not be operated by use of
remote-control device.” (FRA 2001-01 Guiddines) Further, “except for minimd light
freight movements within the immediate vicinity of yard areas, FRA does not believe that
the current state of RCL technology or the current state of RCL operator training
programs are suitable to support RCL operations on main tracks.” (See WSLB-BLE
Submission to the WUTC of February 26, 2003, appendix F)

From this background, the WSL B-BLE proposed a regulation for mainline passenger
rall protection that incorporated the requirement of the Washington legidature in RCW
81.104.20 for the WUTC to address passenger rail safety on freight rail lines. In
addition, the WSLB-BLE proposd drew on the FRA guidelines that suggest no or little
mainline operation of RCL technology. Further, the suggested recommendation drew on
past practice of the WUTC to suggest derail protection at safety sendtive railroad
locations.

Contrary to the railroad protestation that this suggested regulation would effectively
“ban” RCL operations; this suggested regulation would minimally impact any rail
operation in Washington State. Neither the Union Pacific Railroad nor any termind or
short line railroads in Washington operates regularly scheduled passenger service.
Further, on those BNSF lines where this suggested regulation would be effective, FRA is
dready recommending “no or minima” use of RCL technology. BNSF asserts
compliance with this guideline, thus there could be no or minima impact to rall
operations in Washington State.

This suggested regulation would however, measurably increase the safety leve for
passenger rall service in Washington. This might avoid the potentialy catastrophic
accident that was suggested by the February 3, 2003, incident that happened in Sesttle,
WA, on BNSF track which narrowly averted involving an Amtrak passenger train. This
minor regulatory suggestion would serioudy address WUTC direction from the
Legidature of Washington in RCW 81.104.120.



Second, the railroads asked where in the guiddines crossing protection was addressed
by the Federal Railroad Adminidration. To understand the WSLB-BLE suggested
regulation on crossing protection, certain passages from the guidelines and subsequent
datements are relevant.

The guiddines date, “FRA'sfirst priority in assessng RCL operationsisto ensure
that these operations pose not threat to railroad workers or the general public.” (See
FRA 2001-01 guiddines, emphasisadded) Further, FRA guiddinesidentify
“manufacturers, labor organizations, railroads and their associaions’ as participantsin
the hearing process. FRA does not identify any citizen groups represented in the hearing
process. FRA goeson to list the various concerns of the participants but notably excludes
the concerns of the generd public. Specificaly, FRA ignores railroad/highway crossng
protection. FRA does address trespass protection by suggesting the use of warning Sgns.
(See FRA 2001-01 guiddines F. Notification of RCL use and protection of workers)

On October 10, 2002, the FRA stated in aletter to the AAR that “ Remote cameras
should not be relied upon to protect RCL movements over highway-railroad grade
crossings until it can be determined that the same level of safety can be maintained asis
currently afforded using conventional methods of protection and that the operations are
in accordance with gpplicable railroad safety regulations.” (see WSLB-BLE Submisson
to the WUTC of February 26, 2003, gppendix F, emphasis added)

From these FRA recommendations and goa's, WSLB-BLE proposed that the
WUTC adopt crossing protection that would provide a safe location for railroad workers
and provide a 180 degree view until the crossing is occupied by the train or engine. This
isthe effective leve of crossng protection “currently afforded using conventiond
methods of protection.” Previousto remote control operations, this was the unstated
protection provided to the genera public in conventiond railroad operations when the
cab of alocomotive was occupied. Further, in trailing point movements, thisisthe leve
of protection that was afforded using conventional methods of protection.

Therailroads argued that this was a new definition of crossing protection. Only
when the locomotive cab is unoccupied does the explicit language of the protection
become necessary to ensure the existing leve of railroad crossing protection remains
intact. Railroad concernsto the contrary, thisis the existing practice in conventiona
railroad operations that the genera public has been acclimated to expect. It isnot the
definition of rallroad operating practice at railroad crossngsthat is new; rather it isthe
rallroads desire to abdicate responsibility for public safety at railroad crossingsthat is
new. The citizens of Washington expect, as doesthe FRA, that the same level of safety
can be maintained asis currently afforded using conventional methods of protection.

Safety



Finally, the railroads objected to an assumption in the workshop that RCL isless

safe than conventiond railroad operation. The railroads argue that safety has improved
with RCL operation. The BNSF clamsin its submisson that remote control has been
“operated since inception without mishap” in Washington State, (see BNSF/UPRR
submission dated February 27, 2003). Who are the people of Washington to believe?

1

2)

3)

4)

5)

On February 3, 2003 and on February 22, 2003 BNSF had remote control
incidents in Seettle, Washington. One nearly collided with an AMTRAK
passenger train. Oneinvolved hazardous materias. Information on both
incidents was provided to the WUTC.

Industry safety anayses are based on various measures that do not meet the
standards of FRA reporting. Conclusions from these reports are not
independently verifigble. (see Ricci, 2002, provided in WSLB-BLE submisson to
WUTC dated February 26, 2003)

The FRA has said, “The FRA has closely monitored the use of the technology
industry-wide. .. Based on safety data gathered to date, there is nothing to indicate
that remote control operations should be banned from use.” Y et the FRA states
that the mandatory reporting code procedures for collecting accident/incident data
for RCL operation do not take effect until May 1, 2003. What data has the FRA
based its safety conclusions on? BLE data supports a conclusion that this
operation may be unsafe.

Much attention has been placed on Canadian operation of remote control.
However there are various differences. Remote control in Canadais used inside
yards and in hump facilities. Operation is generdly restricted from mainlines.
Changes in operation require a coordinated process between government,
management, and labor. Thisisentirely contrary to the US experience in remote
control operation where operations have been extended to main-line operations
and both the railroads and the FRA have refused to discuss the safety concerns of
locomotive engineers or the generd public. Canadian remote control safety
information does not provide amicrocosm of US remote control operations.
These are apples and oranges arguments.

Much evidence has been presented by the industry touting the safety
improvements from improved communications. The railroads cite the SOFA
report asacdl for improved communications. All five of the SOFA report
recommendations caled for improving communication between crewmembers
(intra-group) and between railroad workers (inter-group) in some fashion or
another. RCL operaions do not improve communication methods intra-group
snce changing the sze of the group is not determinative of effective intra-group
communication. Rather changesin group Sze often resultsin new

communication problems in the group’ s process. (see Ricci, 1997, unpublished
dissertation) Reducing group size or iminating membership to improve
communication patterns has been identified as a dysfunctiond though often
repeated solution in group process. Only in retrospect does the group redlize that
the source of the communication problem il resdes in the group even after the
scapegoated member has been (figuratively spesking) killed off.



Conclusions

There are assumptions within the federd government and railroad industry that
railroad workers are not able to accept. For example, the railroads and the FRA
guidelines work from an assumption that RCL operations should be “at least as safe” as
conventiond operations. For raillroad workers, this assumption provides for on average
25 fellow railroad worker degths annually in the United States. If the railroads and the
FRA are moving toward new technology for safety reasons, that effort might at least
resolve to reduce the fatality rate. The Syracuse, NY,, fataity debunks this railroad
industry assertionfor RCL operations.

The railroads argue from this assumption of “at least as safe’” when they suggest
that the Shelton accident “ could not have been prevented by an occupied cab.” (See
BNSF/UPRR submission dated February 27, 2003, p.8)

Y, in the past 25 years, this accident did not occur at thislocation. There has
not been arunaway train that careened out of control through downtown Shelton sriking
asemi-truck and damaging another vehicle and a guard tation without any warning
whatsoever to the city or the innocent citizens of Washington State. Thisis abrave new
world of railroad operation in Washington; it is not accurate to make a comparison
between 150 years of railroad operation, and the new operations that railroads are foisting
on America s cities and towns without any consideration for locd safety needs. WSLB-
BLE looks forward to working through RCL safety issuesin Washington State with the
WUTC.
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Dear Sir or Madam:

Enclosed herewith, in triplicate, please find three (3) copies of the petition for rulemaking of the
— Brotherhood of Locomotive Engineers with respect to the use of remote control locomotives.

Very truly yours,

Cotoruy St

President

enclosures
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November 16, 2000

The Honorable Jolene M. Molitoris
Federal Railroad Administrator

U. S. Department of Transportation
400 Seventh Street, N.W.,
Washington, D.C. 20590

Dear Madame Administrator:

The Brotherhood of Locomotive Engineers (BLE) is the duly designated and authorized collective
bargaining representative under the Railway Labor Act, 45 U.S.C. §§151 et seq., of the craft or class
of locomotive engineers on all the major railroads in the United States and Canada. As such, BLE
has a duty to protect the life and safety of locomotive engineers that BLE represents. In that context,
BLE petitions the Federal Railroad Administration (FRA) to provide rulemaking on the use of remote
control locomotives (RCL), where the operation of such locomotive(s) is from a location other than
the operating cab of a locomotive occupied by the crew.

Locomotive engineers have operated locomotives and trains from the operating cab for nearly 150
years. A “cab” is an appurtenance to a Jlocomotive and is defined in 49 CFR §229.5 (b) as “... that
portion of the superstructure designed to be occupied by the crew operating the locomotive.” It is
noteworthy, with respect to safety, that the historical and actual methods of operation — operating
rules, signal systems, physical properties of the trains being operated, associated requirements for safe
train handling, public awareness of railroad operations, and the safety of our fellow railroad
employees — all have evolved from and are dependent upon the crew operating the locomotive from
its attached cab.

FRA has a significant role in ensuring safe railroad operations. In fact, the Federal Railroad Safety
Act of 1970, as amended, 49 U.S.C. Subtitle V Part A (Public Law 91-458, 84 Stat. 971),' requires
the agency to investigate and promulgate regulations to enhance railroad safety, including the use of
devices such as remote control.

Because of the profound changes that will likely result from the introduction of RCL, including the
potential for the lessening of the safety of operations, FRA held a Technical Conference on July 19,
2000, to determine, among other things, the extent to which RCLs are in use in the United States.

' Formerly codified at 45 U.S.C. §§431, et seq.

@ 93 Printed in USA. AFFILIATED WITH AF.L-C1O. AND CLC. Senving Since 1863




o~

The Honorable Jolene M. Molitoris
November 16, 2000
Page 2

Although no precise information was provided on that question, it became apparent that considerable
interest in RCL use is being generated by manufacturers of the equipment and by railroads. It is
expected that, as a result of the interest expressed, the use of RCL will increase.

Accordingly, BLE believes that the prudent and safe course makes it incumbent upon FRA to conduct
aregulatory proceeding on RCL use. Such regulation(s) should address, at a minimum, the following
subjects:

« design standards for RCL equipment, both on-board and off-board;

» methods for assessing tisk to personal injury from the use of RCL equipment;

»  proof of safety of RCL equipment, prior to its use, with respect to the life and limb
of railroad employees, and the lives and property of the public living, working and
traveling adjacent to railroad rights of way;

regular inspection of the equipment to ensure its proper and safe maintenance;
requirements for reporting the inspection, repair, and failure of equipment in use;
prohibition of the use of defective equipment;

operating rules, standards, procedures and practices;

security;

training; and

other relevant matters that may arise during the rulemaking process.

« &« o o & o o

Verifiable data proving the safety of RCL use has not been produced; consequently, we have seen
nothing that would support an argument suggesting operational safety will not be degraded as a result
of RCL operations. Moreover, data submitted to FRA pertaining to RCL use in the steel industry,
where it has developed a considerable history, leads BLE to believe that a substantial risk associated
with the use of RCL has been identified.

Tt has been argued by proponents of RCL that the railroad industry cannot be compared to the steel
industry, with regard to its rail operations. However, no data has surfaced to repudiate the
documented hazards of RCL use in the steel industry. FRA is in possession of the steel industry data
and other data presented at the Technical Conference. BLE believes that the record FRA has
developed on this issue is more than sufficient evidence that a regulatory proceeding is required.

BLE requests that the rule apply to all railroads under FRA’s jurisdiction. To those who contend that
there may be significant costs to the industry associated with development of RCL regulation, BLE
responds that RCL rulemaking differs materially from typical regulatory action, because a RCL
proceeding will not result in the mandated deployment of a costly piece of equipment; rather, it will
ensure that any equipment ultimately deployed provides the safest possible operation. Contrary to
the caution necessarily dictated by the potential risks inherent in RCL operations, the railroad industry

11
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and RCL suppliers have indicated a desire to deploy RCL without any studies and possibly without
regulations governing specifications and use. This regulation, properly written, will ensure that RCL
will be used safely, provide a degree of consistency in RCL equipment, and permit FRA to meet its
statutory obligation to railroad employees and the public through proper approval, testing, inspection,
repair and reporting.

Requesting your immediate attention to this petition, I am
Respectfully yours,

Dag ¢ Tl

President
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Mr. Edward Dubroski
International President
Brotherhood of Locomotive Engineers
1370 Ontario Street
Clevelancd, OH 44113-1702
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Dear Mr—Dubroski-

On November 17, 2000, the Federal Railroad Administration (FRA) received your petition
requesting that FRA initiate a rulemaking on the use of remote control locomotives (RCL), where
the operation of such locomotive(s) is from a location other than the operating cab of a
locomotive occupied by the crew. As you are aware, FRA held a technical conference on

July 19, 2000, to discuss the current status of RCL use in the United States and to request
information to help FRA decide whether to issue guidelines for RCL use.

FRA intends to consider your petition in accordance with FRA’s rules of practice found at

49 C.F.R. Part 211. We expect to grant or deny the petition within six months of the receipt date.
Your petition has initiated a new rulemaking docket and has been assigned docket number FRA
2000-8422. This docket is accessible through the Department of Transportation’s docket
management system website found at hitp://dms.dot.gov. -

1 appreciate your interest in this matter and look forward to working with you on other rail s;féty
issues of importance to you and your members.

Sincerely,

7*” Lo b bkt

John V. Wells
Acting Administrator
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