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BEFORE THE WASHI NGTON UTI LI TI ES AND
TRANSPORTATI ON COVM SSI ON

ARONSON- CAMPBELL | NDUSTRI AL
SUPPLY, | NC., DOCKET NO. UT-030168
Vol ume |

Pages 1 to 44

Conpl ai nant,

MCI WORLDCOM COVMUNI CATI ONS,
I NC. ,

Respondent .

)
)
)
)
)
VS. )
)
)
)
)
)
)

A hearing in the above matter was held on
April 3, 2003, from1:30 p.mto 2:45 p.m, at 1300 South
Evergreen Park Drive Southwest, Room 206, O ynpia,
Washi ngton, before Adm nistrative Law Judge LAWRENCE
BERG.

The parties were present as follows:

THE COW SSI ON, by SHANNON SM TH, Assi st ant
Attorney Ceneral, 1400 South Evergreen Park Drive
Sout hwest, Post Office Box 40128, O ynpia, Washington
98504- 0128, Tel ephone (360) 664-1192, Facsinmile (360)
586-5522, E-Mail ssmith@wtc.wa. gov.

WORLDCOM INC., via bridge |ine by M CHEL
SI NGER NELSON, Attorney at Law, 707 - 17th Street, Suite
4200, Denver, Col orado 80202, Tel ephone (303) 390-6106,
Facsimle (303) 390-6333, E-Mil
nm chel . si nger nel son@com com

Joan E. Kinn, CCR, RPR
Court Reporter
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ARONSON- CAMPBELL | NDUSTRI AL SUPPLY, INC., by
DAVID W WLEY, Attorney at Law, WIIlians, Kastner &
G bbs, PLLC, Two Uni on Square, 601 Union Street, Suite
4100, Seattle, Washington 98101- 2380, Tel ephone (206)
233-2895, Facsimle (206) 628-6611, E-Mil
dwi | ey@kg. com



0003

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PROCEEDI NGS

JUDGE BERG This is a pre-hearing conference
before the Washington State Utilities and Transportation
Conmi ssion in the case captioned Aronson-Canpbel
I ndustrial Supply, Inc., Conplainant, versus M
Wor | dCom Commruni cations, Inc., Respondent, Docket Nunber
UT-030168. This pre-hearing conference is being held in
the Comri ssion's main hearing roomat its headquarters
in Aympia, Washington. Today's date is April 3rd,

2003. This pre-hearing conference is being conducted
pursuant to notice that was duly and properly served on
all parties on March 20th, 2003. M nane is Lawrence
Berg. | amthe Administrative Law Judge assigned to
preside in this proceeding.

At this tinme, we will go ahead and take
appearances fromparties. W wll begin with parties
present in the hearing roomstarting with counsel for
Aronson- Canpbel | Industrial Supply, Inc., which we may
also refer to as Aronson or Aronson-Canpbell. Then
we'l |l take appearance from Conmi ssion Staff. Then we'l
t ake appearance from MCI Worl dCom Comuni cati ons, I nc.
which may be referred to as either MCI, MCI WorldCom or
Wor |l dCom  Worl dConl s counsel appears via the
Conmi ssion's tel econference bridge.

A note to all counsel, when you do make your
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appear ance, please state your nane, your firmor
affiliation, spell your last nane for the reporter, also
state your client, and then contact information, your
mai | i ng address, tel ephone nunber, fax nunber, and
E-mail.

MR. WLEY: Thank you, Your Honor. David W
Wley, WI-L-E-Y. | amwith the law firmof WIIlians
Kastner & G bbs. The street address is Two Union
Square, 601 Union Street, Suite 4100, Seattle,
Washi ngton 98101-2380. Qur fax nunmber is (206)
628-6611. My direct phone line is (206) 233-2895. MW
E-Mai| address is dwiley@kg.com | am appearing today
on behal f of Conpl ai nant Aronson-Canpbell |ndustri al
Supply, Inc. And also with me today is M. Bruce
Buckber ger of Aronson- Canpbell.

JUDGE BERG  Very good, welcone, sir.

MS. SM TH: Shannon Snith, Assistant Attorney
General representing Comm ssion Staff, 1400 South
Evergreen Park Drive Southwest, P.QO Box 40128, the zip
code is 98504-0128. My tel ephone nunber is area code
(360) 664-1192, fax is area code (360) 586-5522, ny
E-Mai| address is ssmth@wtc.wa. gov.

JUDGE BERG. Ms. Singer Nel son.

MS. SINGER NELSON: Yes, M chel Singer

Nel son, Mchel is MI-CHE-L, Singer, S-I-NGE-R,
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Nel son, N-E-L-S-O N, appearing on behalf of MC
WorldCom M address is 707 - 17th Street, Suite 4200,
Denver, Col orado 80202. M phone is (303) 390-6106, ny
fax is (303) 390-6333, and ny E-mail address is

m chel . si nger nel son@wcom com

JUDGE BERG  Thank you.

Is there any other party that wi shes to state
an appearance at this tine?

Let the record reflect that there was no
response.

Ms. Singer Nelson, your voice doesn't seemto
be what it usually is, so I'"mgoing to just ask that you
make an attenpt to speak up just a little bit | ouder

MS. SINGER NELSON: Ckay, | will, Judge.

JUDGE BERG  Thank you.

| have reviewed both the conplaint with
Exhi bit A and B and the answer filed by MC WorldComin
this case. M reading of the conplaint highlights two
particul ar issues to be discussed.

One issue relates to the assignment of |ines
bel ongi ng to Aronson-Canpbell serviced by MCI W which
Aronson- Canpbel | seeks to transfer service to another
carrier, and the conplaint makes reference to Electric
Li ghtwave. |t appears at the tine the conplaint was

filed, MCl WorldCom had not agreed to rel ease
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Aronson- Canpbel | ' s tel ephone nunbers.

The second npbst obvious issue relates to a
sum of money relating to charges that putatively are due
under the termof the contract. Even though it appears
that this is a claimfor paynment that is being nmade by
MCI Wor| dCom t o Aronson- Canpbel |, Aronson- Canpbel |
raises the issue in its conplaint seeking resolution.

In the answer that was filed by WrldCom ny
understanding is that WirldCom at this tinme either
agrees or has agreed to rel ease Aronson- Canpbell's
t el ephone |ines and acknow edges a di spute over charges
that are unpaid at this tine.

Ms. Singer Nelson, could you share with me
the status of Aronson-Canpbell's tel ephone |ines?

MS. SINGER NELSON:  Yes, Your Honor, and
woul d ask that the customer, Aronson-Canpbell, and his
attorney let me know too when they |let you know how
that's going. But ny understanding is we have agreed to
rel ease the nunbers. W have agreed to rel ease the
nunbers, but | don't know whether or not they have been
rel eased. | know that there's a period of tine that
that needs to happen over, so |I'mnot sure that they
have yet been transferred to ELI at this point, but we
have agreed to rel ease the nunbers.

JUDGE BERG M. Wley, do you have nore
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i nformati on about that?

MR. WLEY: Yes, some, Your Honor. W have
as recently as either yesterday afternoon or this
norning attenpted to verify the release of the nunbers.
Ms. Singer Nelson is correct that we reached agreenent
after the answer was filed or on or about the sane tine
the answer was filed wherein Ms. Singer Nelson indicated
her client's willingness to rel ease the tel ephone
nunbers. That apparently invol ves, and probably you and
the Assistant Attorney General know nore than | do about
this process, but it involves a third party
admi ni strator who nust basically clear the rel ease of
the lines. It also involves dealing with the incunbent
t el ephone provider, which in this case is Qnest |
under st and.

As of today, the nunbers have not been
rel eased. W are not inplying that that is because of
i ntransi gence by MCIW but we certainly are not in a
position to indicate that the nunbers are nowin ELI's
domai n and can be used by us. And obviously until we
can verify that, we would not want to dism ss that
portion of the conplaint. Ms. Singer Nelson and | have
di scussed this process over the last two to three weeks,
and she understands that we're trying to verify it. But

as of today, we still can not verify. [It's sonmewhat
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arcane, as | understand. | would think you could just,
you know, call sonebody and say, do we have our nunbers,
but apparently tinming is everything, and we do not have
t he nunbers yet.

And | will ask M. Buckberger if there is
anyt hing he wants to add that | amnot famliar with as
far as the process since he made the call.

JUDGE BERG Sure, | will hear fromyou,

M . Buckberger.

Let me nmake clear that this is not testinony.
This is only information for the sake of devel oping the
i ssues to be addressed during this proceeding.

MR. BUCKBERGER: Yeah, we were in this -- is
that on?

JUDGE BERG It is, but you may need to nove
alittle closer, M. Buckberger.

MR. BUCKBERGER: All right.

JUDGE BERG. Thank you, sir.

MR, BUCKBERGER: We are in this period now as
| understand it of requesting the nunbers, but until ELI
at that instance in time asks MCl to release, then we
really don't know we'll get them And that's due for
April 16. As | understand, it's alnpst a software
el ectronic nove that MCI has to rel ease them at the

instant in tine that ELI grabs themor we're out of dial
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tone. It goes off into a void. So we tried this
process about a year ago, and MCI refused to rel ease
themat that instant intinme. So we're trying again,
and until that instant that we get dial tone fromthe
other carrier, we won't know whet her sonme technician
somewhere in the country has really physically rel eased
t he nunbers.

JUDGE BERG  Just generally, is this what
gets referred to as a hot cut?

MR, BUCKBERGER: Yes.

JUDGE BERG. And so --

MR, BUCKBERGER: A porting of nunbers they
call it or a hot cut, and so we won't know.

JUDGE BERG. But at this point in tinme, your
information is that April 16th is the target date?

MR, BUCKBERGER: That's the target date.

JUDGE BERG. All right.

MR. BUCKBERGER: As | understand, you never
know until -- that MCl will release the nunbers until
they're instantly rel eased. W have done this once
before, and the nunbers weren't released, so we had to
back off to keep our dial tone.

JUDGE BERG | will share with M. W/l ey that
I have no information regarding a process that would

involve a third party adm nistrator or otherw se involve
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the Commi ssion in effecting that transition

Ms. Smith, do you have any know edge or
famliarity with the process?

M5. SMTH: | really don't. | know the --
know that the presence of a third party adm nistrator is
set up to avoid slamming, but | don't know -- | don't
know t o what extent that would need to be done in this
case. | don't know. | mean | don't know if this would
be sonething that would be handled by any kind of --
well, | guess there wouldn't be an interconnection
agreenent between MCI and ELI then, so it wouldn't be
governed by that.

MR. BUCKBERCER: What | understand fromthis
third party is this is a party that keeps track of al
the nunbers that are in play in the world to nmake sure
that nobody is issuing nunbers that have already been
bei ng hel d by anot her custonmer somewhere el se. So
don't -- | don't know what -- they're kind of the
traffic cop that says, hey, these nunbers are
Aronson- Canpbell's and MCI has them or that's fine,
they're going to be able to go over here. That's what |
understand, that there's a group

JUDGE BERG. All right. At this tine, |
think we will rely that the parties thenselves will nake

what ever arrangenments are necessary to effect that
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transfer or transition, porting of numbers, however it's
referred to. |If the parties at sone point conclude that
t he Conmi ssion needs to be involved or oversee the
process in any way, then the parties need to alert the
Commi ssion as soon as possible. And I will just let the
parties know that | do not regard that process at this
poi nt as being sonething to be managed in the course of
this proceeding, but certainly if the parties thought
ot herwi se, then they can take steps to bring it to ny
attention.

Let me ask, M. Wley, for the sake of
di scussi on here today, and understanding that you and
your client would not want to waive any rights to
bringing clains or presenting the evidence relating to
this particular issue, for the sake of discussion, are
you willing to go forward and tal k about the overal
i ssues to be addressed with the understanding that this
will be taken care of in the ordinary course of
busi ness?

MR, WLEY: And, Your Honor, you're referring
to the nunbers rel ease issue?

JUDGE BERG  Yes.

MR, WLEY: Basically holding that issue in
abeyance pendi ng what we hope to be apparent resol ution

|ater on this nonth, yes.
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JUDGE BERG. All right. Let nme ask you
first, M. WIley, presum ng that that does occur, that
t hose nunmbers are rel eased and service is transferred to
anot her tel ecomuni cations carrier for
Aronson- Canpbel |l 's lines, is there any part of this
conplaint that you would seek to go forward on? And
what |'mthinking of, would you be | ooking to bring sone
cause that was related to the prior w thhol ding of those
lines in spite of the release of those lines in the near
future?

MR. WLEY: Your Honor, | haven't discussed
that with ny client at this point, and so | wouldn't
want to -- but | don't anticipate that being the case.
But again, we haven't discussed the past issue. W're
so focused on trying to get the nunbers, which really
sparked the whole formal conplaint originally, that we
haven't addressed that issue.

JUDCGE BERG All right. | want to build sone
contingency into the process for review after the
process is conpleted to see whether or not there are
i ssues that need to be devel oped in the course of this
case that either carry over from prior conduct or in
sone way relate to the actual hot cut/porting process.
| understand that we may not be able to resolve that at

this point intinme, but we'll need to have sonme ki nd of
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follow up to make that clear one way or the other

MR, WLEY: Certainly.

JUDGE BERG. Ms. Singer Nel son, anything that
you want to say on this point?

MS. SI NGER NELSON: No, Judge.

JUDGE BERG All right. Then |I have sone
guestions, and then let's go to the second mgjor
di spute. And just in reading the Comm ssion's Consumner
Affairs log, which was attached to the conpl aint as
Exhibit B, consisting of sort of the trail of hearsay
accounts of the various communicati ons between parties,
and let nme al so acknow edge that hearsay is admi ssible
in a proceeding such as this, so by characterizing it as
hearsay, it's not neant to reflect on either its
rel evance or admissibility, it appears to ne that the
essential conplaint is that Aronson-Canpbell believes
that the contract that was negotiated and entered into
for service with MCI Worl dCom provided for flat rates
for certain service at what m ght be considered a
di scounted rate, and MCI Worl dConml s understandi ng of the
contract is that the contract only guarantees a di scount
to be applied against a base rate that could be subject
to change according to tariff.

M. Wley, | will start with you first and

see if that captures the essential disagreenent between
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the parties.

MR, WLEY: | think in general it does, Your
Honor. What we appear to have, and | have just cone
into this case shortly before the formal conplaint was
filed, but when | read the correspondence between the
parties over the past few years, | think we have a
nunber of issues that involve tariff construction and
application going on and the limts of whether contracts
entered into by conpetitive | ocal exchange carriers are
subject to regulatory oversight or conpletely free from
it and the tariffs that apply. Wat we al so appear to
have are di sputes about how the tariff is properly
applied in these circunstances and where the tariff
woul d all ow a di scount that wasn't afforded. So | think
the conflict is on applying the tariff and using the
contract to interpret the charges that are being applied
under the tariff, which we allege were sporadically
applied correctly, or maybe shall | say were
i nfrequently incorrect.

So | think where we lie, as you were
suggesting earlier as you characterized the issues at
the start of the pre-hearing conference, is at a point
where we know that there is an amount alleged to be due
by us as a custoner that involves interpretation and

application of a tariff and the contract that purports
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to operate under the tariff, and the parties are divided
on what that -- how that tariff should be properly
appl i ed.

JUDGE BERG Before | turn to Ms. Singer
Nel son, M. Wley, do you see that as a m xed i ssue or
m xed scenario of fact and law, or is there sone |lega
determination that would be dispositive of this

particul ar issue?

MR, WLEY: | think the former. |In other
words, | think it's a question of mxed fact and | aw,
but we don't -- and | think Ms. Singer Nelson can

address this, but we have had a change in positions
advanced by the parties that we dealt with over the year
and a half or two years of this dispute within MC, so
that it is not clear to us right now what position they
are taking on the charges, not only in terns of the

mat hemati cal cal cul ati on, but how the contract is
applied under the tariff.

JUDGE BERG Ms. Singer Nelson, why don't we
start there. Is M WirldComstill in a position of
devel oping its, you know, norrmally | would call it the
theory of liability here because it's WirldComthat's
owed the noney, but in terns of the Worl dCom approach to
the di spute over charges, is that sonething that's stil

bei ng devel oped wi thin Wrl| dConf
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MS. SINGER NELSON: | woul d say yes and no,
Your Honor. | think at this point it's gotten down to
what -- a dispute of fact really as to what Worl dCom
bel i eves that Aronson-Canpbell still owes to Worl dCom

and then what Aronson-Canpbell believes it owes.
Because what has happened is over tine as different
custoner service representatives have | ooked at this
account, they have figured out that the rates that had
been charged to the customer were incorrect. They were
not consistent with the contract. So what the recent
custoner service representative attenpted to do was to
reconcil e what was charged fromthe begi nning of the
contract with what should have been charged under the
contract. And the custonmer service representative
bel i eves that she has reconciled that so that the
charges currently due are consistent with the contract.
So at this point in time, what's in ny nmnd
needs to happen is the parties need to figure out where
they differ in exactly what is owed. And so | think at
this point intine it seens to be nore an issue of fact
as opposed to a m xed issue of law and fact. But
because I'mjust getting involved in this case at this
point, I'm probably going to have to do a little bit
nore research to make sure that that's true. |If, in

fact, it was true at one tinme, if there was a dispute as
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to how the tariff should apply and if there are any
| egal issues involved here, |I'mnot aware of any of
those | egal issues.

JUDCGE BERG And then, Ms. Singer Nelson
when you refer to noneys being owed by, the possibility
of noneys being owed by or claimof noneys being owed by
MCI Worl dCom t o Aronson- Canpbel |, is that sonething that
woul d be nmore in the way of a credit?

MS. SI NGER NELSON:  Yes.

JUDGE BERG All right, it's not for an
exchange of services?

MS. SINCER NELSON: No, it's -- it would be a
credit that MCl owes.

JUDGE BERG. So it all goes to the sort of
the underlying deternmi nation of what is the correct
amount to be billed as a result of either WrldConis own
interpretation or the anbunt owed by Aronson-Canpbell's
under st andi ng of the contract.

MS. SINGER NELSON: Right.

JUDGE BERG All right. Let ne, you know, |
will just note for the record that neither party
attached the contract to their core pleadings nor
provi ded any background detail, although there are sone
references to the contract in the various exhibits that

have been filed. But let nme just sort of clarify what
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the status of this contract is and how it devel oped and
beginning with it appears this was a contract that was
initially executed in February of 1999 for three years,
has this contract expired, or has it continued to remain
in effect under sone other provision of the agreenent,
M. WIey?

MR. WLEY: Well, Your Honor, |'mnot sure if
I can answer that without offering a | egal conclusion
that 1'mnot sure is justified under the facts. | think
the service is still being provided, and we're stil
being billed. Wether there's by virtue of the fact
that we're still accepting service and still paying for
it a contract in place, | can't really -- | wouldn't
want to say on the record at this point. But they are
still our telecomprovider, we are still paying for the
service, but we are seeking to extricate oursel ves, and
we believe, and | don't nmean to speak for Ms. Singer
Nel son, but | believe that we're not stuck to any term
at this juncture.

JUDGE BERG  Apart from whether or not the
agreenent is legally enforceable, do the parties
continue to operate under the terms and conditions of
the contract?

MR, WLEY: As best as they can ascertain, at

| east from Aronson-Canpbell's standpoint, their role
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under the agreenment, yes. And that would also go to the
i ssue of what they believe -- what they have quantified
as their charges that should be paid under the contract
and thus under the applicable tariff.

JUDGE BERG And those are suns that
Aronson- Canpbel | continues to remt to Worl dConf

MR, WLEY: Yes, they do, Your Honor

JUDGE BERG. All right.

Anyt hi ng you want to add, Ms. Singer Nelson?

MS. SINGER NELSON: Well, Your Honor, | just
wanted to say that there is not an issue as far as
Worl dCom i s concerned about whether or not this contract
is still in effect. W're not going to dispute that the
servi ces that are being provided right now shoul d be
provi ded pursuant to the ternms of the contract. W're
agreeing -- we agree to continue to provide the services
pursuant to the terms of the contract at this point.

JUDGE BERG  Ckay

MS. SINGER NELSON: Just so that's not an
i ssue.

JUDGE BERG. There were al so some references
in the pleadings that suggest this is a contract that
was previously filed with the Commi ssion or submitted to
the Conmmi ssion for approval. Ms. Singer Nelson, can you

clarify that for me, if you know?
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MS. SINGER NELSON: | don't know right now
whether that is true, but - if it was filed with the
Commi ssion, |'"mnot sure that it was filed for approval
by the Commission. | think it was just filed for the
record if it was filed. So | will follow up on that,
find out if it was filed, and what the reason was for
filing the contract if that's the case.

JUDGE BERG And, M. WIley, you nake
reference to RCW 80. 36. 150 in your conplaint, which
addresses contracts filed with the Comm ssion. Do you
have a position as to whether the contract was fil ed,
and if so, the purpose or what the status of that
contract is?

MR, WLEY: Your Honor, | certainly think I
would rely on Ms. Singer Nelson's investigation. |
couldn't tell if it was or not. | think there was sone
reference as | gathered the facts for the conplaint that
it had been, but | haven't seen a copy, you know, and I
did not call the Comm ssion and say search your records
for that either.

JUDGE BERG. My concern arises because of the
various ways that the conplaint refers to disputed
char ges.

MR. WLEY: Right.

JUDGE BERG  For exanple, just going fromthe
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forward back, and | know it's typical that there m ght
be several terns that are all proper for referring to
the sane charge, but at one point on page 2, line 13,
refers to contract price sheet setting specific rates.
At page 2, line 15, negotiated rates. At page 2, line
20, contract price terns. And then at page 5, |ine 4,
it refers to tariff application charges. And so I'm
just in |ooking at the pleadings and | ooking at
80.36.150, | was trying in my owmn nmind to determ ne

whet her or not, in fact, this is some sort of a contract
tariff or whether this falls under paren 2 of 80.36.150
t hat begins, the Commi ssion shall not treat contracts as
tariffs or price lists, to figure out how that cones
into play. | think it raises an issue that may need to
be addressed by the parties.

MR WLEY: | agree.

JUDGE BERG: And |I'm not | ooking to resolve
it here today. I'mjust trying to talk it out so that
the parties kind of understand where ny uncertainty of
mnd my |ie and where there may be sone issue that
needs to be devel oped.

MR. W LEY: Your Honor, | agree, and | think
part of that is that this is sort of a murky regul atory
area now with the 1996 | aw and what sort of jurisdiction

the state conmi ssion has over this kind of practice and
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this type of provider, and | think those are issues
that, legal issues, that would be addressed in the fina
resolution should this go to a formal hearing.

JUDGE BERG All right.

Ms. Singer Nel son, do you agree that there's
sonme issue there that may need to be addressed?

M5. SI NGER NELSON:  Yes.

JUDGE BERG All right.

And, Ms. Smith, | understand that Conmmi ssion
Staff is certainly not involved in this case the way the
other parties are. COccasionally | will glance over, if
| see a signal fromyou that there's sonething that you
want to coment on, | will provide an opportunity.

O herwi se, please feel free to just interrupt me and | et
me know that you have sonething to say.

MS. SM TH. Thank you, Judge Berg.

JUDGE BERG. My other concern in this area,
and this does go to sone of the nurky jurisdiction and
| egal aspects of the conplaint, relate to the reference
in the conplaint to a violation of 80.36.180, which is
entitled Rate Discrimnination Prohibited.

And let ne start out, M. Wley, just make
reference to paragraph 2.1 of the conplaint where
believe there's a typo. 1In 2.1, there's reference to

conduct contraveni ng RCW 81. 36.180, and | presune that's
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i ntended to be 80. 36. 1807

MR, WLEY: Yes, Your Honor, I'msorry, I'm
totally imersed in Title 81, so | do apol ogize for
t hat .

JUDGE BERG. That's all right. The conpl aint
stated RCW 80. 36.180 on the first page under the
prelimnary statenent, and so it seened |ike a pretty
obvious typo, but | wanted to nake certain that | wasn't
m scharacterizing the basis of the conplaint.

VWhen | | ook at 80.36.180, 80.36.180 in
particular relates to rate discrimnation and the
conpl ai nt bei ng based on both sonme di sputed charges as
wel |l as a practice whereby MCI Worl dCom was not
releasing the lines of Aronson-Canpbell. It seens to ne
that if there was sone basis for discrimnatory conduct
that was non-rate related that it would have to be
grounded in some other violation of a state statute. |
just wanted to bring that up just based upon ny reading
of 80. 36. 180.

MR, WLEY: Your Honor, are you saying that
that statutory provision would only go to the second
count of the conmplaint that relates to the retention of
t he phone nunbers as opposed to nisapplication of the
tariff and/or contract charges; is that what you're --

JUDGE BERG |'mraising that as an issue for
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di scussion here today so that if the conpany is making,

i f Aronson-Canpbell as Conplainant is taking the
position that 80.36.180 entitled Rate Di scrim nation
Prohi bited al so applies to other practices or non-rate
related practices, that I would want that to be nmade
clear by the Conplainant in the style in this case so
that the Respondent, MClI Worl dCom would, and other
parties, would have an opportunity to respond. So |'m
-- let ne just raise that as another one of those issues
that | see here. And the reason why | bring this up

M. Wley, is because if under either cause in chief the
Conmi ssion finds a violation of a Conmi ssion rule such
as 80.36.180, the Commission is then required by statute
to i npose penalties, and so | want to nmke sure that the
statutory basis for a violation is fully devel oped in

t he record.

MR. WLEY: And again, that m ght be npot,
that whol e i ssue may be nooted by the resolution of the
rel ease of the phone nunbers.

JUDGE BERG All right. And then | would
have sone equal concern if we were to go forward on --
and this isn't to say that the conpany can't bring a
claimthat's related to the contract ternms. It just
goes to whether or not the cause also constitutes a

violation of a state statute that then rai ses a
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1 situation or creates a situation where the offending

2 party is subject to sonme fine under state statute. And
3 that goes also to the claimthat there is a billing

4 di spute, because as | -- and again, |I'mbringing this up
5 as either an issue or for discussion anong all the

6 parties here to deternmine what the issue is, if there is
7 an issue and what the issue would be.

8 When | | ook at 80.36.180, what it says is

9 that essentially you |l ook at the way one conpany is

10 being treated in terns of rates, and then you | ook to,
11 and this is just 80.36.180, there night be other

12 statutes that provide for other bases for a violation

13 that may need to be identified and stated, but 80.36.180
14 says that you take the way the provider treats conpany
15 A, and you conpare it to the way it treats conpany B or
16 all other conpanies, and on that basis there's an

17 al l egation of discrimnation that's prohibited. But it
18 i nvol ves this conparison, and when you go to the very

19 | ast sentence of 80.36.180, it says:

20 This section shall not apply to

21 contracts offered by a

22 t el ecomruni cati ons conpany cl assified as
23 conpetitive or to contracts for services
24 classified as conpetitive.

25 And again, I'"'mnot -- | don't bring this up
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to pronounce what the lawis, but just to say there's
then in ny mnd an issue as to if this is a contract for
-- if this is a contract, the contract between
Aronson- Canpbel | and MCI WorldComis a contract offered
by a tel ecommuni cati ons conpany cl assified as
conpetitive or is a contract for services classified as
conpetitive, then what does that nmean in terns of
assessi ng or deciding whether or not rate discrimnnation
has occurred.

MR, WLEY: | agree that | think that's
anot her issue raised by the pleadings and by the facts,
and at this point "'mnot willing to relinquish the
claimthat it may, in fact, so violate. But | certainly
believe that at an evidentiary hearing we would have to
address those issues.

JUDGE BERG  Okay.

And, Ms. Singer Nelson, do you have any
coment s?

MS. SINGER NELSON: | would agree that that's
an issue that shoul d be addressed.

JUDGE BERG Al right.

And, M. Wley, if, in fact, in conducting
your own devel opnment of the basis for clains and if
there is sone other statutory basis that needs to be

devel oped or that you intend to present, the fact that
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the conplaint at Paragraph 2.1 makes reference to RCW
81.36, well, 80.36.180 in sequence, which prevents

unr easonabl e charges and practices by tel econmuni cati ons
conmpany providers, I'mgoing to require that you be nore
specific in devel opi ng your case so that MClI Worl dCom
has a full opportunity to be aware of the charges that
are being made and to develop its answer and response in
accordance with the principles of due process. Because
t hat sequence part | think is not sufficient enough to
put MCI Worl dCom on notice that there nay be sone ot her
-- there may be a cause of action based upon sone ot her
all eged violation of a state statute.

MR. WLEY: |Is your concern that we anend the
pl eadi ngs eventually after discovery or that we -- how
woul d we put that before you procedurally?

JUDGE BERG | think that's sonmething that
there may be alternatives, but certainly that would be
one way at the tine that the -- at all points in tine,
we woul d I ook to see what inpact some anendnent of the
pl eadi ngs woul d have on the overall rights of the
parties. | think it's sonething that the Conmi ssion
al ways encourages and prefers to see happen as soon as
possible, but that | just think it's inportant to bring
that up, that if, in fact, there is sonething that's at

sequence that needs to be addressed that it could be an
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i ssue. Now certainly, you know, WorldComis in a
position of defending itself and raising objections to
charges that are brought and that they have not received
due and proper notice, but |I'mlooking to make sure that
we identify these issues as soon as possible and raise
them and deal with them And it only cones up because
of the at sequence that's stated in the basis for the
conpl ai nt.

And then turning to the affirmative defenses
in WorldComs answer, apart fromthe request for a brief
adj udi cative proceedi ng, Ms. Singer Nelson, | know that
it's common practice to assert an affirmative defense of
a failure to state a clai mupon which relief could be
granted, but | just thought | would inquire whether
there were any specifics at this point in tinme that need

to be raised as an issue to be addressed.

MS. SINGER NELSON: | think generally, thank
you, Your Honor, | think generally you raised one of the
concerns, that there is -- the Conplainants pled in a

way that it's unclear as to all of the clains that are
bei ng brought agai nst WorldCom And to the extent that
there is a claimthat relates to a regulation or a
statute that requires or that excepts relationships that
are devel oped through contracts, then that failure to

state a claimwould go directly to that. |f that
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exception applies, that contracts can not be the basis
for clains of a violation of the statute that's all eged
in the conplaint, then because a contract is the basis
for the relationship between Aronson-Canpbell and MC
Wor |l dCom then we believe that Aronson-Canpbell has
failed to state a claim And then just generally as
facts were to be devel oped through di scovery, | wanted
to make sure that | had stated that as an affirmative
def ense.

JUDGE BERG All right.

Anything fromyou, M. Wley?

MR, WLEY: Well, yes, Your Honor, | nean |
t hi nk her response has highlighted the problemthat this
Conpl ai nant has had throughout the history of this
di spute, particularly in trying to seek assistance from
the Staff of the Commission, which is, we don't know
what we are being told is applicable, contract, tariff,
a mxture of that. I1t's certainly clear that the
Conpl ainant at this stage is not going to be charting
out a territory that we're going to cling to throughout
the proceeding until we know what the conpany's position
i s about why the charges are not accurate in the first
place. And | think we have heard today that there has
been a change and an evolution in the position of the

conpany with respect to whether a contract applies,
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whet her they're exenpt, whether a tariff is applicable
that the contract is interpreted under. W don't know,
and so | think it's certainly not surprising that sone
of the jurisdictional lines are not clearly pled or
answer ed, because the conpany has been trying to
ascertain exactly why they're being charged in the
fashion they are. And they sought the assistance of the
Staff, who also | think the hearsay docunments show were
uncl ear on the basis for the charges as well

JUDGE BERG M. Wley, in a situation where
you have two parties and you have a seller of service
and a buyer of service and there's a dispute arises over
paynment due, do you see one party having a burden of
pr oof ?

MR, WLEY: | certainly think that typically
the conpany who is establishing -- who is providing the
service and establishing the basis upon which its
services are being assessed has to explain to a customer
how its charges are being applied. | think that's the
hal | mark of a regul ated provider, which clearly the
Commission is in the role of watch dogging for the
public. In other words, when a regulated utility
provides a service and its charges are not clear, the
Conmi ssion relies on a tariff and in sone cases a

contract rate that's filed with the Conmm ssion and says,
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how are these charges being arrived at, regul ated
provider. And the burdon is certainly on the regul ated
provider to establish that its rates are in conpliance
with its tariff or its contract or whatever. So | think
that's the prenmise that's at issue here in ternms of the
burdon of establishing how these charges shoul d be
applied. Now your question goes to the jurisdiction of
the Comrission in effecting clarification of that, and
in this case I'"'mnot sure exactly how or what the role
is based on how the conduct is going to be characterized
under the | aw.

JUDGE BERG And, Ms. Singer Nelson, do you
understand what I'mtrying to get to here, that here
have a party who is styled as a Respondent, but they're
the conpany that clains that, essentially clains that
the noney is due and owing. Even though it's
Aronson- Canpbel |l that's filed the conplaint and said,
well, we have a -- there's a dispute here over how much
is owed, it seens that MCl is the provider of service,
and under other circunmstances but for the nexus between
the fee dispute and the rel ease of Aronson-Canpbell's
liens, it seens that it would have been MCI Worl dCom
that would be in the position to, you know, pick a forum
and prosecute its clains that its bill has not been

pai d.
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MS. SINGER NELSON: | see your point, Your
Honor. | think under the circunstances here, a couple
of things. One is M. Wley's coments sounded |ike
they were being -- they would be applied to a regul ated
conpany, and MCI WbrldComis a conpetitive carrier and
is not regulated in the way that a typical or that an
i ncunbent | ocal exchange carrier is regulated. That's
the first point.

Secondly, | think the Plaintiffs who brought
the claimin this case bears the burden of proof to show
that we violated the statutes and regul ations that the
Plaintiff alleges that we viol at ed.

Now as far as the dispute, the billing
di spute, is concerned, WorldComis not in the habit of
bringing billing disputes before the Conm ssion, and
that was one of the things that | considered when
Wor |1 dCom was responding to the Conplaint. W filed an
Answer. We did not file a Counterclaim because we did
not necessarily want to take the Commission's time and
resources to resolve a billing dispute. So | think that
the Conpl ainant in this case bears the burdon to prove
that its allegations are true. That's where | think the
burdon lies here.

JUDGE BERG And this is just so interesting.

So in terns of |ooking at the prayers for relief, we
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have a prayer for relief by Aronson-Canpbell as the
party putatively obligated to pay for services to
resolve the noney dispute, but there's no sinilar prayer
for that relief fromWrldCom who is the conpany that's

putatively owed the noney; is that correct?

MS. SINGER NELSON: | don't think that |
asked -- | think that | asked that the Conplaint and the
claims be dismissed. | don't think that | did ask for
-- | may have, Your Honor, | don't have the Answer in

front of me at this point, but I didn't --

JUDGE BERG. No, | understand, no, | am
| ooking right here. | nean there's that such other
relief as the Commi ssion may deem just and appropriate,
but I don't see anything specifically that says,
Conmi ssion, we want you to resolve the noney dispute.

MS. SINCER NELSON: No, and | would ask -- |
woul d prefer to just go through the normal channels to
deal with the noney dispute, but because the Plaintiffs
brought a formal conplaint against us, we didn't really
have that choice at this point intine. And so | would
still like to see the noney di spute resolved in the ways
that MCI Worl dComtypically does that.

JUDGE BERG. I n | ooking at your first prayer
for relief, Ms. Singer Nelson, dismissal of the clains

wi t hout prejudice. Does that suggest or does that nean
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that Worl dCom wants to bring a notion either based upon
jurisdictional grounds or sone other basis for dismssa
of let's say of the fee dispute or other aspects of the
Compl ai nt ?

MS. SI NGER NELSON:  No.

JUDGE BERG  Okay.

M. WIey.

MR. WLEY: Well, we're also highlighting, I
t hi nk, sone of the dilemms that we have on this whole
case. First of all, as you will recall, Your Honor
when the Conplaint was filed, we had the nunbers rel ease
i ssue, which still isn't resolved, but that certainly
was the primary basis for the Conplaint. But you have
al so rai sed another issue, which is also raised by the
Conpl aint, which is, how do we get there fromhere in
terms of how do we resolve the billing dispute.

One other issue that hasn't been raised but |
know Ms. Singer Nelson and | are aware that it's
probably a legal issue is the bankruptcy of M, and
that is how we are going to resolve the billing dispute.
| nean this conpany obviously wants to resolve the
anount that is allegedly owed and do it in a way that
will put the matter behind it forever. So the problem
i s, compounded by MClI's bankruptcy, is where is the

forumto do that.
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We think that there is a jurisdictional basis
in the Commission to resolve the billing and tariff
application contract dispute and that it may be possible
t hrough an ADR provision under WAC 480-09-465 to try to
resolve that, particularly if the release of the nunbers
is resolved. But the status of MCl in bankruptcy clouds
the ability to resolve that issue, as far as |
understand, and it nay be less murky if a regulatory
agency hel ps resolve that. Because as | understand,
that is one exception to the conplete jurisdiction in
t he bankruptcy court. And |, at |east, have had one
case where that was, in fact, the situation, where the
adm ni strative agency, in this case the Washi ngton
Uilities and Transportati on Conmm ssion, had
jurisdiction over the actions of the party despite the
fact that it was in a Chapter 11 proceeding. So we've
got anot her el ement of confusion here, or shall we say
mur ki ness, because of their status.

MS. SINGER NELSON: Your Honor, if | may.

| did, M. WIley, contact sone people
internally, including the attorney at WoirldComthat's
dealing directly with the bankruptcy, and apparently the
di spute woul d not need to be approved, a settlenent or
any resolution of this would not need to be approved by

the bankruptcy. So that's one issue that's really not
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an issue.

MR, W LEY: Your Honor, could | ask you to
ask her if that's a conpronise of a claimwhy that
woul dn't be subject to the bankruptcy court's
jurisdiction, unless everybody knows and | don't.

JUDGE BERG No, and | don't mnd the parties
havi ng sone direct dialogue here, because | think what
we're -- ultimately the problemthat | will have is
devising the process that will help the parties devel op
their cases fairly, become know edgeabl e about the other
parties' case, and prepare for a hearing or sone other
process to resolve the disputes that are pending. And
so all of this discussion that we're having here is to
kind of drive us to that process, and it's to a greater
understandi ng of the issues that | would hope that we
woul d all be able to agree on a process for getting al
di sput ed i ssues resol ved.

And, Ms. Singer Nelson, | digressed fromthe
point M. WIley brought up, but maybe this is a good
opportunity to respond.

MS. SINGER NELSON: Sure. | think that ny
understanding it's because -- we could resolve it
because it's nore in the normal course of business,
since the anpunt isn't above a certain anpunt, the

anount in dispute isn't above a certain anount. That's
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my understanding. And as far as a nethod for us to
proceed, | don't have a problemw th going through
perhaps an ADR type process to see if we can try to cone
to sonme kind of agreenment. We're not really that far
apart as far as | understand it.

JUDGE BERG | have a proposal for the
parties here. There is a lot of uncertainty, and at a
mnimmit seens that there's a possibility that both
parties' positions may shift somewhat after the issue of
hot cutting or porting Aronson-Canpbell's lines is
effected. So rather than going through an exercise of
setting up a procedural schedule at this point in tine
t hat woul d invol ve di scussing di scovery, discussing how
will evidence be presented, will it be pre-filed, wll
it be presented direct, rather than going through all of
that now, how would the parties feel if we set up
anot her pre-hearing conference in late April to pick up
where we | eave off here with regards to unresol ved
i ssues and take up at that point in tinme what process
shoul d be enpl oyed?

Wbul d that be satisfactory to you, Ms. Singer
Nel son?

MS. SI NGER NELSON:  Yes, Your Honor.

JUDGE BERG And how about you, M. Wley?

MR, WLEY: That sounds good, Your Honor
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1 Just one question on that. Wuld we at that tine also
2 be able to discuss the possibility of triggering

3 480- 09- 465 on an ADR as well at that point?

4 JUDGE BERG Let ne take a quick | ook at

5 480- 09- 485.

6 MR. WLEY: 480-09-465.
7 JUDCGE BERG  465.
8 VWhile I'"mlooking at that, | will just also

9 mention to the parties that 80.36.150, Contracts Filed
10 with the Comm ssion (3) does state that contracts shal
11 be enforceable by the contracting parties according to
12 their terms. Now with regards to interconnection
13 agreenents, the Comm ssion has previously decided that
14 just because parties may provide for alternative dispute
15 resolution processes in their interconnection

16 agreenents, it does not nean that the Comm ssion no

17 | onger has jurisdiction to accept clains, conplaints by
18 parties for Conm ssion resolution. But | just want to
19 bring that to the parties -- to the extent that the

20 contract itself between the parties may provi de sone

21 alternative dispute resolution process.

22 And in | ooking at 480-09-465, yes, that would
23 be a good time to bring that up. 1In fact, if the

24 parties felt even before that pre-hearing conference

25 that that was sonething they wanted to explore, they
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could just bring it up. The Conm ssion has when
resources were avail abl e engaged in nediation

medi ati on/settl ement processes with parties. And the
Commi ssi on, you know, favors that, but it's always
contingent on a review of the specific type of issues at
di spute and whether or not resources are avail abl e.
Certainly you could bring it up at that tinme if not
sooner, but |I would also state that for the nost part
those alternative dispute resolution processes require
that both parties are vested and conmtted to making the
process worKk.

MR. WLEY: | agree, Your Honor, and | did
want to state on the record that it is the Conplainant's
preference that the ADR, if it is considered, be under
the jurisdiction of the Comm ssion and not a private
arbitrator because of the nature of this issue.

JUDGE BERG Al right, well, I will |eave it
to the parties to kind of explore that and whenever
appropriate to present a joint request.

Al right, let ne take a quick | ook at ny
agenda to be sure that there isn't sonmething el se that
woul d be negl ected by extending this out.

And | think it would be appropriate, what |
will do, the way that we proceed with scheduling these

is that we | ook for a couple of dates where no parties
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have conflicts. W don't necessarily expect all parties
to know at this point what their schedule is. W would
proceed the sanme way that we did in setting up this
heari ng where the adm nistrative | aw division support
staff would contact all parties and try and clear a
couple of dates on the calendars. But if the parties
are aware that they have any conflicts on specific dates
say in the week of April 28th, this would be a good tine
to let me know.

MR, W LEY: Your Honor, actually that's the
-- the 28th is the only day | have open that week. |'m
at a conference out of state for the rest of that week.
So | do have the 28th open then.

JUDGE BERG All right. And I'mtrying to
give a little bit of padding so that things could occur
on or around the 16th and still have sone time for
parties to think things over. Wat does that week of
May the 5th look like for you, M. Wley?

MR, WLEY: Oher than a workshop here al
day on the 9th, | look to be open. | prefer since |I'm
going to be out of state until 11:00 p.m the 4th to not
have it on the 5th, but other than that, |I'mfine.

JUDGE BERG. All right, so 6th, 7th, and 8th
| ook okay?

MR, WLEY: Right.



0041

1 JUDGE BERG. And, Ms. Singer Nelson, you

2 don't have to commit at this tine, but how do those

3 dates |l ook for you; do you know?

4 MS. SINGER NELSON: The 5th and the 6th don't

5 | ook good, but otherwi se the 7th, 8th, and 9th | ook

6 fine.

7 JUDGE BERG All right. And what about April
8 28th?

9 MS. SINGER NELSON: April 28th I think yes,

10 April 28th is fine.

11 JUDGE BERG: All right.

12 And, Ms. Smith, is it all right if we just
13 follow up with you, or do you know?

14 M5. SMTH:. Actually, you can follow up with
15 me if you want. | will tell you that I'mout of the
16 of fice the whole week of April 28th, not that Staff's
17 participation in the subsequent pre-hearing conference
18 is sonething that you need to really schedul e around,

19 but I am out that whol e week.

20 JUDGE BERG ~Okay. That's the week of the
21 28th?

22 MS. SM TH:  Yes.

23 JUDGE BERG. Okay, well, that's very hel pful,
24 | appreciate that very nuch. | think what we will do is

25 focus on May 7th or 8th, |look at the Comm ssion's
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resources, see if we can all cone back together and
reassess the positions of the parties.

MS. SI NGER NELSON:  Your Honor, | would ask
if we could start discovery in this proceeding at this
point. | would like to serve sone discovery just to try
to get an idea of the Plaintiff's positions on the
anounts of noney that we owe.

JUDGE BERG M. Wl ey.

MR. WLEY: | think Ms. Singer Nelson is
referring to an issue that we have had by E-mail. Your
Honor, our preference is that we convene an in-person
nmeeting with MCI representatives and my client rather
than spend a lot of tinme and noney on discovery, so ny
request would be that we hold off on that until the next
hearing and in the interimwork on trying to either
convene a neeting or sonehow resolve her request for
docunentation. But | would Iike an opportunity for the
parties to nmeet before we start going through those.

JUDGE BERG Let ne just take a quick |look at
the date the conplaint was filed. February 6th | have
the date that was signed.

MR. W LEY: Yeah.

JUDGE BERG. Ms. Singer Nelson, |I'mnot going
to order discovery at this tine for a couple of reasons.

Most inportantly because |'m concerned that once
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1 di scovery starts, parties nove into serious litigation
2 node. Wile MCI and Aronson-Canpbell 1'm sure have

3 brought some good people to the table to try and sol ve
4 t hese problens before, | think that both yourself and
5 M. Wley bring a fresh perspective to the dispute and
6 that the two of you have unusual talents in this area
7 and ny hope is that you and M. Wley will be able to
8 bri ng about a negotiated settlement of all clainms once
9 the issue of porting nunmbers from MCI Worl dComto
10 El ectric Li ghtwave can be effected. |If at the tine of
11 the next pre-hearing conference, parties have not been
12 able to resolve all disputes, | will be | ooking to set

13 up an aggressive schedule for the parties to devel op and

14 prepare their cases. | understand your concern, but |
15 think there will be sufficient tine given the limted
16 issue that will still be on the table fromthe way

17 things | ook now for parties to prepare and for the
18 Commi ssion to tinely conclude all deliberations in this
19 proceeding. And | will note the request, the response,

20 and the decision in the pre-hearing conference order

21 that will follow

22 Anyt hi ng further?

23 MS. SI NGER NELSON: No, thank you, Your
24 Honor .

25 JUDGE BERG All right. Thank you Ms. Singer
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1 Nel son, thank you M. WIley, thank you Ms. Smith,
2 pre-heari ng conference is adjourned.

3 (Hearing adjourned at 2:45 p.m)
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