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BEFORE THE WASHINGTON UTILITIESAND TRANSPORTATION COMMISSION

In the Matter of the Invedtigation Into
Docket No. UT-003022 and UT-003040
U SWEST COMMUNICATIONS, INC.'s
COVAD COMMUNICATIONS

Compliance with Section 271 of the COMPANY’S COMMENTS ON
Tedecommunications Act of 1996. QWEST'SAPRIL 5, 2002 COMPLIANCE
FILING

Covad Communications Company ("Covad"), respectfully submits these Comments on
Qwest Corporation’s April 5, 2002 Compliance Filing:

I. PRELIMINARY STATEMENT

Covad commends Qwest on its attempt to incorporate and reflect the mandates of, inter
alia, the 20" and 28" Supplementa Orders in its Compliance Filing. However, Qwest has not
gone far enough. Accordingly, until further changes are made consstent with the comments set
forth more fully below, Qwest may not be deemed in compliance with its obligatiions under
Checkligt Items 2and 4 of Section 271 of the Telecommunications Act of 1996 (the “Act”).

. COMMENTS
1. Regeneration (13" Supp. Order, Para. 264)

Covad requests clarification from Qwest as to the import of the phrase “CLEC is
regpongble for ... trangmisson design work including regeneration requirements”  SGAT

Section 9.6.21. Specificaly, is it Qwest's pogtion that the CLEC need only inform Qwest of
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any regeneration requirements that Qwest will then provide, and with the costs of such required

regeneration distributed indirectly across dl users of the CO, including Qwest?

2. Obligation to Build (28" Supp. Order, Para. 245)

Covad concursin AT& T's comments on Qwest’s compliance filing on thisissue.

3. Obligation to Build Documentation (28" Supp. Order, Para. 245)

In the 28" Supplemental Order at paragraph 21, the Commission ordered Qwest to
“modify the SGAT to provide a reference to its retail building policies, and provide a method for
CLECs to gan access to that information.”  Although Qwest does make a reference to its retail
policies and the method by which CLECs may obtain them in SGAT Section 9.1.2.1.5, Qwest’s
proposed compliance language contains flaws.  Fird, in Section 9.1.2.1.5 Qwest dstates that
CLECs will treat the retall build policies condgtent with Section 5.16. By its terms, however,
Section 5.16 cannot apply to the retail build policies because Section 5.16 applies only to
information “deding with busness or maketing plans End User Cugtomer specific, fadlity
specific, or usage specific information.”  SGAT Section 5.16.1 (emphasis added). Moreover,
certain sections of Section 5.16, including Sections 5.16.9.1 and .2 smply cannot apply to the
build documentation since those sections gpply specificdly to forecasts.  Thus, generic build
policies (snce the Commission agreed that Qwest is not obligated to provide job by job
andyses) not only do not fal within the scope of Section 5.16, but also a reference to Section
5.16 cregtes an interna inconsistency within the SGAT.

Second, the protections contained in Section 5.16 are overly broad for the documentation

that Qwest presumably will be providing to CLECs. Clearly, the concern addressed by Section
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5.16 is the protection of competitively sendtive information that might provide an advantage to
any competitor receiving it. Such likely is not the case for Qwest’s retail build policies which, as
Covad undergtands it, are generic descriptions of the factors that Qwest will take into account
when conddering whether to build for retall customers. Thus, invocation of the redrictions
imposed by Section 5.16 is akin to swatting a fly with a dedgehammer.

While Covad is not opposed to protecting confidential information provided by Qwes,
there is no indication as to whether, fird, such information actualy is confidentid, and second,
what levd of protection is required. The burden is on Qwest to outline why this information is
confidentid (much as CLECsS did when discussing forecasting requirements) and then for the
parties to determine what level of protection must be accorded to that documentation. This is not
an indgnificant issue. In order for CLECs to take advantage of the contractud requirement of
Qwedt’'s obligation to build, there may be dtuaions when individuds involved in “drategic
planning” personne (such as capacity, network, and hardware management) would require
access to this type of information in order to ensure that Covad is cagpable of provisoning orders
when and if fadlities are built pursuant to this policy. Strict gpplication of Section 5.16,
however, would preclude such individuds from reviewing the build policies. Thus, Covad is
concerned that the provison of documentation may become meaningless if Covad is unable to
plan and prepae for additiond network facilities over which services can be provided.
Therefore, Covad requests that Qwest drike the reference to Section 5.16 from its “compliant
SGAT” until Qwest demondrates that the confidentid designation is required and that Section

5.16 in its entirety should be applied.
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4. Accessto Loop Qualification Information (28" Supp. Order, Paras. 248 and 249)

Covad concursin AT& T's comments on Qwest’s compliance filing on these issues.

5. Held Order Policy (20" Supp. Order, Para. 79)

While Qwest dleges that it complies with the Supplemental Orders regarding Qwest’s held
order policy, see RediniedRedlined SGAT, filed April 5, 2002, fn. 44, its proposed language
does not come close to satisfying the requirements of the 20" and 28" Supplementa Orders. In
the 20" Supplementa Order, the ALJ made clear that Qwest must amend the SGAT to “permit
CLEC orders to reman open, or pending avaldbility of fadlities a paity with retal
customers” 20" Supplemental Order, paraPara. 79 (emphasis added). In its SGAT,
hwoeverhowever, Qwest dates that “ddayed orders will remain open, pending availability of
faclities a parity with retal cusomer orders” See SGAT Section 9.1.2.1.3.2. Clearly, Qwest
missed the digunctive “or” contained in the 20" Supplemental Order.

Second, Qwest’s chosen language is ambiguous. Specificadly, Qwest dtates that it will send
the CLEC “an indication” that there is a lack of avaldble fadliies See SGAT Section
912132 Qwes should be required to use a more defined and more suitable word (such as
natification) instead of “an indication.”

Third, Covad requests that Qwest clarify whether the order will remain open indefinitely, or
a least until the CLEC informs Qwest that it is cancding that order. As currently drafted, SGAT
Section 9.1.2.1.3.2 contains no mention of how long the order will remain held and open, or the
process by which the order will be cancelled/rgjected.

Fourth, Qwest injects an additiona requirement regarding held CLEC orders that is directly

contrary to the 20" Supplemental Order. As the ALJ correctly recognized in that Order, Qwest's
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held order policy “dlows Qwest to fulfill orders for its own customer when facilities become
available” 20" Supplemental Order, Para. 78.  Rather than include language in SGAT Section
9.1.2.1.3.2 that would result in held CLEC orders being filled at parity with Qwest held orders as
fecilities become avalable, however, Qwest dates that, following notification of the order going
held due to the lack of facilities, the “CLEC may submit a request to build UNEs . . ..” The
clear import of Qwest’'s chosen language is that, rather than CLEC and Qwest orders in held
status being filled on a firg come, firs serve bads as facilities become available and as implicitly
required by the 20" Supplemental Order, only Qwest orders will be filled as facilities become
available while CLEC orderswill befilled only if Qwest agreesto build additiona UNEs.

In light of the dear noncompliance and infirmities in Qwest’s proposed language, Covad
suggests that the Commission incorporate the following language insteed:

9.1.2.1.3.2. In the event Qwest notifies CLEC that fadlities
ordered are not avalable from Qwest a the time of the order or
that there will be a dday in filling the order, Qwest shdl maintain
the order as pending a parity with retall cusomer orders. Where
the order is hdd due to lack of fadilities if facilities become
available to fill the order a any time prior to cancdlaion of the
order by the CLEC, Qwest shdl notify the CLEC of such
availability. CLEC and Qwest acknowledge that the availability of
faclities hereunder is on a fird come fird sarved bads. Any
facility orders placed by any other provider, including Qwest,
which predate CLEC's order shdl have priority in any facilities
meade available under the terms of this section.

Findly, there is an additiond problem with Qwest’'s SGAT language on held orders. In
SGAT Section 92232, Qwest dates that “if no copper facility capable of supporting the
requested service is avalable, then Qwest will rgect the order.” This sentence of Section

9.2.2.3.2 should be deleted because it is hcondstent with requirement, as set forth in both the
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20" and 28" Supplemental Orders, that Qwest hold CLEC orders that are delayed, or for which
fadilities currently are not available, at parity with retal customer orders.
6. Conversion of | nteroffice Facilities (28" Supp. Order, Para. 253).

Covad believes tha Qwest technicaly adhered to the ruling in the 28" Supplementa
Order requiring Qwest to redesignate IOF to loop facilities. Qwest, however, goes one step
beyond that requirement to provide that, to the extent an IOF is removed from trangport service
to loop sarvice, then it will be made avallable to “Qwest and CLEC dike” SGAT Section
9.1.14. While Covad agpplauds Qwest's willingness to comply with both the spirit and the letter
of the 28" Supplementd Order, it is concerned that the loop made available will not be made
avalable in a time and manner that will benefit any party other than Qwest. Indeed, much like
Qwest's held order policy, the 10F-loop avalability policy may result in Qwest use of such
facilities without notice to, or opportunity for, use by CLECs. Qwest should be required to

revise SGAT Section 9.1.14 to ensure parity of notice and availability. Covad recommends the

fallowing language:

9.1.14 .... in the event Qwest removes from interoffice service, an entire
copper |OF cable that is capable of supporting Telecommunications
Searvices, Qwest will make that facility available as Loop facilities tofill
any order currently in the held order queue on afirst come, first served

basstor Qwestand CLEC dlike.

7. Loop Conditioning Refund (20" Supplemental Order, Para. 695).
By the 20" Supplemental Order, Qwest was ordered to extend the credits associated with
eonditeningeonditioning of loops immediately and not as pat of the billing dispute process.

Despite that unambiguous directive, Qwest nowhere includes in SGAT Section 9.2.24.1 any
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reference that credits will be applied automatically to the CLEC's next hill rather than as part of
the dispute resolution process. Qwest shoud be required to include in Section 9.2.2.4.1 the

requirement that “[Alny credit to which a CLEC is entitted under this provison will be

automaticaly credited by Qwes to the CLEC' s next hill.”

8. CLEC Splitterson the MDF
In SGAT Section 9.4.2.3.1, Qwest purports to comply with the 20" Supplemental Order,
which required that Qwest permit CLECs to mount their splitters on the MDF unless there is
frane exhaus. 20" Supplementd Order, Para 177. Raher than comply with that
draightforward language, Qwest provides the following terms for splitter collocation on the
MDF:
... a CLEC'sdirection, on the COSMIC/MDF, where is space is available
on the COSMIC/MDF and priced on an ICB bads, or in some other
appropriate location such as an existing Qwest relay rack or bay.
Qwest's proposed language plainly does not comply with the 20" Supplemental Order.
Fird, rather than incorporate directly the language regarding frame exhaust, Qwest relies upon
“gpace availability.” However, these do not equate to te same limitation on a CLEC's right to
mount its splitter on the MDF. Second, Qwest dso apparently deviates from the requirements of
the 20" Supplemental Order because, as currently phrased, Qwest appears to be free to choose
“some other appropriate location” even if the CLEC requedts that its splitter be mounted directly

on the MDF. In order to diminate that possbility, but to provide Qwest with flexibility in the

event that a CLEC cannot collocate its splitter in its location of choice, Covad proposes the

fallowing language:
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... & CLEC'sdirection, on the COSMIC/MDF, where is space is available
on the COSMIC/MDF and priced on an ICB basis. In the event that the
option selected by the CLEC is not available, Owest may place the
CLEC’s in some other appropriate location such as an existing Owest
relay rack or bay.

(.  CONCLUSON

For the reasons set forth more fully above, Qwest may not be found to be in compliance
with the 20th and 28th Supplemental Orders at this point in time. As a consequence, the
Commission should not endorse Qwest’s gpplication for Section 271 rdief in this State until such

time as Qwest isin fully compliance with the 20th and 28th Supplementa Orders.

Dated: April 16, 2002.
Respectfully submitted,

COVAD COMMUNICATIONS COMPANY

By:

K. Megan Doberneck

Senior Counsdl

7901 Lowry Boulevard

Denver, CO 82030

720-208-3636

720-208-3256 (facsimile)
e-mal: mdoberne@covad.com
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fallowing:

| hereby certify that | served a true and correct copy of the foregoing on the

Please see attached Service List

by the fallowing indicated method or methods:

O

by faxing full, true, and correct copies thereof to the attorneys at the fax numbers
shown above, which are the last-known fax numbers for the attorneys offices, on
the date sat forth below. The receiving fax machines were operating at the time of
sarvice and the transmissions were properly completed, according to the attached
confirmation reports.

by mailing full, true, and correct copies thereof in sedled, first-class postage-
prepaid envelopes, addressed to the attorneys as shown above, the last-known
office addresses of the attorneys, and deposited with the United States Postal
Service at Sedttle, Washington, on the date set forth below.

by sending full, true and correct copies thereof via over night courier in seded,
prepaid envelopes, addressed to the attorneys as shown above, the last-known
office addresses of the attorneys, on the date set forth below.

by causing full, true and correct copies thereof to be hand-deliver ed to the
attorneys at the attorneys last-known office addresses listed above on the date set
forth below.

By e-mailing to the e-mail addresses as noted on attached service list

Those parties marked with an asterisk were sent a confidential copy via U.S.
Mail.

DATED this 16th day of April, 2002.

Adrienne M. Anderson
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SERVICE LIST

DOCKET NO. UT-003022

Lisa Anderl*

Qwest

1600 7" Avenue, Rm. 3206
Seettle, WA 98101

PH: (206) 345-1574

FX: (206) 343-4040

e-mal: |landerl @uswest.com

Robert E. Cattanach*

Dorsey & Whitney, LLP

Pillsbury Center South

220 South Sixth Street

Minneapolis, MN 55402

PH: (612) 340-2873

FX: (612) 340-2807

e-mal: cattanach.robert@dorseylaw.com

K. Megan Doberneck*

Covad Communications Company
7901 Lowry Boulevard

Denver, CO 80230

PH: (720) 208-3636

FX: (720) 208-3256

e-mal: mdoberne@covad.com

Michel Singer Nelson

WorldCom, Inc.

707 17" Street, Suite 4200

Denver, CO 80202

PH: (303) 390-6106

FX: (303) 390-6333

e-mall: michd.snger_nelson@wcom.com

Dennis Ahlers, Senior Attorney*
Eschdon Telecom, Inc.

730 Second Avenue S,, Suite 1200
Minneapolis, MN 55402

PH: (612) 436-6249

FX: (612) 376-4411

e-mal: ddahlers@eschelon.com

Arthur A. Butler*

Ater Wynne

5450 Two Union Square
601 Union Street

Seattle, WA 98101-2327
PH: (206) 623-4711

FX: (206) 467-8406

e-mal: asb@aterwynne.com

Eric S. Heath*

Sorint

MS: NVLSVB0207

330 S. valey View Blvd.
LasVegas, NV 89107

PH: (702) 244-6541

FX: (702) 244-7380

e-mal: eric.s.heath@mail.sprint.com

Gregory J. Kopta*

Davis Wright Tremaine

2600 Century Square, 1501 Fourth Avenue
Sesttle, WA 98101-1688

PH: (206) 622-3150

FX: (206) 628-7699

e-mall: gregKopta@dwt.com
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Mary B. Tribby*

AT&T Law Department

1875 Lawrence St., Suite 1500
Denver, CO 80202

PH: (303) 298-6508

FX: (303) 298-6301

e-mal: mbtribby@att.com

Robert Cromwd [*

Assgant Attorney Generd
Public Counsd

900 4" Avenue, Stite 2000
Seattle, WA 98164

PH: (206) 389-2055

FX: (206) 389-2058

e-mal: robertcl@atg.wa.gov

Miched B. Hazzard

Kelley Drye & Warren, LLP
Representing Z-Td Communications
1200 19" Street, NW, FI. 5
Washington, D.C. 20036

PH: (703) 918-2316

FX: (703) 918-2450

e-mall: mhazzard@keleydrye.com

Shannon Smith

Assstant Attorney Generd

Attorney Generd’ s Office

1400 South Evergreen Park Dr., SW
P. O. Box 40128

Olympia, WA 98504-0128

PH: (360) 664-1192

FX: (360) 586-5522

e-mal: ssmith@wutc.wa.gov

Martha Allbright

Mpower Communications Corp.
5711 So. Benton Cr.

Littleton, CO 80123

PH: (716) 218-6556

FX: (716) 218-0165

e-mal: mdlbright@mpowercom.com



