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BENCH REQUEST NO. 4:  

At the Commission’s evidentiary hearing on December 1, 2015, ALJ Rayne Pearson asked Commission Staff, “Has the Commission ever challenged a SEPA Determination of Nonsignificance?”

RESPONSE:  

[bookmark: _GoBack]Staff is unaware of any docket in which the Commission, or any ALJ employed by the Commission, while presiding over an adjudicative proceeding, has formally challenged a SEPA Determination of Nonsignificance (DNS) issued by another agency.

In the relatively recent Hickox Road crossing closure docket, one of the parties asked the Commission to “seek supplemental review [of a SEPA DNS issued by WSDOT] in order to make a new threshold determination so that adequate review of the potential environmental impacts to Petitioners’ proposal occurs.” BNSF Railway Company v. City of Mount Vernon, Docket TR-070696, Mount Vernon’s Pre-hearing Motion in Limine and Motion for Summary Judgment Requiring New SEPA Determination by the WUTC at 13 (Aug. 28, 2007). The Commission denied the request as moot (WSDOT had agreed in the interim to issue a new determination) but also noted the absence of any proffered authority permitting a presiding officer in an adjudicative proceeding to review another agency’s SEPA determination:

Even if WSDOT had not agreed to issue a new SEPA determination, the City’s Motion for Summary Judgment failed to articulate any jurisdictional basis for the presiding officer or for the Commissioners themselves to act in an appellate authority of another agency’s SEPA determinations. Therefore, even if not made moot by WSDOT’s subsequent actions, the City’s Motion for Summary Judgment and the relief sought could not have been granted.

Id., Order 03 Denying BNSF Motion to Limit Issues and Denying City of Mount Vernon Motions for Summary Judgment and In Limine ¶ 19 (Oct. 2, 2007).

Staff counsel is unaware of any legal authority that would allow Judge Pearson to issue a new or modified SEPA determination within the confines of the present adjudication. As a general rule, an agency acting on a proposal covered by an existing DNS must use that document “unchanged.” WAC 197-11-600(3).

Should the Commission require additional briefing, please contact Staff counsel.
