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October 17, 2006
Mike Lauver

Whidbey Seatac Shuttle, LLC

PO Box 2895

Oak Harbor, Washington  98277

Dear Mr. Lauver:

I’m sorry you were dissatisfied with my response to your letter to Penny Hansen.

Ms. Hansen is still the regulatory analyst assigned to this docket and the prime contact for information. I chose to answer your letter because you raised significant policy and procedural questions that, in my opinion, deserved to be answered by senior management. Also, Ms. Hansen is not in charge of the agency request legislation. I’m the project manager and point of contact for our legislation.
To respond to your question that you highlighted in bold print:

What specific section of the RCW precludes the commissioners from making changes to the WAC regarding rates…?
The law gives the commission the flexibility to choose the method for approving fares. RCW 80.01.040 directs the commission to regulate in the public interest the rates, services, facilities and practices of auto transportation companies. RCW 81.04.250 is the commission’s general authority to “use any standard, formula, method, or theory of valuation reasonably calculated to arrive at the objective of prescribing and authorizing just and reasonable rates.” RCW 81.68.030 is additional authority to set fares that are “just, fair, reasonable and sufficient.” Read together, the statutes direct the commission to regulate rates in the public interest using any rate setting method that will produce just, fair, reasonable and sufficient rates.
What specific section of the RCW precludes the commissioners from making changes to the WAC regarding… entry?
RCW 81.68.040 requires that new applicants prove “public convenience and necessity” before being granted a certificate. If another company already holds a certificate to serve the route being applied for, the applicant must prove the certificate holder will not provide the service. The existing certificate holder has the right to object to the application and require a hearing. From both a legal and practical standpoint, RCW 81.68.040 sets a very high barrier to companies entering another company’s market. Is it impossible for a company to break into another company’s market? No. Whidbey Seatac Shuttle is evidence of that. But you are a rare exception to the rule.
Regarding the proposed legislation, I sense from the lack of response from companies that received the final draft that the changes we made to the original proposal made no difference to your opposition. I accept that. I do not accept the assertion that our draft legislation reflects a lack of listening or accountability.
We heard, for example, that the original proposal was too complicated and created too much uncertainty. We heard concerns that companies would not know in advance:
(1) Whether they would be competitively classified. 
(2) Which rules the commission would waive.

(3) Whether a route or territory would be restricted, and when that restriction would go into effect. 
(4) How adjacent or overlapping companies would be treated in a petition to restrict a route or territory.

While we stuck to the basic proposal that you disagree with, that companies should be allowed to enter into markets not expressly restricted by the commission, we significantly streamlined the proposed policy and process. Under the proposed legislation, compared to the original proposal:

(1) Companies serving routes or territories not subject to a restriction don’t have to apply for a competitive classification.
(2) For all companies serving the open entry markets, all rules except safety and insurance are waived.

(3) The company only has to make one decision: whether to petition for a restricted route or territory. The commission only has to make one decision: whether to grant the petition.  If the company intends to petition for a restricted route or territory, the company and its competitors know for sure that the petition has to be filed by a specific date, or the market is open. If the petition is filed, the company and its competitors know that the market is closed (at least) until the final order is issued. The company knows that if the petition is granted, it will be treated as a monopoly and all commission rules will apply.
(4) In the case of companies that share a county’s market with other companies, they know the other companies may participate in the adjudication of the petition.
We heard you when you said you didn’t want open entry into your market. We heard you when you said that if the commission was going to request legislation, we should propose complete deregulation of entry and rates. We chose to propose the legislation. We start with the premise that the entire market is open to entry, but we leave a specific and time-limited opportunity for companies to convince the commission that specific routes or territories should be restricted to entry. We listened and adjusted the proposal as much as we felt appropriate within the framework of moving towards deregulation.

Finally, I realize that we are very late in sending out the specifics of the fuel surcharge proposal.  I offer no excuses. It needs to be done, and we will distribute it for comment as soon as possible.
Sincerely,
Chris Rose

Acting Director, Regulatory Services

