ATTACHMENT A

BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION
In the Matter of Docket No. A-021178
DRAFT FINANCIAL REPORTING

RULES QWEST CORPORATION’S COMMENTS ON
PROPOSED RULES

1 Qwest Corporation (“QC”) offers the following comments in response to the Commission's
December 3, 2003 Notice Opportunity to File Written Comments in conjunction with the draft
financid reporting rules,

l. INTRODUCTION

2 QC requests that the Commission rgect or modify many of the proposed rules, as they vastly exceed
the Commission’s authority, run afoul of both state and federd law, impose undue burden without
providing corresponding benefit and are incongstent with the increesingly competitive nature of the
telecommunicationsindustry. With regard to the telecommunications industry, the type of financia
micromanagement sought by these rules can only be achieved, if a dl, by legidative fiat, and perhaps
then only by an act of Congress. A state Commission rulemaking proceeding is not the appropriate
forum for attempting to manage or restrict the financing activities and cash management of multi- state
entities such as QC.

3 Whileits comments may be gpplicable to Chapters 480-70, 480-73, 480-90, 480-92, 480-100 and
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480-110 aswell, QC’s comments only address the proposed dimination of Chapter 480-146 and
the proposed revisions to Chapter 480-120, regarding telecommunications companies.

. COMMENTS
A. Chapter 480-146 WAC
4 In and of itsdf, the proposed deletion of WAC Chapter 480-146 and the dispersion of the centrdized
securities and affiliated-interest rules into the different industry chaptersis not concerning to QC.
However, to the extent doing so is an attempt to extend the Commission’s authority by removing the
resrictions that flow from the enabling statutes (pecificdly, RCW 80.08 and 80.16), QC is quite
concerned. Aswill be discussed below, the legidature tightly prescribed the Commisson’ s authority
over securitiesissuances and affiliated interest transactions. Any attempt to loosen those restrictions
by moving the related regulations into the generd industry chapters would be unlawful.
B. WAC 480-120-015
5 Proposed WA C 480-120-015 provides asfollows:
WAC 480-120 015 Exemptlonsfrom rulesin chapter 480120 WAC
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The commisson may grant an exemption from the provisons of any rulein

this chapter in accordance with WAC 480-07-110 (Exceptions from and
modifications to the rules in this chapter; specid rules)

6 QC recommends leaving section -015 as currently in effect. While it appears that the proposed
revison seeks to amplify the rule by replacing it with adirective that persons can seek
exemptions/modifications “in accordance with WAC 480-07-110,” that reference may be inadequate
because WA C 480-07-110 appears on its face to provide only the opportunity to seek
exemptions/modifications from the procedurd rules, Chapter 480-07." WAC 480-07-110 does not

provide an opportunity to seek waiver of substantive rules, such as those found in Chapter 480-120.

7 If the Commission agrees with QC’ s comments that a smple referenceto WAC 480-07-1101is
Inadequate to preserve the rights set out in the current WAC 480-120-015, QC would recommend
leaving section -015 as currently in effect, with one exception. Existing subsection (5) should be
modified to replace the reference to “chapter 480-09 WAC” with “chapter 480-07 WAC.”

! WA C 480-07-110(1) provides, “[t]he commission may modify the application of these rulesin individual casesif

consistent with the public interest, the purposes underlying regulation, and applicable statutes.” (emphasis added)
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10

11

C. WAC 480-120-021

The proposed rule seeks to add the following definition of “Subsidiary”:

“Subsidiary” means any company in which the Class A company
owns directly or indirectly five percent or more of the voting securities.

QC hastwo concerns with the proposed definition of “Subgdiary.” Firg, to the extent the
Commission finds it necessary to define subsdiaries, the incluson of the modifier “ClassA” is
misplaced. Regardless of the Size of the parent (i.e., whether it has greater or fewer than 2% of the
access lines in the state), a company controlled by that parent is a subsidiary under the common
definition of that term. Should the Commission decide that a particular regulation affecting public
sarvice companies subsidiaries should only gpply to larger telephone companies (i.e, ClassA
companies), the Commission should specify that in the substantive regulation.

Second, and more importantly, the proposed definition of “Subsidiary” istoo broad. The 5%
ownership threshold casts far too wide anet in attempting to capture true parent-subsidiary
transactions. For example, the Washington Corporations Act defines a subsdiary as*adomestic or
foreign corporation that has a majority of its outstanding voting shares owned, directly or

indirectly, by another domestic or foreign corporation.”?

It appears that the proposed 5% threshold semsfrom the use of that threshold in the statutory

definition of “affiliated interest.”® Because the legidature did not include subsdiaries among those
companies to be designated as affiliated interests, thislinkage is not required and, in redlity, is not
logicd. A parent-subsidiary rdationship involves control by the parent over the subsdiary; a5%

stake in another corporation does not necessarily equate to such control.

2 RCW23B.19.020(17) (emphasis added).
®  SeeRCW80.16.010.

QWEST CORPORATION'S COMMENTS

Page 4

Qwest

1600 7" Ave., Suite 3206
Seattle, WA 98191

ATTACHMENT A Telephone: (206) 398-2500
Facsimile: (206) 343-4040



12 Based on these comments, QC recommends the following definition of “ Subsdiary”:

“Subsidiary” means any company in which the Glass-A public
service company owns directly or indirectly fivepercent er-more a
majority of the vating securities.

D. WAC 480-120-X01

13 Proposed WA C 480-120-X01 provides asfollows:

WAC 480-120-X01 Filinginformation. (1) Hling. The commisson
records center will accept any filing under PART VIII ddivered in person or
by mall, or, when procedures arein place, dectronicaly.

(2) Commisson may require additiona information. The commisson
may require information in addition to that specified by satute or in this
chapter.

(3) Information by reference. When any information required to
support afiling is on file with the commisson, it is sufficient to make specific
reference to the information indicating the proceeding, report, or other filing
that contains the referenced information.

(4) When information is unavailable. If any required informeation is
unavailable a the time of thefiling, the filing must include the reason why the
information is not avallable and gate when it will be available

14 QC is concerned that proposed subsection (2) seeks to grant the Commission powers in excess of its
jurisdiction. That subsection provides that “[t]he commission may require information in addition to
that specified by statute or in this chapter.” While QC acknowledges that the Commission has broad
authority to gather information from public service companies’ as worded, subsection (2) appears to
grant the Commission powers beyond those granted by the legidature. On itsface, such agrant
would be unlawful, as the Commisson is limited to the powers provided by statute® In light of the

4 For example, RCW 80.04.070 provides the Commission, each Commissioner and all persons employed by the

Commission “theright, at any and all times, to inspect the accounts, books, papers and documents of any public service

company” and the right to examine/depose any officer, agent or employee of the public service company in relation to such
accounts, books, papers or documents.

®  Seefootnote 7 below.
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limits on the Commission’ s authority, QC recommends Ssmply deeting subsection (2) of the proposed

rule.

E WAC 480-120-X03

Proposed WA C 480-120-X03 provides asfollows:

WAC 480-120-X03 Issuing securities. (1) At least five busness days
before a ted ecommunication company subject to the provisions of chapter
80.08 RCW issues stocks, stock certificates, other evidence of interest or
ownership, bonds, notes, or other evidences of indebtedness, or assumes any
obligation or liability as guarantor, it mugt file with the commisson:

(a) A description of the proposed issuance including the type of
security, the anticipated amount of the tota issuance, and the terms of the

finendng;

(b) A gatement of the specific purposes for which the issuanceis
made and the gpproximate amount anticipated to be used for each specific
purpose. The statement must be accompanied by a certification by an officer
authorized to do so that the proceeds from any such financing will be used for
one or more of the purposes alowed by RCW 80.08.030;

(c) A statement asto why the issuanceisin the public interest; and

(d) Any additiond information specificaly requested of the company
by the commission.

(2) Any company making such afiling may request from the
commission awritten order affirming that the company has complied with the
reguirements of RCW 80.08.040. The company must submit the request for
acommission order, dong with a completed filing, at least fifteen busness
days before the requested effective date.

(3) An authorized representative must sign and date the filing and
include a certification or declaration that the information is true and correct
under pendlties of perjury as set forth in RCW 9A.72. The catificate or
dedaration must be in substantidly the following form:

“| certify (or declare) under pendty of perjury under the laws of the
State of Washington that the foregoing is true and correct.”
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(4) Within thirty days after the issuance of any securities a company
must file with the commission a verified Satement:

(a) Outlining the find terms and conditions of the transaction; and

(b) Setting forth the disposition of proceeds gating the final amount to
be used for each purpose.

16 QC strongly opposes adoption of this proposed rule. The proposed rule — which ostensibly seeksto
replace WA C 480-146- 290 through 480- 146-340 — far exceeds the Commisson’sjurisdiction and
conflicts with state and federd law. In addition, the proposed rule would prove so onerous as to

likely make implementation and compliance impossble. QC will discuss each subsection in turn.

1 WAC 480-120-X03(1)

17 Three provisions of proposed subsection (1) violate state and federal 1aw, would be practicaly
impossible to implement and serve no apparent purpose. Those include the five-day notice
requirement (set out in subsection (1)), the requirement of a specific identification of and alocation for
each specific purpose (set out in subsection (1)(b)) and the broad informationgathering power
granted to the Commission by the rule (set out in subsection (1)(d)). Each will be discussed.

a) Five business days notice requir ement

18 The legidature imposed arequirement that a public service company undertaking an issuance of
“stock, stock certificates, other evidence of interest or ownership, bonds, notes, or other evidences of
indebtedness’ mugt file before such issuance specified descriptive information.® Subsection (1) of
the proposed rule seeks to dter this legidative requirement by requiring public service companies to
provide such information (actualy, more information — see below) five business days prior to

issuance.

19 This proposd violates sate law. The Commisson isonly permitted to promulgate rules when the

®  RCW80.08.040.
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legidature has explicitly authorized the Commisson to do s0.” Nowhere in Chapter 80.08 did the
legislature authorize the Commission to expand on the legidative filing requirements and curtail public
sarvice companies  rights. The only rulemaking authority granted to the Commission by the legidature
isfound in RCW 80.08.090, which empowers the Commission to “establish such rules and
regulations as it may deem reasonable and necessary to insure the digpostion of such proceeds for the
purpose or purposes specified in itsorder.” The order referenced in that section relates to an order
that may (but need not) be sought by a public service company under RCW 80.08.040(4). The
legidature did not grant the Commission rulemaking authority except in that specific context. Given
that the proposed rule does not relate only to securities issuances in which the utility has requested
such an order, the proposed rule unlawfully exceeds the scope of the Commisson’s rulemaking
authority.

20 The five day notice requirement may aso run afoul of federa law in that it would present securities
law concerns in connection with public and private offerings that may be undertaken by QC. Ina
public offering, it is generdly illega for companies to make any written offers of securities other than
through a prospectus that complies with the requirements of the securitieslaws.® It isvery possible
that the SEC could take the position that the notice being provided to the Commission under the
proposed rule congtitutes awritten offer, especidly if the notice is published or is obtainable by the
public’ Also, with respect to private offerings, it is possible that the SEC could take the postion that

the notice isa public sdlicitation, which isimpermissble in a private offering.™

! The Administrative Procedures Act providesthat aruleisinvalidif it exceeds the statutory authority of the agency.

RCW 34.05.570(2)(c). Appellate courtsin Washington have explained repeatedly that administrative agencies are
creatures of the legislature without inherent or common-law powers, and that they may exercise only those powers
conferred on them either expressly or by necessary implication. See, e.g., WITAv. TRACER, 75 Wash. App. 356, 363, 880
P.2d 50 (1994). In that case, the Court of Appeals explained that, if an enabling statute does not authorize either expressly
or by necessary implication a particular regulation, that regulation must be declared invalid despite its practical necessity or
appropriateness. Id.

8 Section 5 of the Securities Act of 1933 (the "1933 Act").
o Inre Carl M. Loeb, Rhoads & Co., 38 SE.C. 843 (1959).
1 Rule502(c) under the 1933 Act.
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21 Furthermore, the five days notice would be extremdy impractica and would severdly constran QC’s
finandd flexibility. In mogt types of securities financings, the find terms of the financing are not
knowable until the day of the financing, when the offering is priced in the market. Assuch, itis
impossible to require five business days notice of the terms of the financing. Also, in certain types of
securities financings, such as shdlf offerings, the entire transaction, from initid decison to completion,

will take place in a matter of afew days.

22 Adde from the fact that it would be effectively impossible for QC to comply with these requirements
— and much more concerning — is the fact that a five business day pre-issuance disclosure requirement
would have a severe chilling effect on many financid transactions. In fact, it is quite conceivable that
such premature disclosure could compromise such transactions dtogether. At aminimum, it would
put many potentid transactionsin jeopardy and negatively impact the terms of the transaction from
QC's perspective. For example, requiring QC to disclose the details of a proposed equity or bond
transaction five business days before closing would offer speculators, hedge funds, and other market
participants the opportunity to arbitrage positions a the expense of QC. Such tactics would involve
or result in the price of such bonds being bid up. The resulting change in the bond prices could eesly

make the ded uneconomica for QC and completely undermine the contemplated transaction.

23 Smilarly, investment banks that arrange equity and bond transactions and counterparties on private
placement dedlswould very likely react negatively to early disclosure requirements. Some banks
would potentidly refuse to work under such conditions. This would result in QC’sinability to
complete some types of financid transactions and higher cogts for transactions that QC isableto

complete.

24 Findly, the proposed five days notice period serves no apparent purpose. The Commission does not
have gpprova authority over securitiesfilings. While Chapter 80.08 RCW, empowersthe

Commission to pendize public service companies that issue securitiesin violation of that chapter, the
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legidature did not give the Commission any authority to prevent, condition or delay securities
Issuances. Such a power, had it been granted by the Washington legidature, would likdy bein
violation of the 1933 Securities Act. Given the Commisson’slack of authority to prevent or dter a
securitiesissuance, requiring five business days notice serves no beneficid purpose.

b) I dentification of and allocation for “ specific pur poses’

25 RCW 80.08.040 requires public service companiesissuing securitiesto generdly provide a
description of the purposes for which the issuance is made. Subsection (1)(b) of the proposed rule
seeks to take utilities obligation a sgnificant step further by requiring companies to goproximatein
their notice filings the amount of the funds raised through the securities issuance to be dlocated for

“each specific purpose.”

26 Smilar to the five days notice, this requirement conditutes an unlawful and unauthorized imposition of
filing requirements not envisaged, required or permitted by the statute. The legidature permitted
public service companies to provide a more generd description of the purposes of the issuance. The
proposed rule seeksto limit utilities rights by imposing upon utilities onerous, unauthorized filing
requirements in addition to those required by the legidature.

27 While the new rule is not absolutely clear, it gppears to represent an attempt to add alayer of
granularity to utility securitiesfilings. To do so is neither permissible nor practicd. For instance, when
QC issues securities to raise funds to retire debt or fund capita improvements, it may not know at that
moment precisaly which maturities will be retired or which capital projects will be funded. Further, it
may prove to be the case that none of the infrastructure projects ultimately funded with the subject
cash affect Washington operations.

28 Thisfacet of proposed subsection (1)(b) is dso unlawful insofar as it congtitutes an attempt to regulate
the multi- state cash management of multi-state public service companies such as QC. QC financesits

entire 14 date operation centraly; it does not issue securities to raise funds smply to financeits
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Washington operations. Not only would the vague and broad language of this proposed subsection
potentialy require QC to provide minute forecasts of specific congtruction and other expenditures, it
ostensibly requires such description for expenditures that bear no rationship to Washington state.
Any attempt by the Commission to regulate multi- state cash management activities of QC and its
family of companies would violate Title 80 RCW,* and the commerce clause of the United States
Condtitution.”

29 Further, commissions and courts throughout the nation have repeatedly concluded that public service
commissions may not interfere with a regulated utility’ s management prerogatives. When imposing
requirements upon utilities, the Commisson must be mindful that management of the public service
company beongs to the company.*® The Commission isnot a“super board of directors’ for the
company.** Indeed, the U.S. Supreme Court has cautioned that “it must never be forgotten that while
the state may regulate with aview to enforcing reasonable rates and charges, it is not the owner of the
property of public utility companies, and it is not clothed with the generd power of management
incident to ownership.”* Consequently, the Commission lacks the authority to impose itsown
judgments on QC’ s cash management, and when the Commisson’s actions are in excess of statutory

sandards, its actions are unlawful, arbitrary and capricious.™

' RCW 80.01.040 (General powers and duties of commission) empowers the Commission to regulate in the public

interest, as provided by the public service laws, therates, services, facilities, and practices of all persons engagingwithin
this state in the business of supplying utility service. RCW 80.01.040(3).

2 The commerce clause grants Congress the power to regul ate interstate commerce. FERC v. Mississippi, 456 U.S. 742,

102 S.Ct. 2126 (1982). The courts have long recognized that the commerce clause correspondingly imposes limits on the
powers of the states to regulate interstate commerce. South-Central Timber Development v. Wunnicke, 467 U.S. 82, 104
S.Ct. 2237 (1984). That principle, commonly referred to as the dormant or negative commerce clause, “grew out of the notion
that the Constitution implicitly established a national free market” from which private trade would be free from state
interference. VWyoming v. Oklahoma, 502 U.S. 437, 469, 112 S.Ct. 789 (1992). Although incidental burdens on interstate
commerce are allowable where the state’' sinterest is of legitimate local concern, the state viol ates the commerce clause
where “the burden imposed on [interstate] commerceis clearly excessive in relation to the putative local benefits.” Pikev.
Bruce Church, Inc., 397 U.S. 137, 142, 90 S.Ct. 844 (1970) (setting out the “undue burden” test).

13 See eg., Public Service Co v. Public Utilities Comm’ n, 653 P.2d 1117, 1123 (Colo. 1982).

" Northern Pennsylvania Power Co. v. Pennsylvania Public Utility Commission, 333 Pa. 265, 267, 5 A.2d 133 (1939)
> Southwestern Bell Tel. Co. v. Public Serv. Comm'n., 262 U.S. 276, 289, 43 S.Ct. 544, 67 L .Ed. 981 (1923).

6 RCW34.05.570(3), (4)(c).
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) “ Any additional information specifically requested by the Commission”

30 Proposed subsection (1)(d) requires public service companies undertaking securities issuancesto file
“any additiond information specificaly requested of the company by the commisson.” This mandate
is extremely broad and vague. Rather than repesting its arguments, QC refers the Commission to and
incorporates its concerns regarding proposed WA C 480-120-X 01, discussed above.

2. WAC 480-120-X03(2)

31 Proposed subsection (2) stems from RCW 80.08.040, which permits a public service company
undertaking the issuance of securitiesto “at any time of such filing [Sc] request the commission to
enter awritten order that such company has complied with the requirements of [RCW 80.08.040].”
The proposed rule appears to dter a utility’ s opportunity to obtain such awritten order by requiring
that the request be submitted, “adong with a completed filing, at least fifteen business days before
the requested effective date.”

32 The use of “the requested effective date’ isvague. If the proposed rule is referring to the requested
effective date of awritten order certifying conformance, then the rule should be darified by adding “ of
the written order” after the words “the requested effective date.” The current rule makes clear that a
public service company seeking awritten order of conformance must do so “fifteen working days

prior to the requested effective date for a commission order.” "

33 If, ingtead, the proposed ruleis referring to the effective date of the securitiesissuance, QC urges
regjection of proposed subsection (2). A fifteen business days advance filing requirement finds no
support in the atute, as the legidature explicitly permitted utilities to request awritten order of
conformance “a any time.” Furthermore, as discussed above with regard to the five day notice

requirement in proposed subsection (1), the fifteen business days requirement serves no ostensible

7 WAC 480-146-320.
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purpose, as the Commission can not prevent, dter or condition a public service company’s securities

issuance.

3. WAC 480-120-X03(4)

34 Subsection (4) seeks to mandate that, for each securities issuance, a public service company provide
an accounting outlining the final terms of the transaction and setting forth the disposition of proceeds
“dating the finad amount to be used for each purpose.” Once again, this proposed rule seeksto
IMpOose onerous reporting requirements not authorized or permitted by the legidature. The legidature
specificaly empowered the Commission to require an accounting in those casesin which the utility
requests and receives awritten order of conformance pursuant to RCW 80.08.040(4).*® It provided

no such authority generaly. As such, the proposed accounting requirements would be unlawful.

35 In addition, the proposed rule would prove very difficult to implement. QC isnot likely to know
within 30 days of the issuance the precise use of each dollar raised through the securities issuance for
long-term financing. As discussed above, QC may raise funds for alowed purposes through a
Securities issuance without knowing the precise maturities or capita projects for which it will use the

funds. Thus, QC would likely not be able to comply with the proposed rule.

F. WAC 480-120-X04

36 Proposed WA C 480-120-X04 provides as follows:

WAC 480-120-X04 Transferring cash or assuming obligation. (1) At
leadt five business days before a Class A company, or any subsidiary of such
acompany, transfers cash to any of its affiliates or subsdiaries or assumes an
obligation or liability of any of its afiliates or any of its subsdiaries, the
company must report the amount and the terms of the transaction to the
commisson if:

(a) A single transaction amount exceeds five percent of prior calendar

¥ RCW80.08.090.
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year gross operating revenue; or

(b) Cumulative transactions with al subsdiaries and affiliates,
including the anticipated transactions, for the prior twealve months exceed five
percent of prior calendar year gross operating revenue.

(2) The reporting requirement in this section does not include
paymentsfor:

(a) Federd income taxes;

(b) Goods, services, or commodities; or

() Transactions previoudy approved by the commission.

(3) This section does not apply to companies classfied as competitive
pursuant to RCW 80.36.320.

37 This proposed ruleis the most distressing and troublesome, from QC's perspective. It far exceeds
the Commission’s satutory authority. Whereas the legidature required pre-filing for securities
issuances (RCW 80.08) and affiliated interest transactions (RCW 80.16) and pre-approval for
transfers of property (RCW 80.12), the legidature did not impose (or authorize the Commisson to
impose) pre-filing requirements for cash trandfers. Lacking such authority, the proposed rule is smply

ultra vires.

38 To the extent that such authority is claimed to exist under the affiliated interest atute (RCW 80.16),
this proposed rule goes well beyond that statute’ s purview for a number of reasons. Fird, it seeksto
regulate cash transfers, which have never been considered to condtitute affiliated interest transactions
in the past, and do not fit within the definition of such transactions under RCW 80.16.020.

39 Second, the proposed rule seeks to capture transfers between utilities and their subsidiaries despite
the fact that RCW 80.16.010 does not cover transactions between public service companies and

their subsdiaries®

¥ That asubsidiary isnot an affiliate under the public utilities statutesis confirmed by the proposed definition changes

contained in proposed WAC 480-120-021. That section proposes to define affiliates and subsidiaries separately and does
not include subsidiaries within the definition of an affiliate.
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Third, even more removed from any statutory authority is the language of proposed subsection (1)
that requiresfiling notice of cash transfers made between a public service company’s subsdiary and
the subsdiary s dfiliates or subsidiaries. Thus, the proposed rule would impose onerous filing
requirements even in situations in which the public service company (the only company over which this

Commisson has jurisdiction) has no involvement in the cash trandfer.

Fourth, the rue would appear to capture the dividending of cash from a public service company to its
parent. Thisactivity has never required Commission notification, and the statutes provide no support
for impaogition of such arequirement by the Commission. Absent express authority, commissions may
not set conditions on dividends® Corporate management must be able to retain its prerogative to
design adividend policy that is respongve to changesin circumstances. Without such management
flexibility, corporations would be limited in their ability to raise cagpitd, and would be unable to satisfty
their obligations to shareholders® Where commissions are dlowed to interfere with a company’s
dividend policy, it has been under the express statutory authority and only for limited purposes® If
the legidature had intended the Commission to have authority in this areg, it would have made a
specific grant of such authority. However, it has not done so, perhaps recognizing that dividends are

amatter that mugt be l€eft to the company’ s business judgment and discretion.

Fifth, the rule appears to be an attempt to permit the Commisson engage in regulating the multi-state
cash management of utilities and their affiliates and subsidiaries. Such interference is not permitted.
See section I1.E.1(b) above.

In addition to the proposed rule being beyond the Commission’s jurisdiction, its requirements would

2 SeeUtah Power & Light Co. v. Public Service Commission, 107 Utah 155, 152 P.2d 542 (1944) (commission has no
plenary authority to govern dividends).

21

See Federal Power Commission v. Hope Natural Gas Company, 320 U.S. 591, 605 (1942) (commissions must “enable

the company to operate successfully, to maintain its financial integrity, to attract capital, and to compensate its investors for
the risks assumed.”).

?  See Ohio Central Telephone Corp. v. Public Utilities Commission of Ohio, 189 N.E. 650, 127 Ohio St. 556 (1934)
(commission has statutory authority to prohibit dividends only where payments will cause deterioration of properties and
impairment of services).

QWEST CORPORATION'S COMMENTS

Page 15

Qwest

Seattle, WA 98191

ATTACHMENT A Telephone: (206) 398-2500
Facsimile: (206) 343-4040

1600 7" Ave., Suite 3206



prove extremey impracticd and, more likely, impossible to implement. As written, the rule captures
nearly dl (if not al) of QC's cash transfers. QC has approximately $12 hillion in gross revenues, 5%
of which equates to gpproximately $600 million. QC has net income grester than $600 million. It
dividends dl of its net incometo its parent company, Qwest Services Corporation (“QSC”). Asa
result, QC will aways be above the 5% cumulative threshold unless an excluson for dividendsis
added to the proposed rule. With QC perpetudly above the 5% threshold, QC’ s operationa cash
balancing transfers between QC and QSC would likdy congtitute reportable cash transfers under the
broad proposed rule. QC moves cash to and from money market accounts at QSC on adaily or
intra-daily basis with the objective of having sufficient cash available to provide liquidity for timey
payments to vendors, payroll, taxing entities, etc., while having excess cash reserves invested in
money markets. Compliance with the five business day pre-notice requirement would be for dl
practica purposes impossible in the centraized cash management environment. It would aso appear
to be without benefit aswdll, as the Commission has (by statute) and clams (under the proposed rule)

no right or power to prevent or restrict such inter-company cash transfers,

44 For dl these reasons, QC urges the Commission to regject the proposed rule.

G WAC 480-120-X05

45 Proposed WA C 480-120-X05 provides asfollows:

WAC 480-120-X05 Affiliated interests—Contracts or arrangements.
At least five business days before the effective date of any contract or
arangement described in RCW 80.16.020, each telecommunications
company subject to the provisons of chapter 80.16 RCW must file a verified
copy or averified summary, if unwritten, of contracts or arrangements with
any affiliaed interest. At least five business days before the effective date
of any modification or amendment, the company mugt file verified copies of
the modifications or amendments to the contracts or arrangements. If the
contract or arrangement is unwritten, the company must file a verified
summary of any modification or amendment. The commisson may inditute an
investigation and disapprove the contract or arrangement if the commission
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finds the company hasfailed to prove that it is reasonable and cond stent with
the public interedt. (emphasis added)

46 QC requests the Commission to remove the five business days notice requirements contained in the
proposed rule. For the reasons discussed above with regard to the proposa to require five business
days (or greater) filing requirements for securities issuances, this proposed ruleis likewise incons stent
with state gatute, which smply requires filing prior to the effective date of an affiliated interest
transaction.”

47 In addition, as discussed above, the imposition of afive days notice requirement would prove
extremely onerous for utilities attempting to comply. 1t would aso serve no ostensible purpose given
that the legidature did not empower the Commission to prevent, ater or condition affiliated interest
transactions. Even should the Commission determine that a proposed affiliated interest transaction is
unreasonable or inconsistent with the public interest, its sole recourse is to disapprove the contract or
arrangement in a subsequent rate case® Givenitslack of authority to interfere with such a
transaction, the proposed five days notice requirement offers no benefit to jugtify the burdens placed
on utilities. QC recommends modifying the proposed rule to harmonize it with RCW 80.16.020 by
requiring filing any time prior to the effective date of the subject affiliated interest transaction.

H. WAC 480-120-X06

48 Proposed WAC 480-120-X06 provides as follows:.

WAC 480-120-X06 Transfersof property. Before sdling, leasing, or
aggning any of its property or facilities, or before acquiring property or
facilities of another public utility, a telecommunications company subject to the
provisons of chapter 80.12 RCW mugt obtain from the commission an order
authorizing such transaction in accordance with chapters 80.12 RCW
(Transfers of property) and 480-143 WAC (Commission Genera—

#  RCW80.16.020.
% RCW 80.16.020; proposed WAC 480-120-X05.
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Transfers of Property). (emphasis added)

49 As drafted, the proposed rule exceeds the Commission’s statutory purview by requiring pre-approval
of dl assat dispogitions, regardless of whether the subject assets are necessary or useful inthe

performance of the utility’ s duties to the public. It is therefore unlawful .

50 RCW 80.12.020 requires pre-gpprova (of the type contemplated by this proposed rule) when a
public service company intends to sell, lease, assign or otherwise dispose of its franchises, properties
or fadilitiesif such franchises, properties or facilities are “ necessary or useful in the performance of its
duties”* Pre-gpprova is aso required when a public service company acquires any franchises,
properties, facilities, capita stock or bonds of another public service company, regardless of whether
the properties, etc. are “necessary or useful.”* The attempt to roll both pre-gpprova requirements
into asingle rule is thus problematic given that the breadth of the Commisson’s oversight differs
between the two types of transactions. QC would recommend breaking this proposed rule into two

Separate rules worded in a manner consstent with the respective statutory schemes.

I WAC 480-120-X07

51 Proposed WAC 480-120- X 07 provides as follows.

WAC 480-120-X07 Securitiesreport. Each tdecommunications company
subject to the provisions of chapter 80.08 RCW that has issued securities
during the prior year, mus file with the commission by April 1 of each year an
annua securities transaction report. At aminimum, the report must contain:

(1) A detalled decription of the finad agreements;

(2) A description of the use of proceeds stating the amounts used for
each purpose;

% RCW 80.12.050 empowers the Commission only to “promulgate rules and regulations to make effective the provisions

of [chapter 80.12].” Thelegislature did not provide the Commission the power to impose more broader pre-approval
requirements on public service companies.

% The Commission’srules clarify that, for purposes of RCW 80.12.020, property is not “necessary or useful” if it is

excluded from the public service company’ srate base, by order or otherwise. WAC 480-143-180(4).
" RCW80.12.040.
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(3) Thelevd of expensesfor each of the securities transactions for the
year ending December 31;

(4) Information to determine the individua and collective impact on
capita sructure; and

(5) The pro forma cost of money for the securities transactions.

52 QC notes that this proposed rule largely carries forward the annua reporting requirements of WAC
480-146-340. The one exception is that it expands the reporting requirements with regard to the
description of the use of proceeds. Under the current rule, a utility isrequired to provide a
“description of the use of proceeds.” Consstent with proposed WAC 480-120-X 03, the proposed
WA C 480-120-X07 dretches that reporting requirement and adds that utilities must specificaly
describe and dlocate the use of the funds for each specific purpose. As discussed above with regard
to proposed WA C 480-120-X 03, this new paradigm of requiring hyper-specific forecasting and
reporting is not mandated by the statute and bears no relationship with how businesses such as QC
manage cash and invesments. Implementation of such arule would be near impossible, setting
companies up to fal from the outset. QC recommends that the Commission carry forward the
language of WAC 480-146-340(2)(b) and continue to require that annua securities reports smply

describe the use of proceeds.

J. WAC 480-120-X08

53 Proposed WA C 480-120-X08 provides as follows.

WAC 480-120-X08 Affiliated interest and subsidiary transactions
report. (1) By June 1 of each year, each telecommunications company
subject to the provisions of chapter 80.16 RCW mugt file a report
summarizing dl transactions that occurred between the company and its
dfiliates, and the company and its subsidiaries, during the period January 1
through December 31 of the preceding year.

(2) The information required in this subsection must be for tota
company and for state of Washington. The report must include a corporate
organization chart of the company and its affiliates and subsdiariesand a
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ba ance sheet and income statement for each affiliate. In addition, the report
must contain the following information for each affiliate and each subsdiary
that had transactions with the company during the preceding vear:

(a) A description of the products or servicesto or by the company
and its affiliates, and the company and its subsdiaries,

(b) A description of the pricing basis or costing method, and
procedures for alocating costs for such products or services, and the amount
and accounts charged during the year;

(c) A description of the terms of any loans between the company and
its affiliates and the company and its subsdiaries and aliging of the year-end
loan amounts and maximum loan amounts outstanding during the year;

(d) A description of the terms and maximum amount of any obligation
or liability assumed by the company for any affiliate or subsdiary;

(e) A description of the terms of cash transfers between the company
and its afiliates and its subsidiaries including the totd amounts trandferred
from the company to its affiliates or subsdiaries and from the affiliates or
subsdiaries to the company;

(f) A description of the activities of the affiliates and subsidiaries with
which the company has transactions;, and

(0) A lig of al common officers and directors between the affiliate
and subsdiary companies and the tel ecommunications company aong with
tharr titles in each organization.

(3) The report required in this section will supersede the reporting
reguirements contained in previous commission orders authorizing affiliated
interest transactions pursuant to chapter 80.16 RCW.

(4) The company is obligated to file verified copies of affiliated
interest contracts and arrangements as stated in WAC 480-120-X05
(Affiliated interes—Contracts or arrangements).

54 With a couple of important exceptions, this proposed rule carries forward the annua reporting
requirements found in current WAC 480-146-360. Those two exceptions, however, merit
discussion. Firdt, subsdiary transactions would now need to be reported in the annud report. As
discussed above, the enabling statute (RCW 80.16) does not permit the Commission to regulate
subsdiary transactions. As such, the Commission lacks the authority to adopt arule requiring
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55

56

57

subsdiary reporting.

Second, subsection (2)(e) imposes annud reporting regarding cash transfers. For the reasons
discussed above, the Commission is not permitted to regulate inter-company, multi- State cash
management of utilities and their family of companies. Not only is this new requirement without
satutory support, it would prove incredibly onerous. Wheress it gppears that alimiting standard
(abet not one meaningful in the case of QC) wasincluded in proposed WAC 480-120-X04 (5% of
gross operating revenue), no such limiting sandard is proposed in thisrule. Asaresult, this new
provison would require reporting of scores of cash transfer transactions. Especidly in light of the fact
that the Commission has no authority to take action againgt a public utility in connection with its cash
management, such an unmanageable and overly burdensome requirement would appear to serve no

beneficid purpose. The Commission should remove subsection (2)(e) from the proposed rule.

1. CONCLUSION

QC appreciates the opportunity to comment on the proposed rules. QC has an excellent record of
abiding by this Commisson’s asset trandfer, affiliated interest and securities issuance filing
requirements, and in many cases, of going beyond those requirements to proactively offer information

to the Commission.

QC acknowledges that the Commission has an interest in monitoring the financid activities of the
companiesit regulates. QC urges the Commisson, however, to be mindful of thelega and practical
limitations on its authority and on the ability of this Sate’ s utilities to comply with onerous reporting
requirements.

RESPECTFULLY SUBMITTED this 16th day of January, 2004.
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