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A hearing in the above nmatter was held on
January 8, 2004, from1:35 p.mto 2:10 p.m, at 1300
Sout h Evergreen Park Drive Sout hwest, Room 108, O ynpi a,
Washi ngton, before Adm nistrative Law Judge KAREN

CAl LLE.

The parties were present as foll ows:

THE COWM SSI ON, by DONALD T. TROTTER, Seni or
Assi stant Attorney General, 1400 South Evergreen Park
Drive Sout hwest, O ynpia, Washington 98504-0128,
Tel ephone (360) 664-1189, Fax (360) 586-5522, E-mail
dtrotter @wtc. wa. gov.

BLAI NE- BAY REFUSE, INC., via bridge |ine by
PH LI P A. SERKA, Attorney at Law, Adel stein, Sharpe &
Serka LLP, 400 Commercial Street, Bellingham WAashington
98225-5158, Tel ephone (360) 671-8148, Fax (360)
647-8184, E-mail pserka@del stein.com

SANI TARY SERVI CE COVMPANY, via bridge |line by
POLLY L. MCNEILL, Attorney at Law, Summit Law G oup, 315
Fifth Avenue, Suite 1000, Seattle, Washington 98104,
Tel ephone (206) 676-7040, Fax (206) 676-7041, E-mail
pol l ym&umnri t| aw. com

Joan E. Kinn, CCR, RPR
Court Reporter
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PROCEEDI NGS

JUDGE CAILLE: W are here today for the
first pre-hearing conference in the proceeding in Docket
Nunmber TG 031817, which concerns a motion filed by
Bl ai ne- Bay Refuse, Incorporated, to anend order MV.G
Nunber 656 entered on January 21st, 1974. Specifically
this nmotion requests that the | egal description of the
solid waste collection service area in that order be
changed.

This docket is related to the other matter
schedul ed for pre-hearing conference today, and that is
Docket Number TG 030831. That docket concerns an
application by Bl ai ne-Bay Refuse, Incorporated, for
Extensi on of Authority Under Certificate Nunber G 145 to
Furni sh Solid Waste Coll ection Service. The procedura
schedul e i n Docket Number TG 030831 was suspended to
allow for the resolution of the issues in the notion to
anmend to be resol ved before proceeding with the issues
in the TG 031817 docket. ©h, no, | said that wong, |
thought | wrote that wong, | just said it wong, let's
see. That's correct, so we would be addressing the
issues in the notion to amend, which is TG 031817 before
going on to those issues in TG 030831. Anobng ot her
matters, today's pre-hearing conference will consider

whet her those two dockets shoul d be consol i dat ed.
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Wth that introduction, I will just nention
nmy nane is Karen Caille, and | amthe presiding
Administrative Law Judge for this proceeding. Today is
January the 8th, 2004, and we are convened in a hearing
roomin the Commission's offices in Oynpia, Washington

I would Iike to start this afternoon by
taking the appearances. | think | will just go ahead
and take a full appearance from everyone just to nake
sure that ny contact information is correct. It appears
that the parties are the sane in each of the dockets, so
why don't we begin with the conpany, Bl ai ne-Bay Refuse.

So, M. Serka, if you would go ahead and gi ve

me -- you know what, | think we can dispense with that,
because | have full information on everybody. |If you
will just state your nanme and whom you represent.

MR, SERKA: My nane is Phil Serka, |'m here
on behal f of Blaine-Bay, and in the roomwith me is Jim
Sands, a principal in the conpany.

JUDGE CAI LLE: Thank you.

Ms. McNeill.

MS. MCNEILL: Polly MNeill representing
Sanitary Service Conmpany. | would like to state ny
address, because | did not state it correctly in the
pri or proceeding.

JUDGE CAILLE: ©h, okay.
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M5. MCNEILL: And it is 315 Fifth Avenue
Sout h, Suite 1000, Seattle, 98104, again representing
Sanitary Service Conmpany. And on the line with me is Ed
Ni kul a, the Chief Financial Oficer for the conpany.

JUDGE CAILLE: Thank you.

And M. Trotter.

MR. TROTTER: Donald T. Trotter for the
Conmi ssi on.

JUDGE CAILLE: Al right, thank you.

Let the record reflect there are no other
appear ances.

Maybe we should just go directly to
scheduling. Well, maybe first we should consider
whet her to consolidate these dockets. Let nme just share
ny thoughts with you on this. As | was preparing for
the pre-hearing conference, | started thinking about
that I would have to probably transfer the exhibits to
t he new docket and extend the suspension in the old
docket, and | can still do those things, |I would just
like to hear fromthe parties what they think would be
the nost efficient way to go ahead and proceed with
this. | know we tal ked about that this would be
resolved first, the notion to anend woul d be resol ved
first, and perhaps even that would take care of the

foll owi ng docket, but does anyone have any great
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obj ecti ons about consolidating this?

MR, SERKA: Can | speak?

JUDGE CAILLE: Go ahead. Wuld you pl ease
identify yourself before you speak

MR. SERKA: The nane is Phil Serka.

JUDGE CAI LLE: Thank you.

MR, SERKA: And a couple things here. One is
if consolidation means that we have a consolidated
heari ng and decisions at the same tine, then | probably
woul dn't be in favor of that. | think this particular
docket, the issue here before us, has different issues
and probably doesn't need, you know, if any, very much
live testinony. And the other part of that is that |
think a decision on this, as we nentioned, could have
sonme bearing on whether or not the other docket nunber
even goes forward. Either it nmay be a nobot issue or
you know, parties may choose not to go forward, |'m not
sure. But so anyway, | think from Bl ai ne-Bay's
st andpoi nt and perspective, we're in favor of having
this particular docket nunber resolved first. So if
consolidate -- so | would be against consolidation if it
meant that we had to proceed ahead and have a, you know,
a hearing on all these issues at one tinme.

JUDGE CAILLE: Okay, | understand. That was

not what | was envi sioning.
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Ms. McNeill, do you have any conments?

MS. MCNEILL: This is Polly McNeill. |
really have no preference on this question to tell you
the truth. | think as long as all of the parties I
think are in agreenent that the issues raised by this
docket matter need to be resolved first, and |I agree
then at that point in tinme that the Applicant should be
gi ven the option of deciding whether it wants to pursue
t he ol der docket item and proceed with a hearing which
woul d then require witnesses and testinony and exhibits
and things like that. And as long as there's a clear
demarcati on of the decision of the issues in this docket
matter before proceeding with the next docket matter or
with the previous docket matter, | don't really care
whet her they are consolidated or not. | would hate to
see us have to, you know, copy all of the exhibits that
were prepared for the ol der docket matter just for this
formality of having the two separate dockets, but I
don't know whether you could incorporate those exhibits
by reference and save yourself the trouble of doing
that. But ultimately | really have no position on this.

JUDGE CAILLE: Al right.

And M. Trotter.

MR, TROTTER: Well, | agree that the issues

in the two dockets are substantially different, but by
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the sane token, the set of exhibits that are in the

ot her docket are already being referenced in the notion
in this docket, and we would intend to also refer to
those exhibits. So if some acconmopdati on can be nmade to
meke that efficient, then that's fine. It nay be in the
long run if we are to have a hearing, it's at |east

t hi nkabl e that we woul d have one hearing, one set of
hearing days in which both dockets are addressed.

That's at |east thinkable, but I don't think we need to
cross that bridge now. | think if we can cone up with a
way to efficiently refer to the exhibits in the other
docket, the Commi ssion can reserve the issue of
consolidation for a |l ater date just dependi ng on whet her

the equities favor it at that tine.

JUDGE CAILLE: | agree. | think after
listening to folks talk, | can see the benefits to
keepi ng them separate. |It's just they are very simlar

there is confusion even in trying to talk about them

But | probably am going to have to -- | would assune
that all | need to do is incorporate those exhibits into
this docket.

MR. SERKA: W certainly have no objection to
that, Phil Serka, to doing that.
JUDGE CAILLE: Al right.

MR. TROTTER: Neither does Staff.
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MS. MCNEI LL: Neither does Sanitary Service.

JUDGE CAILLE: Okay, then that will be ny
ruling, and I will state that in the pre-hearing
conference order.

Let's see, so actually then if we're going to
keep them separately, | had suspended the procedura
schedul e to today just to kind of keep on top of both
dockets, the procedural schedule in 030831, so have the
parties thought about how we're going to handle that?
WIl we extend it, just extend it further to a date
certain and pick up the procedural schedul e or just
continue to just kind of hold the procedural schedule in
abeyance until after we have a ruling on the notion to
amend?

MR. SERKA: This is Phil Serka, | would --
what ever woul d be the sinplest and aware of judicia
econony, | guess, you know, if you just want to hold it
in abeyance, would that -- if there's a way you can do
that so you don't have to keep revisiting it and
extending it and extending it, that would be fine with
Bl ai ne- Bay.

MS. MCNEI LL: That would al so be acceptable
to Sanitary Service. | don't know if you're confortable
just suspending it until there's a decision in 031817,

this docket. |If you can do sonmething like that, | guess
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that's what | would reconmend.

JUDGE CAILLE: Okay, | will see how
confortable | am about that. Generally we want at | east
a status date or something. W could push a status date
out that would, sonmehow, would be far enough out that it
woul d acconmpdate the schedule that we're going to talk
about next. Well, I'mnot hearing any big --

MR. TROTTER: This is Don Trotter, | think if
the Applicant is willing to defer the application
docket, then so be it. They do have a tenporary
authority in place, so the status quo operationally,
operational status quo is being preserved, so we don't
have any problemw th that.

JUDGE CAILLE: Al right. I'mgoing to
di scuss this particular matter with the head ALJ to see
if | can just extend it to the tinme we have a ruling on
the notion to amend or a short tine period after that.
O herwise, | will probably extend it to a date that
woul d be beyond the date that we woul d expect a ruling
in the nmotion to amend.

MR. SERKA: That's good.

JUDGE CAILLE: That pretty nmuch on ny agenda
brings us to the schedule for the notion to anend.

And, Ms. McNeill, | thought | heard you say

that M. Serka was going to, for lack of a better
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phrase, freshen up his notion to anend; is that correct?

MR. SERKA: | didn't think it was stale.

JUDGE CAI LLE: Well, | couldn't renenber her
exact words, so that's --

MS. MCNEILL: | think I said repackage.

JUDGE CAI LLE: Repackage, all right.

MS. MCNEILL: So | don't know that, Judge
Caille, | guess | just wondered if |, you know, | guess
| just assuned that, but that's not necessarily
accur at e.

MR, SERKA: |'mjust giving you a bad tine.
But | think fromour standpoint we have filed, you know,
a consi derabl e notion and consi derable information. Al
I"'msaying is | would |like probably an opportunity, if
possi bl e, to supplenent that.

JUDGE CAI LLE: Okay.

MR, SERKA: And the other part | want to keep
in mnd for our part of it, I"mgoing to be gone for the
next three weeks, so | will be back on February 3rd, and
so thereafter | would Iike an opportunity to revisit and
if necessary suppl enent.

JUDGE CAI LLE: Okay.

MR, SERKA: That's all | was saying. It may
be stale in three weeks.

JUDGE CAI LLE: Okay, why don't we go off the
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record to discuss scheduling.

(Di scussion off the record.)

JUDGE CAILLE: W are back on the record
after a brief discussion regarding a tineline for the
filing of supplenmental information on the notion to
amend and responses and replies. Blaine-Bay will file
any supplenments to his notion, to the notion to anend,
by February 3rd, 2004. COops, |'msorry.

MR. SERKA: February 23rd.

JUDGE CAILLE: February 23rd, | m sspoke,
February 23rd, 2004. And Staff and Sanitary Service
will file their responses by March 15, 2004. And then

Blaine-Bay will file its reply by March 30th, 2004.

Based on that schedule, I'mthinking that the
Conmi ssi on would maybe -- well, strike that.
VWile we were off the record, | did notice

that | had not inquired for this particular docket

whet her the parties wanted to conduct discovery, and
will let the parties speak for thenmsel ves beginning with
M. Trotter.

MR, TROTTER: Your Honor, at this point Staff
does not see a reason to invoke the discovery rule, but
we woul d reserve our ability to ask for that later
shoul d the need ari se.

JUDGE CAILLE: Al right, thank you.
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Ms. McNeill.

MS. MCNEI LL: Your Honor, | agree with
M. Trotter, we have no present intention or know edge
of any reason to invoke the discovery rule, and we would
reserve the right to, but I don't foresee it.

JUDGE CAILLE: Al right, thank you.

M. Serka.

MR. SERKA: Your Honor, we would not be
i nvoki ng the discovery rule and would simlarly want to
reserve the right to invoke it at a |ater date.

JUDGE CAILLE: Al right, thank you.

Al right, | think I have covered everything
| intended to. 1Is there anything further fromthe
parties, any other procedural matter that | my have
over | ooked?

MR, SERKA: | don't know if this is the place
to discuss it, this is Phil Serka again, but dealing
with the hearing, is a hearing, ny questionis, is a
heari ng necessary, you know, whether w tnesses are even
necessary on this nmotion? | guess | will ask you, Your
Honor .

JUDGE CAILLE: You know, | had just been
proceedi ng on the idea that this would be sort of |ike
just decided on the pleadings. |Is there a need for --

MR, SERKA: | agree. The only issue or
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question | have is whether or not Bl aine-Bay needs to
establish that they have the financial wherewithal to
service the additional area that woul d be subject to the
amendment. Obviously we have been servicing, Bl aine-Bay
has been servicing it for the last, you know, 30 years,

so | guess |'mwondering, that would be the only issue.

I don't want to go through this process and not -- and
have the -- have Your Honor state that we haven't
provi ded the information on financial condition. | mean

we can do that by stipulation if the parties are
agreeable. And so that's the only question | have.

O herwi se | can see where it would be able to be handl ed
on the pleadings.

JUDGE CAILLE: That's a very good question.

M. Trotter.

MR, TROTTER: Well, ny personal take on this
case is that the nmpotion goes to the record that was
built in 1974, warts and all, which would inply no
heari ng woul d be required. And whatever information was
presented, there was no challenge as | read the order
and the record in that case, there was never any
challenge to the financial fitness of the conpany, of
the Applicant at that tinme, so that's not ny concern.

| can foresee a need for, a potential need

for live testinony if there are certain things about the
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record that need to be explained by live testinony. M
sense in reading the record is that it is a cold record,
and | think there were sonme things that mi ght have been
assunmed by the parties and the judge in that case that
were never made explicit on the record. So what |
perceive is that this case will nove forward on this
schedul e with the paper record, as you said. |If as a
result of those pl eadi ngs sone issues surface that
require a hearing, | don't foresee us foreclosing that
possibility.

So hopefully that's not too vague, but |
think we should -- nmy proposal is to proceed on this
schedule. |If any party requires a hearing and the judge

agrees, then | think we're not foreclosing that by this

schedul e.

JUDGE CAI LLE: Does anyone el se wish to be
hear d?

MS. MCNEILL: Well, | would just sort of add
to what M. Trotter stated. Well, first of all, on
M. Serka's point, | don't think there is any question

about financial fitness, and if it ultimtely gets to
that issue, | think we can probably stipulate to it.

The financial fitness may becone, if we proceed with the
previ ous docket matter nunber, then we have to go to a

hearing, and | don't know whether we would stipulate to
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it inthat regard or not, we can deal with that issue
when we get to it. But certainly in this proceeding, |
don't see that being an issue, and if it were, | would
stipulate to it.

The issue that M. Trotter raises about
whet her there may be things that need to be clarified
because of the age of the record, | would also like to
hold that as a possibility. | viewthis a little bit
like a motion for summary judgnment, and what | think
just to maybe use legal termnology, | think the issue
woul d be whether there were material issues of fact in
dispute. | don't see any at this point in tine. | nmean
I think that the notion should be able to be resolved by
reference to that record. And, you know, M. Serka has
i ncluded an affidavit, | can see the need for things
like that to supplenent the notion on the | egal points.
But if they raise issues of material fact, then perhaps
that would need to be clarified by live testinony.

Does that nmake sense?

JUDGE CAILLE: That mmkes sense to ne.

M. Serka, do you have anything further?

MR, SERKA:  Well, no. | appreciate that
Sanitary Service has indicated that, you know, in terns
of the financial condition, it sounds |ike that won't be

an issue. Either it's determned at the tinme, or
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think all parties then can agree. That was nmy nain

i ssue that | thought mght need |ive testinony if
someone made a -- objected to that. But it sounds I|ike
we can overcone that issue. Oherwise | agree with the
other parties. | guess we don't know exactly what will
cone out fromour briefing, but | guess there nmay be an
i ssue that needs to be explained further, so

appreciate that. So it looks like nore than |ikely
we' |l be on the pleadings, and we can -- we're not going
to have an issue in ternms of the financial condition of
this Applicant on this amendnment, which is what | was
wanting to get clarified.

JUDGE CAILLE: Al right. And | do think it
is wise not to preclude a hearing in the event that
there are material issues of fact in dispute or if there
is sonething that the Comr ssion is seeking sone
clarification on as M. Trotter alluded to earlier

So anything el se from anyone?

Okay.

MS. MCNEILL: Not fromne, | can't think of
anything else. | appreciate everybody's contribution to
the clarity of this proceeding though

JUDGE CAILLE: Al right, thank you, too.

Anything further, M. Trotter?

MR, TROTTER: | have not hing.
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1 JUDGE CAILLE: Ckay, then this nmeeting is
2 adj ourned, thank you very nuch.

3 (Hearing adjourned at 2:10 p.m)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25



